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ABSTRACT
The Concept of Human Dignity in Bioethics
by
Lisa McDonald Eddleman

The concept of human dignity has gained a great deal of traction in European
bioethics, yet there remains in American bioethics a deep skepticism regarding the utility
of the notion. I contend that the appeal to human dignity is not reducible to the
traditional bioethical appeals of beneficence, autonomy or justice that comprise the
predominant American approach to bioethics. Nevertheless, current accounts of human
dignity in bioethics lack substance, and too often presume shared convictions grounded in
either religious beliefs or some kind secular humanism; consequently, such versions of
human dignity fail to do the philosophical work necessary to sustain either normative
claims or bioethical policy grounded in the appeal. A philosophically satisfactory theory
of human dignity must deliver both sufficiently universal justification and richness of
content.
To that end, I elaborate an original version of human dignity that balances the
seemingly incompatible requirements of universality and content in a surprising way: by
developing a richer notion of the Kantian rational valuer. I argue that, properly
understood, the rational valuer is both normative and foundational: certain capacities and
conditions are necessary to function as a rational valuer, and these can be defended as
valuable to every human being. To respect human dignity, then, is to protect and
promote these capacities and conditions.
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Utilizing this conception of human dignity, I revisit the list of European bioethical
constraints that motivated my work to begin with. I conclude that, while my account of
human dignity sustains few of the prohibitions, it enriches bioethical discourse by
reconnecting bioethics to the deeper question of human flourishing. An important
consequence of this is that my version of human dignity moves bioethics beyond
constraints to entail substantial positive duties that have typically been overlooked in the
field. Human dignity has previously been largely set to the side in American bioethics. It
is time to bring it to the forefront.
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CHAPTER 1
IS BIOETHICS INCOMPLETE
WITHOUT AN APPEAL TO HUMAN DIGNITY?

BACKGROUND: THE APPEAL TO HUMAN DIGNITY IN CONTEMPORARY
EUROPEAN BIOETHICS
From the 1948 Universal Declaration of Human Rights to the present, the appeal
to human dignity has been used as the foundational justification for universal human
rights.1 However, in contemporary European bioethics the appeal to human dignity is
being used in a second, distinct way: to ground deontological constraints on action that
are not easily justified by an appeal to human rights. European bioethics has moved
away from the traditional bioethical framework of balancing consequentialist concerns
against appeals to autonomy and justice, and added a direct appeal to human dignity to
justify specific bioethical prohibitions. A few examples:
(1) The Council of Europe’s Convention on Human Rights and Biomedicine states
“biomedical research that is contrary to human dignity and human rights should never
be carried out.”2
(2) Additional Protocol to the Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medicine
states “the instrumentalization of human beings through the deliberate creation of
genetically identical human beings [cloning] is contrary to human dignity and thus
constitutes a misuse of biology and medicine.”3
(3) The Directive on the Legal Protection of Biotechnical Inventions states
“whereas patent law must be applied so as to respect the fundamental principles

1

See 1948 Universal Declaration of Human Rights; 1966 UN International Covenant on Economic, Social
and Cultural Rights; the 1966 UN International Covenant on Civil and Political Rights; the 2000 Charter
of the Fundamental Rights of the European Union; 2007 Charter of the Fundamental Rights of the
European Union.
2
Preamble, Council of Europe’s Additional Protocol to the Convention on Human Rights and Biomedicine,
Concerning Biomedical Research
3
Additional Protocol to the Convention for the Protection of Human Rights and Dignity of the Human
Being with regard to the Application of Biology and Medicine, on the Prohibition of Cloning Human
Beings

2
safeguarding the dignity and integrity of the person…”4 and “whereas processes, the
use of which offend against human dignity…are obviously excluded from
patentability…”5 and “whereas uses of human embryos for industrial or commercial
purposes must also be excluded from patentability…”6
(4) “Article 53 of the CGEP states: ‘European patents shall not be granted in
respect of inventions the commercial exploitation of which would be contrary to "ordre
public" or morality; such exploitation shall not be deemed to be so contrary merely
because it is prohibited by law or regulation in some or all of the Contracting States.’
…
The preamble to the Directive states as follows: Whereas patent law must be applied so
as to respect the fundamental principles safeguarding the dignity and integrity of the
person…Whereas the operative part of this Directive should also include an illustrative
list of inventions excluded from patentability so as to provide referring courts and patent
offices with a general guide to interpreting the reference to ordre public and morality;
whereas this list obviously cannot presume to be exhaustive; whereas processes, the use
of which offend against human dignity, such as processes to produce chimeras from
germ cells or totipotent cells of humans and animals, are obviously also excluded from
patentability.”7
It is clear from the language employed that a distinct appeal to human dignity, separate
from any appeal to universal human rights, is being used to directly ground certain
biomedical prohibitions.

1.1 DEFICIENCIES IN THE TRADITIONAL BIOETHICAL RUBRIC
AND THE PROMISE OF HUMAN DIGNITY
A substantial minority in the American bioethics literature has joined European
criticism of the traditional framework that still dominates American bioethics.8 At the
root of the criticism is the claim that the familiar liberal terms of bioethical discourse—
rights, autonomy, consequences and justice—are inadequate to address emerging
4

Directive 98/44/EC of the European Parliament and of the Council on the legal protection of
biotechnological inventions (1998), preamble (16)
5
ibid, (38)
6
ibid, (42)
7
Brustle v Greenpeace, Grand Chamber of the European Court, 18 October, 2011
8
e.g., see Michael Sandel, Leon Kass, and Francis Fukuyama; see also Human Dignity and Bioethics:
Essays Commissioned by the President’s Council on Bioethics
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bioethical issues such as eugenics, human embryonic stem cell research, and cloning.
Proponents of the appeal to human dignity claim several important advantages over the
predominant bioethical framework. First, human dignity has richer resources for
protecting those who are not considered autonomous moral agents, such as human
embryos and the profoundly impaired. Second, human dignity has the force to capture
the magnitude of so-called offenses against humanity—wrongs that are deeper than a
collection of social injustices or human rights violations. Third, in the face of moral
pluralism, human dignity “is the best, if not the only available grounds for the
development of international legal standards for biomedicine.”9
Against these claims about the promise of human dignity for bioethics, there are
significant problems with the concept. A survey of the literature reveals that the concept
of human dignity is surprisingly indeterminate; the notion of human dignity appears to
lack sufficient content for determining what kinds of actions violate human dignity.
Because of this indeterminacy, many critics claim that the appeal to human dignity adds
nothing substantive to bioethics, and is in fact reducible to the traditional bioethical
appeals to respect for autonomy and beneficence.10
Before we can begin to examine the broader questions regarding the appropriate
role of human dignity within bioethics, we must untangle and explicate the claims of
dignitarians. There are two central dignitarian claims: (1) bioethics is incomplete
without an appeal to human dignity; and (2) human dignity does in fact ground the kinds
of biomedical constraints codified in Europe. In this chapter I will show that there is at

9

Andorno p. 224
e.g. see Macklin

10
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least some initial plausibility to the first claim; the second claim will be the focus of the
remainder of the dissertation.
I want to emphasize that my purpose in this chapter is not to present a full
argument in defense of the claim that bioethics is incomplete without an appeal to human
dignity. My ambitions for this chapter are limited to explaining why dignitarians believe
this, and showing that there is at least a prima facie plausibility to the claim. After all, if
there is no plausibility to the initial claim, then the question of whether human dignity
actually does any philosophical work is moot.
The remainder of this chapter will proceed as follows. In the next section I will
outline the bioethical prohibitions that have been codified in Europe by a direct appeal to
human dignity. Then I will work through several of the constraints using the
predominant American bioethical appeals to rights, consequences, autonomy, and justice,
and exploring the appeal to the virtues where appropriate. I will argue that there is at
least an initial plausibility to the claim that the traditional liberal vocabulary does not
ground these kinds of constraints, and in fact does not readily engage with many
emerging bioethical issues. Having drawn the conclusion that the threshold dignitarian
claim is indeed plausible, I will use the rest of the dissertation to explore the second
claim, that human dignity does the philosophical work necessary to ground the kinds of
bioethical constraints codified in Europe.

5
1.2 CONSTRAINTS GROUNDED EXPRESSLY IN HUMAN DIGNITY
I have surveyed international and European declarations, charters, constitutions
and laws to generate a list of actions that are prohibited expressly and directly on the
grounds that they violate human dignity:11
Beginning-of-life

During-life

End-of-life

Genetic enhancement and
Sex selection

Commerce of human body or
body parts; surrogacy

Withdrawal of treatment

Commerce of human embryo,
egg or sperm

Patenting the human genome

Euthanasia
Physician assisted suicide

Human-animal hybrids
Human pregnancy in animal
uterus
Reproductive cloning
Non-reproductive cloning
Human Embryonic stem cell
research
Patenting gametes, embryos or
fetuses;
Patenting processes involving the
destruction of the human embryo

As I stated at the outset of the chapter, following World War II the concept of
human dignity has been used (with little controversy) to ground universal human rights.
The first question we might naturally ask, then, is why the constraints enumerated above
are grounded directly and explicitly in human dignity, rather than in universal human
rights. In the next section I will use some specific examples to show why appealing to
universal human rights to ground these kinds of constraints is problematic.

11

For a full catalog of sources from which the list of constraints is drawn see appendix.
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1.3 PROBLEMS WITH GROUNDING THE CONSTRAINTS IN UNIVERSAL HUMAN RIGHTS
The difficulty with appealing to universal human rights to ground the constraints
quickly becomes evident when we look at the beginning-of-life prohibitions: in these
kinds of cases we cannot easily identify an individual whose rights are being violated. I
will not undertake a discussion of each beginning-of-life constraint here—I believe two
examples will be sufficiently illustrative:
Human Embryonic Stem Cell Research: Specific European policies on
embryonic stem cell research vary by country, but across Europe the human embryo is
accorded at least some level of protection on the grounds of respecting human dignity.
Why could the protections not be justified by appealing to universal human rights
instead? The difficulty is in identifying an individual whose rights have been violated.
Unless we accept the view that the human embryo is a person in the full moral sense,
there is simply not an individual in existence in possession of human rights, and some
other appeal is needed to justify constraints on embryonic stem cell research. Human
dignity is being used to ground protections of the human embryo independent of the
personhood question.
Eugenics: With the specter of Nazi Germany lurking in the background,
European bioethics has taken a cautious view of eugenics. But again, why not let policy
be guided by the appeal to universal human rights? As is the case with embryonic stem
cell research, we cannot readily identify an individual whose rights are being violated at
the time the genetic modification is undertaken. However, there is an important
difference: in the case of eugenics we can identify a future individual. We might make
the move that the future individual’s rights have been violated.

7
This move proves difficult, however, because the question then becomes “what
right has been violated?” There are, I believe, two plausible answers. First, we might
argue that eugenics undermines the future individual’s right to autonomy. Jürgen
Habermas gives a plausible argument that eugenics undermines the future individual’s
autonomy by (1) destroying the symmetrical and egalitarian relations between moral
agents that are necessary for moral autonomy and (2) eroding the moral person’s identity
as the sole author of his own life.12
While Habermas’s makes a compelling case, in the end I am not persuaded by it.
Michael Sandel raises the (somewhat obvious) point that the asymmetrical relationship
between parent and child is not unique to cases of genetic engineering: most parents
attempt to exercise a great deal of control over the development of their children’s
characteristics and talents, as well as attempt to shape their children’s life plans. It would
seem, then, that “designer children” are no more or less autonomous in this sense than
other individuals.13 The second part of Habermas’s argument, that genetic engineering
erodes the individual’s identity as the sole author of his life, doesn’t persuade me either.
All individual’s lives are shaped by contingent factors, some of which are the result of the
so-called natural lottery, others the result of purposeful influence of other people. The
extent to which we perceive ourselves as the authors of our lives surely varies according
to our particular psychological make-up. But there is nothing significant about the means
by which our traits are fixed to suggest that genetic characteristics that have been
purposely chosen would necessarily determine our life-plan more than other means of
influence.

12
13

The Future of Human Nature
The Case Against Perfection, p. 80-82
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Allen Buchanan offers what I believe is the second plausible answer to the
question of what right has been violated by genetic engineering: he calls it the “right to an
open future.”14 On Buchanan’s view, the right to an open future includes both the right to
develop capacities necessary for a choice of a reasonable array of life plans, as well as the
right not to have parents foreclose opportunities for the purpose of imposing their own
particular conception of a good life. Nevertheless, argues Buchanan, this right does not
entail a prohibition against eugenics per se: “Recognizing the right to an open future is
compatible with according substantial discretion to parents to use genetic interventions,
just as they would other environmental interventions.”15 I think Buchanan is correct—we
could even argue that environmental interventions employed by parents have the
potential to circumscribe an individual’s open future to a greater extent than the selection
of certain genetic traits.
When we attempt to ground the list of during-life and end-of-life prohibitions in
human rights we encounter a different kind of problem: in these cases there is clearly an
identifiable individual, but, either we cannot identify a right that has been violated, or an
identifiable right has been waived. Two examples nicely illustrate the problem.
Commerce in the Human Body or Body Parts: In the case of commerce in the
human body or body parts we can, of course, easily identify an individual. Can we
characterize the buying and selling of the human body or its parts as a violation of human
rights? Not if it is done freely, without coercion, and with informed consent.16 We can

14

From Chance to Choice: Genetics and Justice, p. 170-172
ibid.
16
I recognize that what it means to sell one’s body freely, without coercion, and with informed consent is
not a simple question. I will discuss this question more fully in the context of exploitation in the section on
The Appeal to Justice. For the purposes of this section, I am granting that we can define these terms and
draw a clear line between coercion and exploitation.
15
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make the argument that this kind of transaction is exploitative (I will take up the issue of
exploitation later on), but it is not a rights violation. Thus, to justify the prohibition we
will need to appeal to something other than human rights.
Physician Assisted Suicide): The case of physician assisted suicide is one in
which an individual is waiving his right to life. Thus it appears that the only way we can
ground a prohibition against active euthanasia in the appeal to human rights is if we take
the view that the right to life is inalienable. The view that certain rights are inalienable
holds a strong attraction for many, myself included; our intuitions are deeply offended by
the idea that someone can consent to being killed, or sell himself into slavery, simply by
waiving his rights. However, I am persuaded by Baruch Brody’s argument that to speak
of rights as inalienable is to misunderstand the nature of rights. Brody argues very
persuasively that rights are held and controlled by individuals, and as such must be
waivable.17 When we appeal to the notion of inalienable rights, Brody argues, we are
really appealing to some notion of respect for persons, which is never vitiated by
consent.18
I think Brody’s distinction captures something very important about these kinds
of examples: the idea that, even if the individual consents to the particular act, we still do
great wrong, not only to the individual, but also to (some notion of) respect for persons
itself. I think this is what we attempt to capture when we describe certain wrongs as
“offenses against humanity.” I will say a great deal more about the notion of respect for
persons later. For now it will suffice to say that if rights are by their nature waivable—
and I think they are—then we cannot justify prohibiting physician-assisted suicide on the

17
18

Brody p. 22-25
Brody p. 32-34
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grounds that it violates the right to life. A different moral appeal will have to ground this
constraint.

Final remarks
The discussion in this section is not meant to be exhaustive, merely illustrative of
the difficulties with justifying the constraints by appealing to universal human rights. I
believe I have shown that indeed something other than an appeal to human rights is
needed to ground these kinds of constraints; however, this does not mean that human
dignity is needed to justify them. In the next section I will consider several possible
alternatives to the appeal to human dignity to see whether one or more might justify the
prohibitions. If the alternative appeals are able to ground the prohibitions, then the
dignitarian claim that bioethics is incomplete without an appeal to human dignity is a
non-starter.
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1.4 MIGHT WE GROUND THE CONSTRAINTS IN ALTERNATIVE MORAL APPEALS?
Is bioethics really incomplete without an appeal to human dignity? While
mainstream American bioethics does place a strong emphasis on rights, and particularly
autonomy (discussed above), it also includes appeals to consequences, justice, and even
the virtues.19 Might one or more of these appeals sufficiently ground the constraints,
making the appeal to human dignity unnecessary?

The Appeal to Consequences
Might the harms of certain emerging biotechnologies outweigh the benefits, such
that the act ought to be prohibited on consequentialist grounds? In this section I will
discuss three kinds of consequences: consequences to the individual, consequences to
society, and undesirable attitudes as consequences.

Consequences to the Individual: the Principles of Beneficence and Nonmaleficence
The principles of beneficence and nonmaleficence—the consideration of
consequences to the individual—are arguably the cornerstones of medical ethics;
physicians are required to do no harm and to act in the best interest of the patient.
However, while this appeal seems straightforward, (as any philosopher knows well)
19

Beauchamp and Childress’s principlism, which has been highly influential in American bioethics,
includes four “clusters” of moral principles: respect for autonomy, nonmaleficence and beneficence (which
are both consequentialist appeals), and justice. While the appeal to moral virtues is not included among the
four moral principles, Beauchamp and Childress draw heavily on moral virtues in their approach.
Baruch Brody’s pluralistic casuistry, though it has been less influential than Beauchamp and Childress’s
view, is another good example of a pluralistic bioethical framework. Brody includes five major ethical
appeals: consequences, rights, respect for persons, virtues, and justice. I will tip my hand here and say that,
while the appeal to respect for persons is not included in mainstream American bioethics, I believe Brody’s
inclusion of respect for persons makes his view both more complete and more nuanced than Beauchamp
and Childress’s principlism. I will discuss the notion of respect for persons in relation to human dignity in
later chapters.

12
determining whether an action is on the balance harmful or beneficial to the patient is not
cut and dried—evaluating consequences even for a particular individual requires some
underlying theory of the good. Are consequences to the patient good when they
maximize the patient’s pleasure and minimize the patient’s pain? When they satisfy the
preferences of the patient? Or should we use an objective-good theory?20 The example of
physician-assisted suicide will help illustrate these difficulties with appealing to
consequences for the patient.
Active Euthanasia (Physician Assisted Suicide): One of the consequentialist
arguments commonly made in support of physician assisted suicide is that we should
alleviate the patient’s pain and suffering. A common counter to this appeal is that pain
and suffering need not be alleviated by death (which itself would be a great harm to the
patient)—we can provide palliative care with medication. Notice, however, that this
counter only shows that pain and suffering can be minimized by an alternative to
physician-assisted suicide—it does not entail that physician-assisted suicide should be
prohibited. To do that on consequentialist grounds, we would have to argue persuasively
that the harm of death is worse that the harm of any amount of pain and suffering. But
how are we to measure and compare? On a utilitarian consequentialist theory we must
defer to the patient’s own experiential perception of the comparative harms of death and
pain and suffering. A preference satisfaction theory appears to be of no help in
grounding a prohibition against physician assisted suicide. To the contrary, since under
preference satisfaction theory the frustration of a preference is a bad consequence, to not

20

See Brody p. 19-20
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help the patient end his life would be a harm.21 Notice that on this view we need not give
primary weight to the principle of respect for autonomy to justify the permissibility of
physician assisted suicide—we can appeal solely to consequences to the patient. Whether
physician assisted suicide is permissible under an objective good consequentialist theory
depends on, of course, what is included in the list of goods. I do not wish to discuss
various objective goods theories here, or to make the case for a particular list. I only
want to point out that if we have a theory which strongly values things such as the ability
to make autonomous choices and pursue plans and life projects, then it will not readily
justify a prohibition against physician assisted suicide in cases in which these kinds of
objective goods are no longer attainable.
I want to conclude by reiterating that my discussion here is not meant to be in any
way dispositive on the issue of physician assisted suicide. I have merely attempted to
show, using the example of physician assisted suicide, that the even the appeal to
consequences for the individual is not as straightforward as it seems. Determining what
are good or bad consequences for a particular individual depends on the underlying
theory of the good, and it is not at all clear that the balance will come out in favor of that
particular prohibition.
Genetic Enhancement (Eugenics): Genetic enhancement promises enumerable
benefits for the individual, from the eradication of genetic disease, to increased longevity,
to improved mental and physical capacities. The most common objection to genetic

21

Beauchamp and Childress put the calculation this way: “[I]f a person freely elects and authorizes death
and makes an autonomous judgment that the event constitutes a personal benefit rather than a setback to his
or her interests, then active aid-in-dying at the person’s request involves no harm or wrong. To the
contrary, not to help such persons in their dying will frustrate their plans and cause them a loss, thereby
harming them.” p. 148
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enhancement regarding consequences to the individual is that it diminishes the
individual’s actual or perceived autonomy.
Regarding the philosophical claim that genetically enhanced individuals in fact
have diminished autonomy, even if one holds a highly deterministic view of free will, a
person whose genotype has been “designed” is no more or less free than any other person
whose genotype is set by chance. A legitimate worry here, of course, is that the genotype
could be designed in such a way that the capacity for choice is somehow limited—
perhaps for the purpose of creating an individual who makes “better” moral choices, or
has a stronger work ethic, or has the propensity to be loyal to the state. These kinds of
worries are not unfounded, but I think they justify prohibiting certain kinds of
enhancements, or state-sponsored enhancements, rather than genetic enhancements per
se.
On the claim that genetic enhancement would diminish the individual’s
perception of his own autonomy, not only is there no empirical evidence to support it,
there is plenty of empirical evidence to the contrary. Parents attempt to “design”
particular characteristics in their children in a myriad of ways already: their choice of
partner, what foods they eat during pregnancy, choice of school, sports, or musical
instrument—the list is almost endless. Despite all of this engineering—physical,
psychological and social—children generally do regard themselves as free. In fact,
pulling away from parental influence is regarded as a natural and healthy part of human
development, and there is no reason to believe that this would not occur in children who
have been genetically enhanced. So far at least, nobody has made a convincing case that
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the psychological consequences of genetic enhancement would be any different from the
psychological consequences of ordinary parental “engineering” of children.
My goal in this discussion has not been to refute all claims of harm to the
individual. I have only wanted to elucidate two problems with appealing to consequences
to the individual to justify the prohibitions. First, what constitutes a harm to the
individual is not cut and dried—it depends on what underlying view of the good we hold.
Second, where claims about harm to the individual are philosophical, they are often
unsound, and where they are psychological they are unsupported by empirical evidence.
I now want to turn to the appeal to consequences to society.

Consequences to Society
The appeal to consequences to society is powerful, and can provide strong reasons
for or against particular actions. However, broad consequences are notoriously difficult
to predict, measure and compare. Moreover, assessing whether consequences to society
are good or bad requires (again) some underlying theory of the good. Thus, as the
following examples will show, appealing to consequences to society to ground the
European prohibitions is as problematic, of not more, as appealing to consequences to the
individual.
Genetic Enhancement (Eugenics): In the previous section I considered
consequences to the individual of genetic enhancement, but opponents of genetic
enhancement also appeal to broad negative social consequences. A common claim is that
genetic enhancement will lead to coercive enhancement and discrimination against the
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unenhanced.22 Given the history of the 20th century, in which states have pursued
policies of eugenics and human beings have engaged in horrifying acts of discrimination,
these fears are by no means unfounded. Clearly, Europe’s own history is one of the
driving forces behind its conservative policies towards genetic enhancement. However,
there are two substantial problems with using the appeal to social consequences to justify
prohibiting eugenics.
First, the appeal to consequences requires empirical support. While history can
help us predict how genetic enhancement might be used to abuse and oppress people, we
can really only speculate. Moreover, we can point to the strong doctrine of universal
human rights that emerged out of World War II to support the claim that the international
community has a collective will, as well as tools in place, to never allow such atrocities to
happen again.
On the other hand, it is not implausible to imagine state policies that are not
overtly coercive, but are highly encouraging of eugenics. As Buchanan astutely
observes, “it is naïve to assume that the state will abstain from encouraging the
development and utilization of enhancements that promise significant increases in
productivity.”23 I think this concern has real merit; the question is, does it provide a
strong enough reason for prohibiting genetic enhancement?
When weighed against the potential benefits to both individuals and society, the
answer is, I believe, maybe. This points up the second problem with appealing to broad
social consequences to justify prohibiting genetic enhancement: the difficult task of
weighing and comparing harms and benefits. Potential benefits to society include such
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possibilities as decreased healthcare costs, increases in productivity as well as scientific
innovation, not to mention innumerable social benefits when substantial resources no
longer have to be devoted to healthcare. Added to the potential benefits to the individual,
there is a lot of weight stacked on the side of good consequences. I believe the risk of
social harm must be taken very seriously; however, on a strictly consequentialist view it
is simply unclear that the societal cost/benefit calculation will justify prohibiting genetic
enhancement.
Sex Selection: An example of a biotechnology in which we do have a good deal
of empirical data about social consequences is sex selection. In both China and India,
where there are strong cultural preferences for male over female children, sex selection
has led to a significant gender imbalance in the population, and there are serious
attendant negative social consequences.
First, sex selection, whether through reproductive techniques, or through the
abortion of female fetuses and infanticide, reinforces cultural attitudes that devalue
females. These attitudes in turn lead to further economic and social oppression of girls
and women.24 Moreover, broad negative consequences of populations with excess males
are already being observed in China: the shortage of marriageable women has had a
negative impact on the ability of men of lower socio-economic status to marry. This has
led to the trafficking of women (for brides as well as for prostitution), diminished
prospects for old-age support for men who never marry, and a general decrease in overall
social stability and welfare.25
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Thus, there are very strong consequentialist reasons to prohibit sex selection. The
problem is, sex selection is already prohibited in both China and India. Persistent
cultural attitudes that devalue females, coupled with difficulties in enforcing the
prohibition, have ensured that the practice continues despite its being illegal. Moreover,
evidence points to culture, rather than the technology itself, as the actual cause of
population imbalance. There is a great deal of variation among sex ratios in different
provinces in India and China (females are more strongly devalued in rural areas), and in
Western countries the practice of sex selection (typically used to balance families) has
not led to any population imbalance at all. In light of this evidence, it seems that the
solution to the problem of population imbalance lies in promoting gender equality rather
than prohibiting sex selection.
Patenting the Human Genome: Opponents of human gene patents argue that
permitting such patents has negative consequences for society. They claim that allowing
gene patents has resulted in prohibitively high costs for genetic tests and therapies, blocks
the free flow of scientific information, and ultimately stifles genetic innovation. This line
of argument, if supported by empirical evidence, is quite persuasive; however, supporters
of genetic patents argue just the opposite: that patents are a necessary incentive for
investment in genetic research, that fears that gene patents impede scientific research
have not been borne out, and that in fact, patents drive genetic research and innovation.

Pacific Conference on Reproductive and Sexual Health and Rights, October 2007; “Chinese Bias for Baby
Girls Creates Gap of 32 Million,” NYT April 11, 2009
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Given the conflicting evidence, I do not see that a consequentialist appeal can
justify a blanket prohibition against patenting the human genome. U.S. patent law26 is
specifically structured to balance the interdependent, but often conflicting, goals of
providing incentive for innovation and ensuring that natural phenomena remain freely
accessible. For example, whereas the USTPS has issued thousands of gene patents, and
the federal courts have generally upheld their validity, they must still meet the general
requirement of ingenuity—laws of nature, natural phenomena and abstract ideas are not
eligible for patents.27 Whether U.S. patent law in its current form can facilitate an
optimal outcome for scientific research and innovation appears to be an ongoing
question. What I want to emphasize is that there does not appear to be enough empirical
evidence at this point to support the claim that consequences to society entail a blanket
prohibition on gene patents.

Instrumentalization and Commodification of Human Beings as Negative Consequences
The third kind of consequentialist appeal is the claim that certain biotechnologies
will result in undesirable attitudes about human beings. Sometimes it is argued that these
bad attitudes will result in other bad consequences; other times it is argued that the bad
attitudes are in themselves negative consequences that justify the prohibitions.
Embryonic Stem Cell Research: I first want to distinguish the objection to
instrumentalization as a bad consequence from instrumentalization as a violation of
26
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human dignity. In Europe, embryonic stem cell research is either prohibited or regulated
on the grounds that it instrumentalizes and commodifies human beings, and therefore is
contrary to human dignity. The consequentialist appeal makes the (very different) claim
that permitting embryonic stem cell research will lead to bad attitudes about human
beings (for example that it is permissible to use human beings as instruments of research
or to treat human beings as commodities). This claim is purely empirical, and requires
evidence to support it. The claim is not completely implausible, but I have not seen any
such evidence provided in the literature. Moreover, we can, if we wish, readily
distinguish 14-day old human embryos from adult (or even infant) human beings.
The other problem with appealing to attitudes as negative consequences is that
these kinds of consequences are unlikely to outweigh concrete benefits to individuals and
society. For example, one well-publicized potential benefit to embryonic stem cell
research is the cure of debilitating diseases such as Parkinson’s. When put on the scales
it is difficult to see how negative attitudes regarding the instrumentalization of human
beings would outweigh the tangible benefits of eradicating terrible diseases. Moreover,
how are we to measure these attitudes and assign them weight? Finally, the claim that
these bad attitudes will in turn result in bad actions is an empirical claim, for which little
to no evidence has been provided.
Commerce in the Human Body/Body Parts: One consequentialist objection to
allowing the buying and selling of the human body or organs is that it results in the
attitude that human beings are a kind of commodity, and this attitude is bad in itself.
Again, I have not seen any evidence to support this claim, but let us suppose it were
true—it doesn’t seem too farfetched to think that engaging in commerce of the human
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body would influence our attitudes. If this claim is true, and if this is a negative
consequence, it still must be weighed against the benefits of allowing the buying and
selling of the human body or organs. When we consider the potential benefits of say,
mitigating the shortage of viable organs, it is not clear at all that this negative
consequence outweighs the concrete benefits.
Active Euthanasia (Physician Assisted Suicide): Opponents often raise the
objection that permitting physician assisted suicide will lead to attitudes about the aged,
severely disabled and terminally ill that will lead to increased abuses of euthanasia; we
will come to believe that lives of a certain kind simply have no value, and economic and
other pressures will lead us to terminate those lives. Evidence has been offered both to
refute this claim and to support it.
Even if the claim were true, however, a consequentialist appeal must show that
this cost outweighs the benefits (since a substantial component of healthcare costs are
incurred at the end of life, saving these costs would count as a huge benefit in our
calculation). My purpose in saying this is neither callous nor pejorative—it is to show
that even if the claim were true, to justify the prohibition the consequentialist must also
show that the cost of ending these lives outweighs the benefit. To do that, the
consequentialist must hold a substantive theory of the good that values individual human
life over collective benefit.

Concluding remarks
I hope my discussion of the various consequentialist appeals has uncovered some
of the difficulties with appealing to consequences to ground the constraints. I want to
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emphasize that the purpose of this section has not been to refute all (or even any)
consequentialist concerns over biotechnologies. The goal has been to show that there are
three main problems with using consequentialist appeals to ground our list of constraints:
(1) determining what are harms and benefits requires an underlying substantive theory of
the good; (2) predictions about consequences are empirical claims that require evidence;
and (3) it is extremely difficult to measure and compare consequences, particularly broad
social consequences. For these reasons, I believe the second let of the traditional
bioethical framework—consequences—is not of much help in grounding the kinds of
prohibitions codified in Europe. Again, however, before we can conclude that human
dignity is needed to ground the prohibitions, we need to look at another possible
alternative: the appeal to justice.

The Appeal to Justice
I now want to consider a second possible alternative to human dignity for
grounding the constraints: justice. Justice theory is a vast topic in itself, and I want to
stress that my discussion of it here will necessarily be fairly procrustean. The two issues
within justice theory that have the most direct bearing on bioethics are exploitation and
resource distribution, and so I will limit my discussion to those two issues.

Exploitation
Might some of the prohibitions be grounded in arguments against exploitation?
The issue of exploitation is most relevant to the prohibition against commerce in the
human body/body parts, so I will use that as my example. Against appeals to autonomy
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and consequences in support of the legal buying and selling of the human body or body
parts is the appeal to justice, which claims that such transactions are exploitive and
should therefore be prohibited.
First, it is important to emphasize that the claim of exploitation is certainly
reasonable: the notion of poor people in poor countries selling their organs, selling their
bodies for sex, or becoming surrogate mothers is not fiction. The question is whether all
such transactions are exploitive, and if they are, whether that justifies their prohibition.
One common line of argument suggests that if these kinds of transactions were
legal, and therefore conducted in the free market, they would in fact be less exploitive.
The argument is that, when the transaction is illicit, then exploitation is exacerbated: the
only people who are willing to sell their bodies or organs are the most vulnerable. This is
an empirical claim, but if it is true, then the appeal to concerns about exploitation would
not justify the prohibition—it would in fact entail the opposite.
I also questions whether, in a pluralistic approach to bioethics, exploitation will
outweigh other ethical appeals, such as the appeal to consequences, in cases like these.
Consider a mother in a poor country who has to sell herself (or worse, her children)
sexually to provide food, clothing and shelter for them. Can we really claim that it would
be worse for her to sell one of her kidneys in a legal, regulated market, for a price that
would take care of her family? Why should the appeal to exploitation trump a better
consequence, not for society, but for the woman and her children themselves? Finally,
might we argue that her autonomy would be more fully respected if her choices were
broadened, rather than narrowed?
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Again, a full discussion of the issues of exploitation is well beyond the scope of
what I want to do here. I have used the example of commerce in the human body and
body parts to uncover the difficulties with using the appeal to justice, specifically
exploitation, to justify the prohibition. First, we must consider the possibility that legal
prohibition actually exacerbates exploitation. Second, there are compelling appeals to
both autonomy and consequences that might outweigh considerations of exploitation.

Just Resource Distribution
The issue of resource allocation within medical ethics is massive. I am not going
to undertake anything close to a full discussion of resource allocation and distributive
justice here. I will limit my discussion to the issue of genetic enhancement, for it is in
this context that resource allocation is most relevant to our present purpose. While there
is a vast amount of literature on the subject, I think one of the most thoroughly
considered accounts of justice with regard to genetic enhancement is given by Allen
Buchanan et.al.28 I will use much of that discussion here.
First, Buchanan emphasizes that genetic enhancement is but one kind of resource
within the issue of distributive justice; seen in this light, “the mere fact that some might
lack access to valuable enhancements cannot in itself be a sufficient reason to refrain
form creating them, anymore than the mere fact that some now lack access to modern
healthcare systems, the rule of law or literacy means that no one should enjoy these
benefits.”29 Thus, the potential for unequal access does not, in itself, justify the
prohibition of eugenics.
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Furthermore, Buchanan et al argue that, under a legal framework that ensures a
fair30 distribution of medical resources, rather than exacerbate inequalities, genetic
enhancement has the potential to remedy inequalities that are the result of the so-called
natural lottery. By extending the domain of justice from social assets into the realm of
natural assets, Buchanan et al make a compelling case that justice might in fact require
access to genetic interventions that go beyond the therapeutic to enhancement.
Presuming that we can develop and implement policies for just distribution of genetic
interventions, the appeal to justice is not enough to ground a blanket prohibition on
genetic enhancement.

The Appeal to Virtues: Two Approaches
Appealing to Virtues Deemed Central to Bioethics
One approach to appealing to virtue ethics to ground the constraints is to identify
virtues of particular importance to bioethics. Beauchamp and Childress identify five:
compassion, discernment, trustworthiness, integrity, and conscientiousness.31 Brody
identifies four: integrity, compassion, courage, and honesty.32 Neither Brody’s nor
Beauchamp and Childress’s list seems particularly relevant to many of the prohibitions,
with the exception of euthanasia. Even in this case, though, while the appeal to virtues
can provide guidance, it is not at all certain that the appeal will justify prohibiting
euthanasia.
30
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Both Brody and Beauchamp and Childress identify compassion as one of the
central virtues in medicine and bioethics. This virtue seems acutely relevant to the case
of physician-assisted suicide. Certainly relieving great suffering, even if it means death,
can be an act of compassion. Moreover, as Brody argues, compassion is not limited to
the alleviation of suffering—it also includes the alleviation of loss. Brody and
Beauchamp and Childress both characterize the frustration of preferences as losses (see
footnote 25). So, a compassionate act can also include helping a patient satisfy his
desires. This means that there are cases in which physician assisted suicide is clearly the
compassionate act; therefore we cannot appeal to the virtue of compassion to ground its
prohibition.
Discernment is also a very important virtue with regard to requests for physicianassisted suicide. It is very difficult to evaluate the claim of another person that, on his
value system, his life is no longer worth living. Physicians will also need to discern to
what extent depression is driving the desire for death. But again, none of these
considerations entails a prohibition against physician-assisted suicide. So it seems that a
straightforward appeal to virtues of particular relevance to medicine will not provide
strong justification for the prohibitions. More promising, I believe, is the second
approach to appealing to the virtues.

The Appeal to Virtues as Expressivist Concerns
Buchanan discusses a second kind of appeal to virtues—what he calls an
“expressivist” concern. In this kind of appeal, particular biotechnologies themselves
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express morally flawed attitudes (or vices).33 For example, opponents of genetic
enhancement claim that it shows a failure to express the virtues of gratitude, humility, or
reverence for human life.
Michael Sandel offers the most thorough articulation of this view.34 He is careful
to distinguish his expressivist concern regarding virtuous attitudes from the strictly
consequentialist position that failure to express virtuous attitudes is a bad consequence to
be put on a scale and weighed against the good. He argues that the “moral stakes” in
emerging bioethical issues are not fully captured by the calculus of costs and benefits
(limited by rights), but include our “habit of mind,” the “fate of human goods” and our
“orientation to the world.”35
I think that Sandel is on to something important in his claim that the rubric of
rights and consequences is an incomplete approach to emerging bioethical issues.
However, Sandel’s solution—that we cultivate “proper” attitudes of reverence and
appreciation, and reign in our drive to mastery—is not, to my mind, useful. I agree with
Buchanan that while such concerns are worth taking into account, they do not, by
themselves, provide good reasons for refraining from technological progress in general or
biomedical progress in particular.36 Moreover, appealing to these virtuous attitudes
offers little real guidance on the permissibility of particular acts: it is unclear whether any
or all of the prohibitions are entailed by the attitudes Sandel believes we should cultivate.
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Final remarks on the appeal to virtue ethics
I have not intended to argue against virtue ethics, nor make the claim that an
appeal to virtues is of no value in bioethics. To the contrary, I think some kind of appeal
to virtues is quite useful in bioethics. What I have intended to show is that the appeal to
virtues is not a promising alternative to human dignity for grounding the constraints. I
hope my discussion has highlighted two major problems: (1) Virtues deemed of particular
importance in medicine are simply not applicable to many cases relevant to the
constraints, and (2) appealing to virtues as expressivist concerns about proper attitudes
provides inadequate guidance to ground any particular prohibitions.
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1.5 CONCLUSIONS: BIOETHICS IS INCOMPLETE WITHOUT THE APPEAL TO
HUMAN DIGNITY
I have not intended for my discussion in this chapter to be dispositive, nor have I
attempted to make a full case for the claims of dignitarians. The purpose of this chapter
has been more circumscribed: to consider the threshold claim that bioethics is incomplete
without the appeal to human dignity. By using the predominant American bioethical
framework of rights, consequences, justice and virtue to work through various bioethical
constraints that have been codified in Europe under the egis of protecting human dignity,
I hope I have successfully shown that there is indeed an initial plausibility to this claim.
The rest of the dissertation will focus on the second claim: that human dignity
does in fact ground the kinds of constraints codified in Europe. To consider this claim, I
shall undertake the task of critically assessing the most plausible available theories of
human dignity with two questions in mind: (1) is the theory philosophically defensible?
(2) If it is, can it do the necessary philosophical work to ground at least some of the
constraints? Before answering the first question I must make clear my standards of
acceptability. In the next chapter I will develop criteria constituent of a philosophically
acceptable theory of human dignity along three aspects: content, scope, and justification.
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CHAPTER 2
CRITERIA FOR A PHILOSOPHICALLY DEFENSIBLE
THEORY OF HUMAN DIGNITY
INTRODUCTION AND OVERVIEW
As I hope I made clear in Chapter 1, in the context of bioethics the appeal to
human dignity is being used in Europe, and increasingly internationally, for two
purposes: to justify normative claims and to ground law and policy.37 However, the
concept of human dignity itself is surprisingly indeterminate. Moreover, many American
bioethicists have argued that the appeal to human dignity is superfluous—a mere
placeholder for the traditionally predominant bioethical considerations of autonomy,
beneficence and justice.38
In Chapter 1 I explored the question of whether human dignity adds anything
important to bioethics. I used the prevalent American bioethical approach to work
through various kinds of bioethical constraints codified in Europe under the egis of
protecting human dignity. What emerged from this exploration is this: appeals to rights,
consequences, justice and even the virtues do not readily justify the kinds of bioethical
constraints codified in Europe. Now, some will claim that this does not uncover some
significant “incompleteness” with the traditional American bioethical structure, but rather
shows that the European constraints are not really justified at all. I believe, to the
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contrary, that it uncovers something very important: the reason why the traditional
bioethical framework is unable to sufficiently ground the constraints is that it lacks the
resources to fully capture and articulate what is at stake in emerging bioethical issues.
The exercise in Chapter 1 shows that there appears to be at least an initial plausibility to
the claim that the familiar liberal vocabulary that comprises the dominant American
approach to bioethics is inadequate to fully engage with certain kinds of contemporary
bioethical problems. If this is the case, then the appeal to human dignity might add
something important to bioethics after all.
We are not ready to answer this question yet, though. To be able to assess, first,
whether human dignity adds something substantial to bioethics, and second, the claims
about what respecting human dignity actually entails, the term “human dignity” must
have a coherent meaning. However, finding a coherent meaning for human dignity in the
bioethics literature presents a challenge. There is no single, consistent conception of
human dignity in bioethics, and while the term is increasingly invoked, there are actually
very few developed views of human dignity. Indeed, most discussions of human dignity
in the context of bioethics use the notion axiomatically, forging ahead to claim that
respecting human dignity demands prohibiting everything from human embryonic stem
cell research to patenting the human genome, without stopping to really consider why. In
the context of bioethics, little, if anything, has been said about what sort of philosophical
work the appeal to human dignity needs to do in order to sustain these claims. In this
chapter I will do just that.
The appropriate starting point for work on the topic of human dignity in bioethics
is simply to ask, “what does a theory of human dignity in bioethics need to do?” In this
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chapter I will sketch out an answer. I will argue that a philosophically robust theory of
human dignity will be able to answer who or what is entitled to dignity, and what
respecting human dignity entails. In addition, since the appeal to human dignity is being
used to ground, not only normative claims, but also law and policy, a philosophically
defensible conception will be able to offer sufficient justification for both functions. This
is a great deal of philosophical work indeed.
After sketching out criteria for a philosophically acceptable notion of human
dignity, I will argue in Chapter 3 that, while some conceptions of human dignity in
bioethics show initial promise, in their current form none do the philosophical work
necessary to sustain either the normative claims or the laws and policies grounded in the
appeal to human dignity. Therefore in Chapter 4 I will broaden my survey to general
moral theory, to examine what I take to be the most plausible resources for developing a
satisfactory concept of human dignity specific to bioethics. From these I shall attempt to
work out an original theory of human dignity in Chapter 5, and I will finally consider the
question of which, if any, of the European bioethical constraints my theory entails.
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INTERLUDE: A BRIEF WORD ABOUT MORAL SKEPTICISM
Can there be any truth to the claim “x violates human dignity, therefore x is
wrong?” How do we determine whether this claim is true or false? If we cannot
determine whether it is true or false, how can the claim be justified? To offer a full
refutation of moral skepticism is well beyond the scope of my project. I will only state
my own general view on the matter so I can situate my discussion of justification within
it and move on.
I do not hold the position that there are “moral facts” or “moral entities” in the
world that human beings discover or intuit. However, neither do I hold the position that
moral judgments are merely expressive or emotive of attitudes. I am a moral realist in
the sense that I believe moral judgments can be true or false, are justifiable, and have
substantial reason-giving force.
I think T.M. Scanlon gives a highly satisfactory account of the way in which
moral claims admit of truth or falsity, and I take his view. Scanlon rejects the assumption
that unless there are moral facts in the world moral judgments can be neither true nor
false. He argues that moral judgments are claims, not about metaphysical status, but
about the adequacy of reasons. On Scanlon’s view, in order to show that moral claims
can be true or false, “it is enough to show that we have good grounds for taking certain
conclusions that actions are right or wrong to be correct.”39 Scanlon takes the idea of
good grounds to be judgments about justifiability to others—justifiability to others
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determines the content of moral notions and accounts for the distinctive normative force
of moral claims.40
Scanlon shows, quite plausibly I think, how moral claims admit of truth or falsity
independent of any metaphysical claims. In any case, I take the view that moral claims
can be true or false, justified or unjustified, based on the adequacy of the arguments we
construct to defend the principles in which the claims are grounded. Judgments about the
truth or falsity of moral claims are no more and no less than judgments about the
adequacy of supporting reasons. It will quickly become apparent that the adequacy of
reasons is a common thread running through what I take to be necessary elements of a
philosophically robust conception of human dignity.
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2.1 SCOPE: WHO OR WHAT IS ENTITLED TO DIGNITY?
Because so many bioethical issues arise in beginning-of-life and end-of-life cases,
in which typical human capacities are either as-yet undeveloped or permanently impaired,
the question of scope is of particular importance to any account of human dignity that
will be used in bioethics. Some conceptions of human dignity will have the answer to
this question built-in to whatever grounds the obligation to respect human dignity. For
example, if membership in the human species is both necessary and sufficient grounds,
then only and all human beings, at every stage of development, are entitled to dignity.
Conversely, if the obligation to respect human dignity is grounded in certain human
capacities, such as the capacity for autonomous choice or moral reasoning, then only
those entities possessing these capacities will be entitled to dignity. In other conceptions
of human dignity the question of scope is not so clear-cut, and must be dealt with as a
separate issue. For example, in a value-account of human dignity, in which the
obligation to respect human dignity is for the purpose of expressing or promoting (some
defined notion of) human flourishing, who or what is entitled to dignity is not at all clear
without separately specifying the scope of the obligation. Let me illustrate.
Let us presume an account of human dignity that says something like to respect
human dignity is to preserve and develop capacities necessary for human flourishing. A
human embryo is in the process of developing capacities necessary for human
flourishing, and if left alone will likely develop the full set of capacities. Are we required
to preserve and develop the capacities necessary for human flourishing in this embryo? If
we are, then human embryonic stem cell research, since it necessitates the destruction of
the embryo, must be prohibited.
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Or are we required instead to preserve and develop the capacities necessary for
human flourishing only in entities who already possess at least some of the capacities? In
this case, since in its earliest stages the human embryo surely does not yet possess any of
the capacities necessary for human flourishing, embryonic stem cell research would be
permissible. The point of this example is to show that if the scope is not determined by
the reasons for the obligation to respect human dignity, then it must be dealt with as a
separate issue, and its demarcation must be supported with reasons that are consistent
with whatever notion of human dignity is on the table. Otherwise, some crucial questions
in bioethics will remain unanswerable.
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2.2 CONTENT: WHAT DOES RESPECTING HUMAN DIGNITY ENTAIL?
Defining dignity is no small task; even so, defining dignity is not sufficient for a
philosophically defensible theory of human dignity. To do the necessary philosophical
work, a theory of human dignity will have to do more than explain what human dignity
is. As a normative moral account, it will also need to show us what kinds of actions
violate human dignity and why. In other words, it will need to answer the question “what
does respecting human dignity entail?” This means that an acceptable conception of
human dignity will provide reasons in support of its normative claims, and further, by
helping us understand what respecting human dignity looks like, these reasons should
provide action-guidance.
I will not carry out any substantive analysis of content in this section—I will be
doing that in Chapter 3. In this section I just want to describe the sort of content I am
looking for—i.e. I want to sketch out criteria for content that could initially rule out some
conceptions of human dignity and leave others plausible. A very cursory look at two
examples will help illustrate what I take to be content that is adequate to do the necessary
philosophical work.
There are a number of different conceptions of human dignity, and what
respecting human dignity entails, and for my present purposes I will just use what I take
to be two representative examples from the bioethics literature:
(1) To respect human dignity is to always treat a person as an end in himself and
never as a means merely
(2) To respect human dignity is to respect the sanctity of human life
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Particularly in Europe, appeals to human dignity commonly invoke a “Kantian”
notion of human dignity. So, to use (1) as an example, let us consider a conception of
human dignity that says to respect human dignity is to always treat persons as ends and
never as mere means. On this view, of course, to know whether a particular action
violates human dignity we first have to know what it is to treat persons as an end, and
what it is to treat persons as a mere means. So let us posit a definition that says
something along the lines of “to treat a person as an end in himself is to take seriously
that person’s own plans, projects and ends, and to treat a person as a mere means is to
disregard these things.” Now, what does this definition require that we do or not do?
Once we start thinking about specific actions, it quickly becomes evident that the
definition alone does not tell us.
For example, it is typically argued that respecting a person’s autonomous choice
is necessary to take seriously his plans, projects and ends, but is it sufficient? Think
about someone who wishes to enter into a contract to become another person’s slave—
distasteful though it is, we must imagine that this is part of that person’s autonomous
choice and life plan. The definition of human dignity on the table in the example says in
order to treat this person as an end, we must take his own projects and plans seriously;
typically this would at least consist in respecting his autonomous choices. Yet few of us
would say that in this case respecting the person’s autonomous choice to become
someone’s slave is respecting his human dignity.
Consider the example of people living in extreme poverty in underdeveloped
countries. What does it mean to take seriously their plans, projects and ends? Is
respecting their autonomous choices sufficient to respect the dignity of human beings
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living in such deprived circumstances?41 It would appear that, even using the definition
on the table, something more that respecting the person’s autonomous choice is required
of us—but what? Our definition alone does not really tell us. Developing sufficient
content requires working out a good deal more than a definition or conception of human
dignity.
The same problem holds for example (2). Conservative American bioethicists
often take a “sanctity of human life” view of human dignity. For our present purposes,
then, let us suppose that respecting human dignity means respecting the sanctity of
human life, and let us posit further that respecting the sanctity of human life is defined as
something like “expressing the proper attitude of respect and gratitude towards all aspects
of our human nature, and holding a special reverence for human life.”42 What kinds of
actions are morally impermissible and why? Again, the definition alone cannot tell us.
For example, does showing the proper reverence for human life require that we do
everything we can to preserve all human life, or does it require that in some cases we
avoid “heroics” and let nature take its course? In which cases? How do we know?
I will have a good deal more to say about the content of specific conceptions of
human dignity in Chapter 3. For now, these two examples should help make apparent the
fact that a delineation of the concept of human dignity cannot, by itself, sufficiently guide
us in answering important bioethical questions. A sufficiently content-full notion of
human dignity will not only explain what respecting human dignity means, it will also
give us the tools necessary for evaluating specific actions, by identifying the relevant
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features of the action that make it wrong. In other words, it will give us reasons that
justify its normative claims. Furthermore, these reasons will provide the foundation for
concrete action-guidance. I am not suggesting that to be acceptable a theory of human
dignity will have to operate like a moral algorithm, processing various inputs and
delivering a single morally correct answer; nor will it have to eliminate the existence of
“hard” cases. This would be much too strong a requirement, and one that I don’t think
any moral theory is able to meet. However, as I shall argue in the next chapter, a
philosophically robust theory of human dignity will have to do more than conceptions in
the bioethics literature currently do.
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2.3 JUSTIFICATION
A philosophically sustainable conception of human dignity needs justifiable
reasons to ground its normative claims. This naturally brings up the question of what
sorts of reasons are “good” reasons. The fact that the appeal to human dignity grounds
policy and law in Europe (and increasingly internationally) also raises the additional
justificatory issue of public justification. So, we must consider the two separate
questions of what sorts of reasons are good reasons on which to base normative claims,
and also what sorts of reasons are sufficient to justify coercive laws and policies.
I want to make it clear that I am not attempting to rehash, much less solve, the
philosophical problem of justification. I will confine the parameters of my discussion to
what I take to be necessary for my project: to identify one or more plausible approaches
to justification that fit with the endeavor of developing a conception of human dignity
that is sufficiently universal to give good reasons for sustaining normative claims as well
as bioethical laws and policies. That discussion alone will take up most of the remainder
of this chapter.
This section will proceed as follows: First I will defend a Scanlon-based
approach to justification, rejecting the communitarian approach in the process. From
there, I will discuss two divergent lines of argument for answering the big question raised
by Scanlon’s view: “what kinds of reasons are not reasonably rejectable by others?” I will
argue that, while the two approaches are fundamentally different, they share an
underlying attempt to find universality, such that each one has the potential to confer
sufficient justification for a philosophically defensible theory of human dignity. I shall
close by considering the objection that no such universality exists.
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THE INADEQUACY OF A COMMUNITARIAN APPROACH TO JUSTIFICATION
Communitarianism is currently a fashionable approach to dealing with general
justificatory problems posed by moral pluralism. In general, the view holds that moral
principles and moral claims are justifiable, but that justification is embedded within
particular cultures and communities. So, if we were to take a communitarian approach to
justifying a particular theory of human dignity, and the normative claims entailed by it,
we might argue that the notion reflects, for example, a conception of the good life
particular to Europe, embedded in the horrific history of World War II. However, given
the aim of grounding universal bioethical principles in human dignity, I think we clearly
must reject any communitarian notions of human dignity at the outset.
The problem is, we would end up with numerous conceptions of human dignity
that would entail and justify very different normative bioethical claims. For example, a
European conception of human dignity embedded in recent history of the atrocities of
WWII would justifiably entail that genetic enhancement per se is wrong and ought to be
prohibited. On the other hand, an American conception of human dignity that reflected
the high value American culture places on autonomous choice would justifiably entail the
claim that at least some forms of genetic enhancement are morally permissible—after all,
in a culture that values autonomous choice, people ought to be permitted to genetically
enhance themselves and their offspring. On a communitarian view, the notion of human
dignity would be useless in helping us decide which of these bioethical claims is correct.
Furthermore, since reasons which support one particular community’s view of human
dignity might not have any weight in another community, a communitarian approach to
justification would be no help in grounding international bioethical guidelines.
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There are also deeper problems with a communitarian approach to justification.
First, communitarianism confers very weak justification on moral claims. Why should
the fact that a particular culture has particular moral principles justify those principles?
As H.T. Engelhardt puts it, “one can always invoke the critical power of
universality…which can always inquire whether the morality one embraces is the
morality all should embrace.”43
Even more troubling, to me at least, is that communitarianism pushes us to moral
relativism, in which there is no universal point of view from which to judge culturally
embedded moral principles and practices. On a communitarian view, any particular
moral choice is justifiable, given a particular ranking of goods within a given
community.44 A familiar example that compellingly illustrates this problem is the
practice of female genital mutilation. The practice is cruel, painful, causes lifethreatening health problems, and is carried out with the intent of perpetuating male
domination of females. It is both a means to and a reflection of terrible oppression. It is
also deeply entrenched in particular cultures, to the extent that it is often performed by
women on their own daughters and granddaughters.45 It is justified by supporters as an
important cultural tradition that is the product of a particular community’s conception of
the good life. On a communitarian approach, the practice is indeed justified for that
community in that time and place—there is simply no other relevant point of view from
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which to judge.46 In the end, communitarianism does not solve the justificatory problems
raised by moral pluralism—it is engulfed by them.
A commonplace suggestion for solving these problems with a communitarian
approach is the idea of overlapping consensus. The thought is that even though particular
communities hold very diverse comprehensive notions of the good, there are core moral
principles common to all. The advantage of overlapping consensus over a strictly
communitarian approach to justification is that it offers at least some means for deciding
on “universal” moral principles. Supporters often point to the widespread agreement
over the list of universal human rights. However, in the end it seems unsatisfactory for
justifying moral principles generally and bioethical principles in particular. In general, if
the fact that one particular community holds a moral principle is not sufficient to confer
moral justification, why should the fact of overlapping consensus by all (or more likely
by some majority) of communities confer justification? Furthermore, in practice,
bioethical issues are often the very kinds of issues on which there is no overlapping
consensus, and therefore some other means for deciding among opposing claims is
needed.
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SCANLON AS THE STARTING POINT
I stated at the outset of this chapter that I take Scanlon’s view on the justifiability
of normative claims against moral skepticism. Now I want to defend taking Scanlon’s
broadly Kantian contractualism as the starting point for justifying moral claims grounded
in human dignity. A big advantage of taking a Scanlonian approach is that Scanlon’s
account has justifiability to others built in—Scanlon’s requirement of justifiability to
others compels us to consider points of view other than our own to confer authority on
our normative claims. Justifiability to others also shapes content, by constraining the
kinds of reasons we are permitted to take into account when assessing the moral status of
particular actions.47 I take Scanlon’s central claim about justification to be the following:
“What reason does the fact that an action is wrong provide for not doing the action? The
reason is that the act is one I could not justify to others on grounds I could expect them to
accept.”48 Given the universal aims for the appeal to human dignity, Scanlon’s
justificatory requirement seems a very suitable starting point.
What are the grounds that we can expect others to accept as having justificatory
authority? Scanlon argues that humans are creatures who have the capacity to assess
reasons and justifications for actions; thus our thinking about right and wrong should be
structured by the aim of finding principles that others could not reasonably reject.49 But
what does Scanlon mean by “principles that others could not reasonably reject?”
Scanlon construes the notion of a principle broadly: for Scanlon, principles are
simply “general conclusions about the status of various kinds of reasons for actions.” We
can use principles in our moral judgments to “rule out some actions by ruling out the
47
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reasons on which they would be based.”50 Thus, for Scanlon, a principle need not
necessarily take the form of something like a categorical imperative; a principle merely
generalizes our judgment for any given action that, if an action is wrong, it is wrong for a
reason, or in virtue of some common feature.51
Regarding what kinds of considerations count as reasons, Scanlon says first that
there must be some relevant standpoint from which to assess reasons. This limits the
kinds of reasons to what Scanlon calls personal reasons—reasons “tied to the well-being,
claims, or status of individuals in any particular position.”52 Impersonal reasons, such as
the claim that things like nature or art are inherently valuable, should not be included,
says Scanlon, because they are outside of the scope of obligations between people.
Additionally, Scanlon argues that welfare is not the only consideration—we must
consider costs to welfare as well as how those costs are imposed.53 For Scanlon, not all
values are reducible to the value of well-being; there are also moral values, such as
fairness, and excellence values, such as the pursuit of knowledge. The scope of reasons
is, for Scanlon, plural rather than exclusively teleological.54 The ability to account for
different moral values is important to Scanlon’s view: “It seems to me an important
strength of contractualism that…it can account for the significance of different moral
notions, within a unified moral framework, without reducing all of them to a single
idea.”55 I believe this will also prove important to justifying my own theory of human
dignity.
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Finally, Scanlon argues that the reasons for accepting or rejecting a principle
cannot be based on the particular goals, preferences, or characteristics of individuals, but
must rely only on what we commonly understand about what people have reason to
want—Scanlon calls these generic reasons. For example, Scanlon says, we commonly
take it that people have strong reasons to want to avoid injury, or to want to take a special
interest in our own relationships and life projects. These kinds of concerns would count
as generic reasons.56 I believe these are precisely the kinds of reasons needed to justify a
theory of human dignity.
The more difficult question is what Scanlon means by “reasonable,” and I am not
entirely satisfied with Scanlon’s own attempt to answer the question. Scanlon takes the
question of reasonable rejection to be comparative. When deciding whether a principle
ought to be rejected, Scanlon says we ought to compare the reasons for permitting the
principle with the reasons for rejecting the principle. Whether a reason provides ground
for reasonably rejecting the principle “will depend, of course, on the costs this would
involve for others, and these will depend on what alternatives there are.”57 In assessing
these costs, Scanlon says that we ought not aggregate, nor should we necessarily assign
priority to the worst-off.
While I find Scanlon’s account very suitable as the starting point for the
justification issue, as we will see, it is not my endpoint. I think the comparative nature of
Scanlon’s account is cumbersome in practice. Moreover, although he explicitly rejects
the aggregation of costs and benefits, his account ends up looking a good deal like a
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consequentialist calculation, which I take it he wants to avoid.58 In the next section I
want to examine in greater depth the notion of reasonable rejectability. More
specifically, I want to discuss two divergent approaches to finding principles that others
could not reasonably reject. While they deviate significantly from Scanlon’s own
account of reasonable rejection, I believe that they are consistent with his view in
essentials.
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FINDING PRINCIPLES NOT REASONABLY REJECTABLE
BY OTHERS: TWO DIVERGENT APPROACHES
The Kantian/Deontological Approach
Very generally, this approach holds that reasons are not reasonably rejectable by
others when they are based on principles that do not appeal to a particular
comprehensive notion of the good. Michael Sandel gives a succinct account of the
broadly deontological view: “In its foundational sense, deontology opposes teleology: it
describes a form of justification in which first principles are derived in a way that does
not presuppose any final human purposes or ends, nor any determinate conception of the
human good.”59 On this view, Sandel says, principles can and must be derived
independent of ends, because understanding ourselves as autonomous beings requires the
notion of a subject prior to its experiences and ends.60 The deontological view has
naturally been extended from moral obligations to the question of public justification, and
has been taken to entail that “society is best arranged when it is governed by principles
that do not presuppose any particular conception of the good, for any other arrangement
would fail to respect persons as beings capable of choice.”61 There are numerous
contemporary iterations of the deontological approach to justification, and below I shall
discuss what I take to be the three strongest: John Rawls, Jürgen Habermas, and Onora
O’Neill.
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John Rawls’s Public Reason
Arguably, the most famous version of some sort of deontological approach to
justification is John Rawls’s, and so it seems a natural starting point for discussion.
Motivated to answer the charge that A Theory of Justice was embedded within a
particular (Western, liberal) comprehensive conception of the good, Rawls attempts in
Political Liberalism to vindicate principles of justice without relying on comprehensive
moral foundations. His solution has two parts. First, he confines the scope of his theory
of justice to the political realm; the political conception of justice, says Rawls, is
“freestanding,” and applies only to the principles used to work out a society’s basic
political structure.62 The second part of the solution has to do with justification. Rawls
argues that we must justify fundamental political principles through public reason: “we
must distinguish between a public basis of justification generally acceptable to citizens on
fundamental political questions and the many nonpublic bases of justification belonging
to the many comprehensive doctrines and acceptable only to those who affirm them.”63
For Rawls, then, the kinds of reasons that are “public” are circumscribed by his
limitation of scope to fundamental political questions. Public reason is “the reason of
[citizens]; the subject of their reason is the good of the public.”64 The content of public
reason, says Rawls, “is formulated by…[the] political conception of justice.”65 This
content also confers justification: “When citizens share a reasonable political conception
of justice, they have a basis on which public discussion of fundamental political questions
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can proceed and be reasonably decided.”66 This brings us to the question of what,
precisely, Rawls means by reasonable, and it is here that I want to turn to the first
problem with Rawls’s conception of public reason, raised by Jürgen Habermas.

Habermas on Rawls
Habermas argues, rightly I think, that Rawls wants to secure for his theory of
justice some kind of “rational obligatoriness…but without according [normative
statements] an epistemic meaning.”67 But, says Habermas, Rawls’s use of “reasonable”
must be understood as either morally true, in which case Rawls’s theory of justice is
contingent on a comprehensive worldview, or merely thoughtful in the sense of reflective
attitude or enlightened tolerance, in which case Rawls’s theory of justice is not
obligatory.68
In his reply to Habermas, Rawls denies that his conception of political justice
goes beyond the political to the comprehensive. Regarding his meaning of the term
“reasonable,” Rawls denies that it means true but asserts that it means more than
possessing a reflective attitude. I take Rawls to mean that a reasonable citizen has both a
political and a comprehensive doctrine, and—crucially—that reasonable citizens take one
another as having comprehensive doctrines that can and do endorse a shared political
conception. This shared political conception of justice is the grounds of public
justification of basic political principles.69
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What are we to make of this? I think Habermas is correct that Rawls’s conception
of public reason leads us to two unhappy choices: either his political conception of justice
depends on substantive conceptions of the good after all (which Rawls is trying to avoid
in the first place) or the normative force of his theory of justice is compromised (which
appears to be equally unacceptable to Rawls). Rawls’s reply to Habermas on the
question of what he intends by reasonable appears somewhat circular to me—the shared
political values he attributes to reasonable citizens seem to be the very values he is trying
to vindicate. In the end, Rawls appears to have put himself in a box, in which he is able
to justify limited political questions to the limited audience of reasonable citizens in
liberal democracies. How do we justify any international laws or policies beyond a mere
modus vivendi? In trying to appease critics, it would seem that Rawls has rendered his
theory so contingent on cultural and political circumstances that its normative force is
severely limited.

O’Neill on Rawls
Onora O’Neill raises a second problem with Rawls’s conception of public reason.
Rawls’s conception of public reason is, as I stated in the previous section, circumscribed
by the limitations Rawls places on its scope. O’Neill argues that not only does Rawls
derive his conception from an assumed shared political identity, its vindication lies in the
shared sense of political identity of citizens.70 She puts the point this way: “Although
Rawls speaks of public reason as an intellectual and moral power, rooted in the capacities
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of its human members, it is evident that his conception of public reason owes little to
these capacities and everything to the political context in which they function.”71
Why is this a problem? O’Neill argues that Rawls’s conception of public reason,
as limited to citizens who share a political identity as well as a “reasonable” conception
of justice, comes at a high price: Rawls’s conception of public reason is not really public.
O’Neill delineates the notion of Kantian public reason: On Kant’s view, private uses of
reason “assume starting points or principles that undercut their normative force for the
world at large,” whereas public uses of reason must be based on principles “which any,
hence all, others, whatever their political and social identities may be, can follow.”72 By
limiting the scope of public reason to the political, and by developing his conception of
public reason from a political conception of justice that is shared by fellow citizens, any
normative force or rational obligation Rawls achieves is indeed undercut for the world at
large. His conception of public reason is not public after all.
I think O’Neill is correct in her assessment of Rawls’s conception of public
reason—it is not public in the sense that it can provide justificatory force to those who do
not already share a political identity. This makes Rawls’s account particularly unsuitable
for vindicating a theory of human dignity. To justify a theory of human dignity that can
ground normative claims as well as laws and policies, we need a conception of public
reason that is fully public in the Kantian sense as reconstructed by O’Neill. For reasons
to be relevant for all reasoners, we “cannot presuppose the contingencies of a particular
social or political formation.”73 Indeed, as O’Neill states, “there is little comfort in
appealing to the shared discourse of the like-minded when many deep problems of life
71
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reflect lack of like-mindedness.”74 This statement is acutely pertinent with regard to
bioethics, in which so many problems are deeply contentious.

O’Neill’s Account of Public Reason
O’Neill offers her own account of public reason, which is a reconstruction of
Kant’s view. O’Neill interprets Kant’s conception of public reason as setting a modal
requirement for the act of communication that reasons be exchangeable among reasoners;
she takes this to mean that reasoning must be based on principles which are intelligible to
all.75 But what kinds of principles are intelligible to all? O’Neill explains that
communication that is intelligible to all must assume no authority that could not be
accepted by an unrestricted audience. Appealing to religious, cultural or political
authority is not intelligible to all and is therefore not public.
O’Neill argues that on Kant’s view the only authority that is truly public is
reason.76 How does reason derive this authority? O’Neill argues that for Kant reason’s
authority is neither self-evident nor given—it is derived from a recursive process of
critical reflection, in which the standards of reason themselves are always subject to
criticism.77 Moving from theoretical reasoning into practical reasoning, then, O’Neill
contends that practical reasoning must be based on principles that are intelligible to all,
and can be adopted as principles of action by all.78
O’Neill argues that for principles to have universal normative force, they cannot
invoke any authority that is not shared by all. Taking O’Neill’s conception of public
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reason, then, we could argue that on Scanlon’s view, principles that cannot be reasonably
rejected by others are those principles which are public in the sense O’Neill has in mind:
principles recognizable and adoptable by all, independent of any particular religious,
political, cultural or philosophical authority. Undoubtedly, some will object that
O’Neill’s version of public reason is no more public than Rawls’s—she is merely
appealing to a comprehensive doctrine that places highest value on human reason. To
this objection I have the following response.
First, I reject the claim that the appeal to human reason is simply the appeal to one
particular value among others. I think O’Neill is at least partly right—reason might not
be the only independent authority to which we can appeal, but it is surely public in the
sense O’Neill has in mind: understandable and recognizable by all, free from particular
contingencies. Second, through the requirement that each person take the point of view
of every other person, stripped of any particular time, place, or culture, universalizable
principles can and will emerge. What I have in mind here will become clearer in
Chapters 4 and 5, where I will argue that through a proper understanding of the Kantian
agent, and what functioning as a rational valuer entails, we are directed to certain
capacities and conditions that all human beings have reason to value.

Objections to the Kantian/Deontological Approach
Michael Sandel raises some strong objections to the Kantian/Deontological
approach to justification. First, he argues that the deontological account of the human
person is profoundly incomplete: “We cannot coherently regard ourselves as the sort of
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beings the deontological ethic requires us to be.”79 The deontological self, says Sandel, is
“radically independent,” and fails to account for deeply important aspects of our human
identity. Such a truncated self, completely independent of its own aims, its particular
family or community, and its relationships, would be a person “wholly without character,
without moral depth,” and “incapable of self-knowledge in any morally serious sense.”80
Moreover, argues Sandel, the consequence of this radically independent self is actually to
undermine the notion of an agent capable of moral self-governance. Rather than being
free from contingency, says Sandel, the deontological self is mired in it—if we have no
constitutive attachments, and if the ends we seek are not relevant from a moral
standpoint, then our deliberations can only be “an exercise in arbitrariness.”81 Sandel
also argues, as many other critics have, that the Kantian view cannot generate sufficient
moral content. Without any notion of what ends are good, or what is constitutive of the
self, how does the deontological self choose? The point is put a somewhat different way
by H.T. Engelhardt, who says that, on the deontological view “universality is purchased
at the price of content.”82 These two objections are tied together, and, I will argue in
Chapters 4 and 5, are grounded in erroneously taking the Kantian agent to be radically
independent in the very sense that Sandel describes. I contend that these objections can
be satisfactorily answered through a proper understanding of the Kantian agent as a
rational valuer, who is neither ideally rational nor radically independent, but instead is
finite in capabilities, dependent upon others, and deeply social.
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The final objection that Sandel raises has to do with the issue of public
justification. The deontological view has been taken to entail strict “neutrality,” i.e. that
any reasons grounded in the good are “off the table” for public discourse. Sandel argues
that bracketing off our best understanding of the good life and the highest human ends
not only impoverishes political discourse, but also rules out some of the most important
philosophical resources for public deliberation.83 He argues further that there is no
reason in principle why we would not be able to conclude, on due reflection, that some
comprehensive views of the good are more plausible than others.84 George Sher makes a
similar point when he argues “in public as well as private life, the operative distinction is
not between legitimate and illegitimate reasons, but rather between good and bad ones.”85
I agree with Sandel and Sher that taking reasons grounded in value off the table in our
practical reasoning stunts our moral thinking. But we need not do this—with the
appropriate framework in place with which to evaluate the normative force of reasons we
can judge reasons to be better or worse depending upon to what extent they are adoptable
by others. I shall argue this point in depth in Chapters 4 and 5.
Thus, we are brought full circle back to the question of what constitutes a good
reason. Taking a broadly Scanlonian approach, I have argued that a good reason is one
that is grounded in principles not reasonably rejectable by others. The crucial question
for critics of the deontological approach will be: can we find principles not reasonably
rejectable by others by appealing to some comprehensive notion of the good? Given the
plurality of comprehensive views of the good, critics will have their work cut out for
them. Let us turn to that question now.
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The Teleological/Perfectionist Approach
Given diverse views of the good, it is both easier and more difficult to answer the
question of what kinds of reasons are not reasonably rejectable by others within a
teleological or perfectionist framework. On one hand, it is easier to find a conditional
answer—if you take x to be good, then particular reasons can be derived from x.
However, the appeal to human dignity is not meant to be conditional—it is intended to
appeal across different cultures and understandings of the good life. Where, then, do we
even begin to try to find reasons not reasonably rejectable once we are unmoored from a
particular comprehensive view of the good? Attempts to answer that question have
included, among other things, appeals to Aristotelian ethics, natural law, virtue ethics,
and empirical claims about human nature. I think the most promising approach for
achieving universal justificatory authority within a teleological approach is to appeal to a
broad account of human flourishing or well-being that is stripped away from
contingencies of culture, time and place, grounded in fundamental human capabilities
and/or goals. Three plausible versions of this approach are developed by Baruch Brody,
George Sher and Martha Nussbaum. I think a brief look at each version will illuminate
common elements that will help direct us to a satisfactory answer to what kinds of
principles might be acceptably universal.
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Brody’s Respect for Persons
On this view, what is taken to be valuable is not one particular way of living, but
the carrying out of certain human capacities. Brody outlines his view as follows:
“[Persons have] the potential to perform a wide variety of actions whose performance we
value greatly. These include the potential to make rational (and especially principled)
choices, the potential to engage in a variety of interpersonal relations, the potential to
appreciate beauty, and the potential to desire to know the truth…However, there are
conditions that are necessary for (or at least facilitate) a person’s ability to fulfill these
potentials: the persons must be alive, must maintain his or her bodily integrity, must be
free to make choices and act upon them, and so on. To show respect for persons is to
value them by refraining from eliminating these conditions and by acting to promote their
presence.”86 Notice that Brody’s view makes no claims about what, in particular, human
flourishing consists in—it leaves plenty of room for different conceptions of the good
life. Nevertheless, it is both objective and teleological.
Sher’s Perfectionism
Sher’s view also invokes human capacities, but it is more explicitly teleological
than Brody’s; Sher’s account goes a step further than Brody’s in arguing that
fundamental human capacities point to what the good life consists in. He argues that
“The key fact is that many fundamental capacities are teleological: as we shall see, many
are essentially directed at particular goals…what has inherent value is not the mere
exercise of a fundamental capacity, but rather its successful exercise as measured by the
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achievement of its defining goal.”87 In the end, “what unifies the diverse elements of a
good life is their connection to near-universal, near-unavoidable goals.”88 Sher’s own list
of goods includes moral goodness, rational activity, the development of one’s abilities,
having children and being a good parent, knowledge, and the awareness of true beauty.89
While Sher’s account does hold that there are particular objective goods necessary
for a good life, I think his list might be sufficiently broad enough to confer universal
justification. Even if, in the end, we don’t accept every item on the list, the salient point
is that Sher’s conception of the good life leaves ample space for more particular
individual or communal conceptions of human flourishing.

Nussbaum’s Capabilities Approach
Like Brody and Sher, Nussbaum points to certain human capacities to ground her
normative account. She states: “The notion on human nature in my theory is
explicitly…ethically evaluative: among the many actual features of a characteristic
human form of life, we select some that seem so normatively fundamental that a life
without any possibility at all of exercising one of them, at any level, is not a fully human
life, a life worthy of human dignity, even if the others are present.”90 Nussbaum begins
with a conception of a life of “truly human functioning” and then argues for a list of ten
capabilities as “central requirements of a life with dignity.”91 The ten Central Human
Capabilities are: life; bodily health; bodily integrity; senses, imagination and thought;
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emotions; practical reason; affiliation; other species and nature; play; control over one’s
environment.92
Nussbaum’s account is more ambitious than either Brody’s or Sher’s in the sense
that she makes claims, not only about what constitutes a life of human flourishing, but
also that the list of capabilities ought to be political entitlements. Nevertheless,
Nussbaum intends her account to be both general and broad: she argues that it is an
account of minimum core social entitlements, compatible with different societal
conceptions of the good life.93 She also argues that her approach is universal and
committed to respecting pluralism: “We can accept without profound metaphysics the
idea that human life has a characteristic shape and form, and that certain abilities,
meaning certain spaces for choice, are generally agreed to be very important to its
success.”94

Some Conclusions about the Teleological/Perfectionist Approach
From Brody’s, Sher’s and Nussbaum’s accounts certain common elements
emerge. All three views are decidedly teleological and objective, in that they make (to a
greater and lesser extent) substantive claims about what constitutes a good human life.
However, I think all three are broad enough to allow plenty of room for more particular,
subjective conceptions of the good. I think we can generalize, and say that on a
teleological/perfectionist approach, reasons are not reasonably rejectable by others when
they are derived from an account of human flourishing based on the ability to exercise
fundamental human capacities in the pursuit of near-universal human goals while
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leaving room for more particular individual or communal conceptions of the good life.
But the question remains: how do we decide what human capacities are fundamental? In
the next chapter I will suggest that we ought to look somewhere that is usually taken to
be completely at odds with teleological and perfectionist frameworks: Kantian morality.
While I do think a value-based approach might plausibly ground a theory of human
dignity for bioethics, in Chapter 4 I shall give my reasons for favoring a deontological—
specifically Kantian—approach. One of the reasons, I contend, is that the notion of the
Kantian agent, properly construed, directs us to the very fundamental human capacities
and conditions that are necessary to live well as a human being.
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2.4 THE MORAL STRANGERS OBJECTION
Before closing, I want to discuss a major objection to my contention that we can
use Scanlon’s account of justification as a starting point for justifying moral claims
across comprehensive doctrines: contrary to either deontological or teleological
approaches, there are no universal principles that cannot be reasonably rejected by others.
This objection is probably best expressed in Engelhardt’s The Foundations of Bioethics.
Engelhardt contends that the great Enlightenment project of discovering a common
morality that is independent of particular comprehensive notions of the good has failed:
“The modern philosophical hope…has been to discover a general community of
persons…through discovering a canonical, content-full morality…that should bind moral
strangers, members of different and diverse moral communities.”95 Nevertheless, such a
common morality cannot be discovered, because universality is gained at the expense of
content: “The more it gains content, the more it will appear parochial and
partisan…Universality is purchased at the price of content. Content is purchased at the
price of universality.”96
Engelhardt’s objection, then, is not to the contention that moral claims are
justifiable; his objection is about what makes a moral claim justifiable to others.
Engelhardt would argue that there are no reasons available that can justify normative
claims to moral strangers—and so to give substance to Scanlon’s notion of what may or
may not be reasonably rejected by others, we would have to smuggle a good deal of
content into the concept of “reasonable.” At that point, justification is no longer
universal.

95
96

The Foundations of Bioethics, p. 6
ibid. p. 67; 105-108

64
Justification Through Agreement?
Engelhardt argues that if we cannot establish by sound rational argument a
canonically decisive moral viewpoint, the only source of general secular moral authority
is agreement.97 How does agreement confer justification on Engelhardt’s account? Is he
not simply appealing to an underlying view of the good that gives highest priority to
permission? Engelhardt contends that his account gives no value to permission—the
appeal to permission is simply the recognition of consent as the minimal condition for
resolving issues among moral strangers with moral authority.98 In other words, the
principle of permission is no more or less than “a necessary condition for the possibility
of a major endeavor of persons: [to create] a secular moral fabric that can be justified to,
and that can bind, moral strangers.”99 Engelhardt’s principle of permission is very
appealing, and it appears to get us a fair way down the road to solving the justificatory
problems posed by moral pluralism. However, I think Engelhardt’s account raises three
substantial worries: first, the account is perhaps not as content-less as Engelhardt claims;
second, it does not confer strong enough justification for normative claims; third, given
the aspirations of dignitarians, the account is not suitable for justifying a theory of human
dignity.
First, although Engelhardt claims to give no value to the principle of permission,
it is actually doing a good deal of normative work in his account. This becomes evident
in Engelhardt’s discussion of the illegitimacy of the use of force. Engelhardt argues that,
even given the plurality of moral perspectives, there is still a generally understandable
meaning to acting with secular moral authority. To act with secular moral authority is to
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act on the basis of moral claims that are generally justifiable—on Engelhardt’s account
generally justifiable means agreed to by all parties concerned. Individuals or
communities who instead resolve disputes by force (even if that force is morally justified
by their conception of the good) lack secular moral justification.100 But notice that, for
agreement to have this justificatory force, the principle of permission must have some
independent value or normative force. Otherwise, agreement can bind moral strangers
contractually or legally, but not morally. If the principle of agreement has no value, i.e. if
Engelhardt’s account is truly content-less, then it is difficult to see why agreement should
be a more valid a way to resolve disputes than through the use of force.
Second, Engelhardt’s account is conditional on the willingness to come together
to create a secular morality—it has no normative force against those who peaceably
refuse to participate. Thus, it cannot resolve controversies between moral strangers who
do not agree to the endeavor in the first place. Engelhardt’s response, of course, would
be that this is completely acceptable, because there is no secular morality, outside of
actual agreement, that can bind moral strangers. But the fact remains that his account
gets us nowhere for resolving ethical controversies between moral strangers.
Moreover, for those who are willing to come together to create a secular morality,
I have serious doubts that actual agreement is either necessary or sufficient to confer
justification. As Sandel argues, we typically look beyond the mere fact of agreement to
assess whether an agreement is just or fair.101 Moreover, parties often withhold
agreement for reasons that are unfair or unreasonable—surely this does not entail a lack
of justifiability. On the flip side, parties can and do agree to morally repugnant things.
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The mere fact of agreement does not seem to be enough to confer even secular
justification on such arrangements.102
Finally, even if we were to accept Engelhardt’s account of justification by actual
agreement, given the aims of dignitarians, it cannot be the appropriate grounds for
justification in a theory of human dignity. In Europe (and increasingly, internationally),
the concept of human dignity is being used to ground substantive normative claims, with
the express purpose of moving beyond a global modus vivendi with regard to bioethics,
cutting across diverse comprehensive doctrines. It is being used to do precisely what
Engelhardt believes cannot be done: to ground a content-full secular bioethics. Leaving
my other worries aside, for this reason alone, justification through agreement is not a
promising means of vindicating a theory of human dignity for bioethics.
Engelhardt would likely respond that this conclusion is correct, but that it shows
the ambitions of dignitarians to be misguided. The appeal to human dignity, Engelhardt
would argue, is simply a rehashing of the failed Enlightenment hope of establishing
universal moral obligations. While I do agree that the appeal to human dignity is an
extension of the Enlightenment project, I think that, properly construed, it might offer a
means of realizing it. In Chapters 4 and 5 I shall argue for a reconstruction of the
Kantian agent that will direct us to certain capabilities and conditions that are necessary
for a flourishing human life. I contend that this reconstruction yields both robust
justification and rich content for the notion of human dignity. It also bridges the gap
between our moral obligations to one another and the deeper question of what it means to
live well as a human being.
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2.5 CONCLUSIONS
As I stated at the outset, the appeal to human dignity is gaining ever-greater
currency in European bioethics, as well as with conservative bioethicists in the United
States. Nevertheless, while the appeal to human dignity has been used to justify
numerous bioethical prohibitions, there has been remarkably little scholarship on the
concept itself within the context of bioethics. Therefore, before we can begin to examine
the very interesting question of what, if anything, the appeal to human dignity adds to
bioethics, we must have a sufficiently robust working concept of human dignity. That
concept simply does not exist in the bioethics literature.
To sustain any, much less all, of the normative claims grounded in the appeal to
human dignity, the notion of human dignity must do a great deal of philosophical work.
The concept of human dignity also has the additional task of justifying policy and law
codified under the egis of protecting human dignity. The purpose of this chapter has been
to sketch out criteria for a philosophically robust theory of human dignity that can do the
necessary work.
I have argued that in order to do the necessary philosophical work, a theory of
human dignity must be able to answer, first, who or what is entitled to dignity. Second, it
must have sufficiently developed content to tell us what respecting human dignity entails,
supported by reasons. Third, because the appeal to human dignity is being used to
vindicate not only normative claims, but also coercive law and policy, its justificatory
reasons must be sufficiently universal, rather than contingent on any particular religious,
cultural or political authority.
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In the next chapter I shall argue that none of the current theories of human dignity
in bioethics meet this criteria. Therefore, in Chapter 4 I shall broaden my examination of
the concept of human dignity to general moral theory, identifying the most plausible
resources for developing a philosophically robust theory of human dignity specific to
bioethics. Then, in Chapter 5, I shall develop my own original theory of human dignity.
Finally, I will return to the list of bioethical prohibitions to see which, if any, my theory
entails. I contend that, even if it does not entail all the prohibitions codified in Europe,
the concept of human dignity, properly construed, does add something important to
bioethical discourse.
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CHAPTER 3
CONCEPTIONS OF HUMAN DIGNITY IN BIOETHICS
INTRODUCTION
In this chapter I shall explore the various concepts of human dignity used
specifically in the context of bioethics. This undertaking is made both easier and harder
by the fact that the pool of available theories is actually fairly small. Even though the
appeal to human dignity is increasingly invoked in bioethics to support a litany of
prohibitions, this invocation has been accompanied by remarkably little work on the
notion of human dignity itself.103 In addition, a number of appeals to “human dignity” by
prominent writers in bioethics are actually not distinct appeals at all—they fit into the
traditional bioethical appeals of autonomy, consequences, justice and the virtues.104 This
leaves us with only a handful of conceptions of human dignity that actually operate as a
separate and discrete bioethical appeal, and few of those have been developed much
beyond mere rhetorical device. Therefore, in this chapter I will only discuss what I take
to be sufficiently fleshed-out concepts of human dignity from the bioethics literature.
These can be sorted into three broad categories: human dignity grounded in the sanctity
of human life (this is the conservative American bioethics approach, best represented by
Leon Kass), Kantian notions of human dignity (including work by Allen Wood and
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Samuel Kerstein), and broadly perfectionist (a recent approach defended by Charles
Foster).
Using the criteria outlined in Chapter 2, I will argue that none of the developed
theories of human dignity in the bioethical literature are philosophically adequate as they
currently stand. In Chapter 4 I will move outside of the bioethics literature to discuss the
work that has been done on the concept of human dignity in general moral theory. A
good deal of work has been done in moral theory to try to make sense of the notion of
human dignity by connecting it with such concepts as Kantian dignity, human
flourishing, respect for persons, human agency and identity. I believe that out of this
broader analysis a philosophically robust notion of human dignity can emerge and be
brought back into the context of bioethics. I contend that human dignity, properly
understood, has the potential to greatly enrich bioethical discourse.
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3.1 HUMAN DIGNITY GROUNDED IN THE SANCTITY OF HUMAN LIFE
Critical of mainstream American bioethics, conservative bioethicists often appeal
to human dignity grounded in the sanctity of human life. While the view is certainly not
monolithic, in general it contends that human beings have a distinct and elevated status to
all other animals because of our relation to God.105 I think the most thoroughly workedout version of this notion of human dignity is the view defended by Leon Kass, and so I
shall let his version stand for this category.
In Life, Liberty and the Defense of Dignity, Kass frames what he sees as the major
difficulty with contemporary American bioethics:
“Liberal principles by themselves are inadequate for dealing with the threats
of the brave new biology…they neglect other worthy goods without which
human life will not remain human…What is missing from the liberal
pantheon of goods?...The obvious candidate is human dignity…Yet if it is
to be more than an empty slogan, we need to articulate its meaning, and in
ways accessible and persuasive to our fellow citizens.”106
Kass raises a genuine problem with the predominant bioethical approach, and as I
argued in Chapter 1, I think there is some plausibility to this claim. However,
while Kass expresses the problem very nicely, in the end his conception of human
dignity fails to meet his own challenge: to articulate a substantive meaning of
human dignity in a way that is both accessible and persuasive. In this section I will
first lay out Kass’s theory of human dignity, and then I will assess it using my
criteria from Chapter 2 regarding scope, content and justification. I will argue that
Kass’s notion of human dignity falls seriously short with regard to both content and
justification.
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Kass’s Conception of Human Dignity
Kass readily concedes that using the notion of human dignity in bioethics is
fraught with difficulty, because there is little agreement about the nature and
ground of human dignity.107 We need in bioethics, says Kass, a kind of human
dignity “abundantly found and universally shared.”108 So far so good. But what
might be the source of this universally shared human dignity? Kass starts with the
Kantian notion of respect for persons: “In the Western philosophical tradition, the
most high-minded attempt to supply a teaching of universal human dignity belongs
to Kant…all persons or rational beings are deserving of respect…because of a
universally shared participation in morality.”109 Moreover, says Kass, “whatever
persists of a non-utilitarian ethic in contemporary bioethics descends from this
principled, moralistic view.”110
Nevertheless, Kass rejects the Kantian view of human dignity: “Yet this
view of human dignity is finally very inadequate, not because it is undemocratic
but because it is, in an important respect, inhuman.”111 Because Kantian
personhood is understood purely in terms of moral agency, it leaves out important
aspects of our embodied lives. The entirety of human dignity, says Kass, does not
lie in reason or autonomy—human dignity also consists of the vulnerable,
embodied, mortal human life.112 Moreover, argues Kass, the Kantian view
purchases universality at the expense of life’s particularity, “lived locally,
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corporeally, and in a unique trajectory from zygote in the womb to body in the
coffin.”113 For Kass, dignity grounded in Kantian personhood, conceived of as a
universal, independent, rational moral will, leaves out the particularity of human
life embodied in relationships, personal and cultural differences.114
How can we maintain human dignity’s universality while simultaneously
acknowledging that a complete, rich human life encompasses more than a
disembodied moral agency? Kass proposes grounding human dignity in the
sanctity of human life. But why is human dignity grounded in the sanctity of
human life, and what, exactly is meant by the sanctity of human life? Finally, what
is the basis for human life’s sanctity? Can Kass’s account do the kind of
philosophical work necessary to sustain all or any of the bioethical constraints
codified in Europe? To answer this I want to take separately each question of
scope, content and justification.

Scope
The scope of Kass’s account of human dignity is quite clear. On Kass’s
view, all human beings, regardless of actual capacities, deserve respect. In turn, the
obligation to respect the dignity of every human being cannot be annulled through
loss of faculties, moral failure, or consent. In the context of human embryonic
research, Kass argues that even human beings at the earliest stages of development
deserve respect: “Granting that human life begins at fertilization and develops via a
continuous process thereafter…[but also granting] that a blastocyst is not, in a full
113
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sense, a human being…[it] is not humanly nothing…it is at least potential
humanity…It deserves our respect not because it has rights or claims or
sentience…but because of what it is, now and prospectively.”115 Now let’s turn to
the question of what, precisely, this respect entails.

Content
On Kass’s view, to respect human dignity is to respect “everything human,” the
high aspects of humanity, such as rationality, as well as the low aspects, such as digestion
and excretion.116 What, exactly, does the requirement to respect “everything human”
actually entail? Having tied human dignity to the sanctity of human life, Kass fails to
develop his content much further. He jumps into applying his view to various bioethical
problems, and in fact he advocates even more prohibitions than have been codified in
Europe; however, it is not clear to me why his account requires that we disregard some
particular aspects of our humanity (for example, autonomy) in favor of others (biological
embodied life).
This highlights what I see as a serious problem with Kass’s argument. Kass
argues that it is because everything “high” about human life (reason, autonomy,
judgment, self-reflection) is dependent on everything “low” (mere biological functioning)
that we must respect the low as well as the high. In other words, his argument seems to
be that without the low aspects of human life the high aspects could not exist—the low
aspects are merely instrumentally valuable. But if this is his argument, then shouldn’t we
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be prepared to say that when the high aspects of human life no longer exist then there is
no longer a need to respect the low aspects (mere minimal biological function)?
If this is not his argument, then Kass needs to explain why the low aspects of
human life (the biological aspects) deserve respect in and of themselves. We can grant
Kass’s claim that, contra Kant, the goods of human life consists in more than our
capacity for rationality or acting in accordance with moral law. We might hold, for
example, that the goods of human life include not only our capacity for reason, but also
for meaningful relationships, the ability to appreciate art and knowledge, and the
capability to develop life projects.117 On this kind of view, respect for human life is in no
way limited to respect for rational, autonomous choice; however, this is a far cry from the
view that respect for human life entails respecting mere bodily functioning when there is
nothing else left. Kass fails to give an argument for why the biological aspects of human
life have more than instrumental value. Without such an argument, without providing
reasons for why and in what sense the biological aspects of human life must be respected,
Kass’s notion of human dignity does not necessarily sustain the normative claims he
thinks it does. This will become apparent when we try to use Kass’s conception of
human dignity to assess the moral permissibility of active euthanasia.
Kass claims that active euthanasia is wrong because it violates human dignity.
However, thinking through an example, we see that Kass’s conception of human dignity
doesn’t necessarily sustain this normative claim. Let us imagine the following kind of
case: a patient who has become so incapacitated that he can no longer exercise any of the
“high” aspects of humanity—he cannot reason, he cannot interact meaningfully with
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loved ones, he can no longer develop or carry out life projects—in short, he no longer has
the capacities that, on Kass’s view, give human beings dignity. Kass claims that we
nevertheless must continue to respect the patient’s mere biological functioning, but why?
Using Kass’s own account, I might instead argue the following: We must respect the
sanctity of human life because the “high” aspects of humanity—which give human
beings dignity—are dependent on the “low” aspects of human life—our biological
functioning. Therefore, once the “high” aspects of human life are permanently lost, there
is no longer sufficient reason to respect the low aspects of human life—mere biological
functioning—and active euthanasia is morally permissible.
Without explaining why respecting human dignity requires respecting the low
aspects of human life for their own sake, Kass’s view cannot sustain the claim that active
euthanasia is wrong. I think the same difficulty holds for all the normative claims made
by Kass. On the surface, his view appears to be able to sustain at least some, if not all, of
the prohibitions codified in Europe; however, without further content—without reasons
why respecting the sanctity of human life entails preserving (but, importantly, not
enhancing!) all biological human function—his account does not do the necessary
philosophical work.
Justification
Even if we were to refine the content of Kass’s view and provide reasons
for why the “low” aspects of humanity (i.e. mere biological function) are more than
instrumentally valuable, Kass’s view has serious justificatory issues. While we
might be able to refine the account so that it can sustain the normative claims Kass
makes, I don’t see how the account can justify public law and policy. Although
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Kass does appeal to unique human capacities to bolster his argument, at its heart
the view is decidedly Judeo-Christian: Kass quotes the book of Genesis: “Whoso
sheddeth man’s blood, by man shall his blood be shed; for in the image of God
made He man.”118 Kass takes this to mean that because God made man in His
image, and because of man’s divine-like status, we are obligated to respect human
life.
Surely recognizing that appealing to Genesis is persuasive only to a limited
audience, Kass argues that “the truth of the Bible’s assertion does not rest on
biblical authority: man’s more-than-animal status is in fact performatively proved
whenever human beings quit the state of nature and set up life under such a [moral]
law.”119 Curiously, he then goes on to cite unique human capacities as the reason
for our elevated status: “man has special standing because he shares in reason,
freedom, judgment and moral concern, and as a result, he lives a life freighted with
moral self-consciousness.”120 This sounds as if we are back to Kant.
In the end, though, Kass doesn’t go far down a Kantian path before
returning to God: “the sanctity of human life rests absolutely on the dignity—the
godlikeness—of human beings.”121 If this sounds circular to the reader (it does to
me), Kass makes it clear that he doesn’t see it that way: “we have…found the
ground for repudiating the opposition between the sanctity of life and human
dignity. Each rests on the other…They are mutually implicated…inseparable…
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Those who seek to pull them apart are…engaged in wanton, albeit intellectual,
violence.”122
Finally, argues Kass, while human beings are “god-like,” we are only a
mere image and therefore also different from God. We are simultaneously animallike in our embodied selves: “everything high about human life—thinking, judging,
loving, willing, acting—depends absolutely on everything low—metabolism,
digestion, respiration, circulation, excretion.”123 This, says Kass, gives us guidance
to what respecting the sanctity of human life entails: because of this dependence,
“respect for anything human requires respecting everything human, requires
respecting human being as such.”124
Man being created in God’s image is not the kind of reason that has universal
authority—it is neither accessible nor persuasive to those who do not share Kass’s view
of man and God. It does not offer appropriate justification for bioethical laws and
policies. Therefore, regardless of whether the content of Kass’s view might be
successfully honed, his justificatory argument is such that his account of human dignity
should be taken off the table.
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3.2 KANTIAN NOTIONS OF HUMAN DIGNITY
I will look more closely at the notion of Kantian dignity in Chapter 4, but here I
will limit my discussion to what has been made of this notion thus far within bioethical
discourse. Analysis of Kantian dignity in bioethics will be somewhat challenging,
however, because despite the fact that it is frequently mentioned in the literature, virtually
no one has developed a full account of Kantian dignity for bioethics. It is often suggested
in the bioethics literature that Kant’s work can provide the source of human dignity, but
with little substantive argument beyond cursory discussion of Kant’s statements about
humans having dignity “without price” and the Humanity Formulation of the Categorical
Imperative. A further problem is that there is absolutely no consistency in the application
of so-called Kantian dignity in the field—bioethicists have drawn on Kantian dignity to
support completely opposing positions on specific issues. On one side, in European
bioethics the appeal to a Kantian notion of human dignity is quite common, and the scope
is interpreted broadly. For example, the CJEU recently held that patenting research that
is the result of human embryonic stem cell research is prohibited under the European
Patent Convention Article 53 on the grounds that it constitutes the instrumentalization
and commodification of human life, contrary to human dignity.125 On the other side,
many bioethicists have been critical of such conclusions, arguing that Kantian dignity
only applies to rational, autonomous persons, and therefore cannot ground protections to
human embryos, the comatose and the like.126 At the end of the day, despite the
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persistent claim that Kantian dignity can supply common moral ground for bioethical
issues,127 there has been hardly any development of what such a notion would look like.
There are two big questions regarding Kantian dignity as the grounds for an
account of human dignity in bioethics: (1) What is the scope? If Kantian dignity is
grounded in moral agency, how can it apply to non-agents, such as embryos, young
children, the severely impaired, or the comatose? Beyond that, what has it to do with
such issues as genetic enhancement or the patenting of the human genome? (2) Can a
Kantian notion of human dignity deliver enough moral content, or does it, as critics
charge, purchase universality at the price of content? Critics are skeptical that Kantian
dignity as the grounding for bioethics can deliver on either count.
The best known account of human dignity for bioethics grounded in Kantian
dignity is Beyleveld and Brownsword’s.128 Their work has been extremely influential in
bioethics, perhaps less for their (problematic) conception of human dignity than for their
excellent delineation of the historic and current uses of human dignity: human dignity as
empowerment (as it has been used in international documents as the foundation for
human rights) and human dignity as constraint (as it is used in contemporary European
bioethics).129 They also point out, rightly, that while the appeal to human dignity is
widely used, particularly in Europe, its meaning has not been made clear. And so they
set out to construct a content-full theory of human dignity. Unfortunately, as we will see,
their theory doesn’t work at all.
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Beyleveld and Brownsword’s Account of Human Dignity
The starting point for Beyleveld and Brownsword’s account is Kant: “If we are to
elaborate a conception of human dignity that is rationally defensible and that can then be
applied to the bioethical puzzles of today and tomorrow, it is a fair bet that we can learn
some important lessons from Kant.”130 Uncontroversially, they interpret Kantian dignity
as dignity grounded in reason: “For Kant, we find dignity in the capacity of rational
beings to reason their way towards, and then abide by, the moral law.”131
To attempt to give some specific content to Kantian dignity, and to justify “the
rational necessity of the moral point of view,” Beyleveld and Brownsword turn to Alan
Gewirth’s Principle of Generic Consistency (PGC). They take Gewirth’s PGC, which is
itself derived from Kant, as “the governing principle in appeals to human dignity in
bioethics and biolaw.”132 What does this principle require? “The PGC requires agents to
act in accord with the generic rights of all agents.”133 Beyleveld and Brownsword
interpret generic rights as rights to “generic needs of agency,” in other words, the right to
those things which are prerequisites to acting at all, regardless of an action’s purpose.
The generic needs of agency would include such things as life itself, the capacity for
choice and purpose, non-interference, as well as the basic necessities of food, clothing,
shelter and health.134
This seems a rather odd notion of even “Kantian” dignity, though. As Charles
Foster puts it, “Why bring in dignity at all? [Beylevel and Brownsword’s] theory of

130

Human Dignity in Bioethics and Biolaw, p. 47
ibid, p. 53
132
ibid, p. 69
133
ibid, p. 70
134
ibid.
131

82
rights, and all the ethical results they derive from their model, can be derived directly
from the PGC. No interposing principle is needed.”135 Moreover, the move of using
Gewirth’s PGC as the governing principle for their account of Kantian dignity has
significant implications for scope and content. I want to turn to these now.

Scope
Who are what is entitled to dignity on Beyleveld and Brownsword’s account?
Beyleveld and Brownsword argue, “If dignity is to be equated with the capacity for moral
thought and action, and if it is only for this reason that humans have value, then…What
has value is the capacity for moral thought and action, and it is only those beings who
have this capacity who have dignity. From this it follows that the bearers of dignitybased human rights must be restricted to those beings with the relevant moral
capacity.”136 Thus, Beyleveld and Brownsword’s conception of human dignity cannot
ground any bioethical constraints aimed at protecting non-agents, such as embryos or the
comatose. Foster observes, “They purport to import a hard-edged notion of dignity in
order to answer the most obvious indictments leveled against Kantians—that a
philosophy based purely on rational agency cannot protect those beings who are
biologically human but who are not rational and not capable of being Gerwirthian agents.
But their definition of dignity is so tainted with agency that…it ultimately fails to provide
a defense to…the indictment.”137
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From the outset, Beyleveld and Brownsword appear to be uncomfortable with the
restricted scope of their theory: “Any moral theory that takes such a restrictive approach
needs, as a matter of urgency, to articulate its position on the standing of those who do
not qualify directly as rights-bearers [i.e. agents]…we will set out in detail our own
precautionary approach in response to just this question.”138 This precautionary approach
is Beyleveld and Brownsword’s Principle of Precautionary Reasoning (PPR), which says
the following: Since agents cannot know with sufficient certainty that marginal groups
are not agents, agents owe duties to all creatures whose agency is uncertain; agents may
never assume categorically that marginal groups are non-agents, even if that is what the
available evidence strongly indicates.139 They complicate matters even further by
arguing that we are to regard marginal groups as having moral status in proportion to
how closely they appear to approach being agents.140
So what are we to make of this? Does the PPR mitigate the limited scope of
Kantian dignity? Here is what Beyleveld and Brownsword say on the matter when they
consider the application of their theory to human embryos:
“With agency as the basis of dignity, human beings ostensibly only
acquire rights at some point after birth. However…those who do not
display the capacities of agency could be agents, and (on the assumption
that morality is categorically binding) precautionary reasoning requires
agents to recognize duties to the unborn in proportion to the degree to
which the unborn display characteristics associated with the ability to
display agency…Considerations of the possibility that the embryo is an
agent…require the embryo not only not to be destroyed but to be
nurtured.”141
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So Beylevel and Brownsword do, in the end, extend the scope of dignity to marginal
groups, what at too high a cost. The PPR appears to be irresolvably at odds with the
PGC. The requirement that we must discount evidence of agency (or lack thereof) seems
very strange for an account that is grounded in the reciprocal recognition of agency. To
me, at least, the PCG and the PPR do not hang together in any coherent way.

Content
What does respecting the dignity of agents entail on Beyleveld and Brownsword’s
account? What kinds of action violate the rights to generic needs of agency? Beyleveld
and Brownsword do not elaborate a great deal, stating that application of the PGC
requires “empirical knowledge concerning what concrete things instantiate generic
needs,” therefore, “it is not helpful to attempt to give more than a bare minimum of flesh”
to the account; what specific actions constitute violations of generic rights are to be
“assessed during judgment in applying the principle.”142
Interestingly, Beyleveld and Brownsword don’t leave it there. They complete
their account of human dignity with a discussion of how “dignity as a virtue” ought to fit
into their view. They shoe-horn dignity as virtuous conduct into their account in the
following way: “Dignified conduct may be said to reflect a dignified character, which
may be viewed as the personality to which reason requires human agents to aspire.”143
Here, they are attempting to connect dignified conduct with the requirements of reason
for agents. I myself have no idea what kind of virtues are required by reason, and I can
make no sense of Beyleveld and Brownsword’s final claim that reason requires dignified
142
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character as “formed in equipoise between fear of death and hope of God and
immortality.”144
In the end, after a great deal of theoretical discussion, Beyleveld and Brownsword
provide remarkably little content for their conception of human dignity. I myself have
little to no idea of how to apply this account of human dignity to bioethical questions.
The second part of Beyleveld and Brownsword’s book is devoted to application, but it
has much the same problem as Kass’s application of his view: while they reach some
definitive conclusions, and come up with a list of prohibitions that is similar to the list
codified in Europe (though Beyleveld and Brownsword’s and Kass’s lists are not
identical—Beyleveld and Brownsword argue that euthanasia is morally permissible), it is
not clear how they used their own account to get there.

Justification
As I discussed in Chapter 2, I think Kant offers some promising resources for
justifying a theory of human dignity for bioethics, and I will pick this up again in Chapter
4. The problems with Beyleveld and Brownsword’s account of human dignity are not
justificatory per se—I think appealing to Kantian reason, as well as the necessity of
mutual recognition of agency, can provide the kind of universality we are looking for.
The problem is, at least in Beyleveld and Brownsword’s version, the worries expressed
by critics of Kantian dignity are brought to bear—the notion of Kantian dignity cannot be
(coherently) extended to cover non-agents, nor can it (by itself) generate adequate
content.
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Final remarks
Despite their great efforts to the contrary, Beyleveld and Brownsword’s theory of
human dignity highlighted the main difficulties with using Kantian dignity as a ground
for bioethics: while it may provide sufficiently universal justification, it poses a real
challenge with regard to scope and content. However, while I will take Beyleveld and
Brownsword’s version off the table, I am not ready to take Kantian dignity off the table
yet. In Chapter 4 I will explore it in greater detail as a potential resource for developing a
theory of human dignity for bioethics.

Kerstein’s Kant-Inspired Account of Dignity
In How to Treat Persons, Samuel Kerstein sets out to develop a Kantian account
of dignity specifically for bioethical application. One of his primary aims is to yield
“prescriptions that cohere with the dictates of our reflective common sense, that is, with
our considered moral judgments, or, equivalently, intuitions.”145 Kerstein’s approach is
avowedly practical, and he explicitly avoids the kind of foundationalism found in
arguments such as Allen Wood’s or Christine Korsgaard’s interpretations of the
Humanity Formulation of the Categorical Imperative.146
Before delineating his Kant-Inspired Account of Dignity (KID), Kerstein
persuasively demonstrates the shortcomings of two rival accounts: Wood’s RespectExpression Approach and a Hybrid Account. First, Kerstein argues, the RespectExpression Approach, wherein we must act always in a way that expresses respect for the
worth of humanity in one’s own person and that of another, leads to some implausible
145
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implications. For example, according to the Respect-Expression Approach, because the
worth of humanity must be respected rather than maximized, it is never morally
acceptable to exchange the worth inherent in one person for the worth inherent in several,
even many, persons. Kerstein contends that this conclusion is contrary to the considered
moral judgments of many people.147 Modifying the Respect-Expression Approach so that
we may aggregate the moral worth of persons is not a fully satisfying solution, argues
Kerstein, because while it would permit one person to sacrifice himself to save others, it
would also permit, contrary to the intuitions of many, the sacrifice of an unwilling person
to save others.148 To attempt to solve this problem, Kerstein considers a Hybrid Account,
in which an additional requirement that we not treat a person as a mere means is added on
to the Respect-Expression Approach. However, this move does not fully solve the
problem, argues Kerstein, for we are still left with some counter-intuitive implications,
for example, that one person would not be permitted to kill two attackers to save his own
life.149
Kerstein proposes loosening up our interpretation of Kantian dignity a great deal:
“With the aim of moving forward towards a plausible account of the dignity of persons, I
propose we take a step at which Kant would surely balk, namely that of abandoning the
notion that the requirement to respect the dignity of persons is a categorical
imperative.”150 On Kerstein’s view, the principle that we ought to respect the dignity of
persons is neither the ultimate source of all moral duties, nor is it an indefeasible
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obligation.151 Kerstein’s KID can be summarized as follows: (1) The dignity of persons
is a special status that they possess by virtue of having the capacities constitutive of
personhood. (2) This status is such that a person ought not use another merely as a
means, and ought to treat another as having unconditional transcendent value. (3) This
status does not change as a result of what the other does or of the agent’s relation to him,
except (a) when it is necessary to prevent another from treating some other person as a
mere means, or (b) when there are certain special relationships. (4) The status of persons
is such that they ought to be treated as having a value to be respected rather than
maximized by bringing as many people as possible into existence.152 There is a lot to
unpack and clarify regarding Kerstein’s KID, and I do not have the space here for full
discussion of his view. I will limit my points here to responding to Kerstein’s own
application of the KID to the bioethical issues of resource allocation, markets in organs,
and medical research.

Scope
In his bioethical applications Kerstein limits his discussion to three issues:
resource allocation, markets in organs, and medical research. The reason for this might
be that, by grounding the special status of persons in “capacities constitutive of
personhood,” Kerstein cuts his account off from bioethical problems at the margins of
human life, where no such capacities are evident. Kerstein’s KID makes no headway on
the problem of scope that is manifested in other Kantian accounts of dignity.
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Content
By and large, Kerstein does end up with conclusions that sit well with my own
considered moral judgments. And, to his credit, Kerstein makes a welcome and needed
distinction in bioethics between respecting persons and respecting autonomous choice in
the context of medical research. However, it is not at all clear, to me at least, that his
KID necessarily gets us to Kerstein’s conclusions—there seems to be some significant
reliance on a lot of additional assumptions and distinctions that are not readily apparent in
Kerstein’s account on its own. For example, in his discussion of markets in kidneys,
Kerstein concludes (not unreasonably) that the sale of kidneys does not necessarily fail to
respect the dignity of persons, but that it sometimes can. The problem is, because he
doesn’t specify what is required to treat another person as having unconditional
transcendent value, it appears to often come down to what is in an agent’s mind: on one
hand, Kerstein argues, if it is both the seller and the buyer of the kidney reasonably
believe that the transplant will not result in shortening of the seller’s life or in the
diminishment of his rational capacities, then neither the seller or buyer is failing to treat
the seller as having an unconditional, transcendent value; however, Kerstein goes on to
say, there are grounds to fear that organ purchase might express disrespect for the seller’s
dignity, particularly in real-world contexts where organs are likely to be purchased from
poor populations.153
This difficulty with the content of KID is also evident in Kerstein’s discussion of
resource allocation. Kerstein asks: which allocation decisions would treat persons as
having unconditional, transcendent value? He concludes that we are permitted to favor
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both the younger over the older person, and the five persons over the one in our
allocation decisions. Kerstein contends that a particular person’s possessing
unconditional worth fails to entail that the amount of worth he possesses is of the same
magnitude as the worth possessed by other beings of unconditional worth. Therefore,
says Kerstein, not only might a person’s value diminish (with age and/or diminished
capacities), such value is also aggregative.154 While the conclusion that it is morally
permissible to direct resources to a younger person, or to save more people might square
with the intuitions of many people, I just don’t see how Kerstein gets there given his
KID. Kerstein argues that it is consistent with KID to preserve persons as best we can
(although he argues that there are some cases in which “honoring the special value of
[the] capacity of rational choice” might entail that we support a person’s effort to die),
and that persons can be preserved along two dimensions: time and numbers. Therefore,
says Kerstein, maximum preservation of personhood along the time and numbers
dimensions is consistent with KID.155 I found this line of argument to be without much
basis, and ultimately unconvincing given Kerstein’s own account of KID. To my mind, it
slid all the way out of Kantian territory into full-on consequentialism, wherein the goal is
to bring about the greatest amount of respect for the dignity of persons. In the end,
Kerstein’s view does not seem counter-intuitive, but it certainly does not seem Kantian.
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Justification
Kerstein eschews a foundational approach to justifying his normative claims in
favor of something along the lines of reflective equilibrium. He states that he has
purposely refrained from joining in Kantian foundational projects because he does not
believe their prospects for success to be very good.156 As evidence of this he cites
Christine Korsgaard’s so-called regress argument, as well as Allen Wood’s assertion that
Kantian ethics rests on a single fundamental value—the dignity or absolute worth of
rational nature.157 It makes sense that Kerstein would focus on these two attempts to
ground Kantian dignity, since his own account appeals to the unconditional value of
persons, and I agree with Kerstein that such arguments have been unsuccessful.
However, in Chapter 4 I will give my reasons for rejecting any kind of value-based
approach to Kantian morality, including Kerstein’s.
Kerstein further argues that, even if foundational arguments could be sustained,
“there is no reason to think that [such arguments] would provide the Kantian conclusion
regarding the value of humanity a stronger foundation than would one that appealed…to
the degree to which the conclusion cohered with our considered moral judgments.”158 I
agree that testing the conclusions of our moral theories against our considered moral
judgments is a sound method for evaluating whether our theories are ultimately
satisfactory, but normative claims require justification beyond our intuitions.
Furthermore, while I take no issue with Kerstein’s taking a constructive approach to
developing a Kantian view of dignity, the fact that his account is inspired by Kant is not,
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in itself, sufficient justification, even if his conclusions do cohere with our intuitions. We
need only look to the excellent work done by Habermas, O’Neill, Rawls, Scanlon,
Korsgaard, and others to see that there are strong justificatory arguments to be made
without having to take on Kant’s metaphysical baggage. I will take this up further in
Chapter 4.
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3.3 HUMAN DIGNITY AS A THEORY OF EVERYTHING
Charles Foster, in Human Dignity in Bioethics and Law, presents an uncommon
approach to human dignity for bioethics.159 Foster’s project is ambitious: to defend
human dignity as the “Theory of Everything” for bioethics.160 The common bioethical
principles, says Foster, such as beneficence, autonomy and justice, are in fact derived
from human dignity. Human dignity is and ought to be the foundational, unifying
concept. However, says Foster, using dignity properly in bioethics entails two things
which have not yet been done: giving the concept substantive meaning, and developing a
practical means of application. Foster sets out to do both.
First, Foster defines human dignity as objective human flourishing.161 What
precisely, does objective human flourishing consist in? Foster says that he does not know
the answer, but this is an empirical question: “At the basis of bioethics, the empirical and
the normative are identical.”162 In trying to find the answer to what human dignity does
consist in, Foster says that we must take into account an important aspect of human
nature: human beings are not human in a vacuum. We humans exist in our bodies, in our
relationships, and in our social and political environments. Fundamentally, says Foster,
humans are social animals—“there is no such thing as the autonomous man.”163
Therefore, concludes Foster, “any coherent exposition of dignity [as human flourishing]
will be a communitarian exposition.”164
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In applying the concept of human dignity to problems in bioethics, Foster argues
for a perfectionist approach (though he doesn’t call it perfectionist). He says that we
ought to use a version of consequentialism, where the only consequence to consider is the
net amount of dignity in a particular transaction. The action we ought to do is the action
that maximizes the amount of dignity, taking into account the dignity of all stakeholders,
including society in general. “In analyzing a proposed action or inaction, one conducts
an audit of dignity in general, rather than dignity of a particular patient.”165
After laying out his argument, Foster considers how we ought to implement
bioethics into law and policy. He envisions human dignity as grounding not only
normative claims, but law and policy as well: “bioethics needs teeth.” But, given that the
imposition of any law requires justification, what sort of justification is sufficient?
Foster, quoting Farrelly and Solum, claims that virtue is the only legitimate justification
for legislation:
“The fundamental concepts of legal philosophy should not be welfare,
efficiency, autonomy or equality; the fundamental notions of legal theory
should be virtue and excellence…the final end of law is to promote human
flourishing.”166
Using virtue as the justification for laws also ties in with law’s expressivist function, says
Foster. Law “declares the values of its society…if we says that law and ethics are really
all about the maximization of dignity, law and ethics will tend to generate full-blooded,
thriving humans.”167
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Scope
Foster’s account certainly avoids the problems with scope that we saw with
Kantian dignity. Because we are to evaluate the net amount of dignity left after each
potential transaction, taking into account the dignity of all stakeholders, including general
society, there is plenty of room to accord protections to marginal groups such as human
embryos, the profoundly disabled, the comatose, and the like. In principle, at least,
Foster’s theory of human dignity could be used to generate many of the constraints
codified in Europe that an agency-centered account simply cannot sustain: regulation of
embryonic stem cell research, prohibitions against eugenics, even prohibitions against
patenting the human genome. Unfortunately, as I shall argue, lack of definitive content
and justificatory problems appear to outweigh Foster’s advantage on the scope issue.

Content
The problems with Foster’s account become evident when we ask what,
specifically, respecting human dignity on his account entails. Foster characterizes his
account of human dignity as close to modern virtue ethics; I have characterized it as
perfectionist. Either way, Foster’s conception of human dignity seeks to maximize an
objective, comprehensive notion of what a good human life consists in. Should we be
able to answer what a good human life consists in (after all, Foster himself considers the
notion of human flourishing to be an empirical question which we have only partially
answered), Foster’s account would certainly be rich enough to explain why and in what
sense certain actions or policies are wrong—because they diminish human flourishing.
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The problem is, Foster does not give any account of what constitutes a good
human life. Without an account of this, we can come to quite divergent conclusions
about what kinds of actions are morally permissible. Is the net amount of human dignity
increased or decreased if human embryonic stem cell research is allowed? Is the net
amount of human dignity increased or decreased by the prohibition of organ sales?
Without a separate account of human flourishing, we cannot analyze the transaction. The
reason Foster does not give an account of human flourishing—what constitutes a good
human life—is that he thinks the question is an empirical, anthropological, and
communitarian one. As I will argue below, taking this view of human flourishing creates
some serious justificatory problems for Foster’s account.

Justification
The justificatory worry with Foster’s theory is different to the justificatory
problems with Kass’s—Foster’s account is not inherently theological or metaphysical.
As Foster puts it, on his view “we are not asking ‘what is man,’ but ‘what is good for
man.’”168 Nevertheless, his contention that the question of human flourishing is both
empirical and communitarian raises significant justificatory problems.
As I discussed in Chapter 2, I think a communitarian approaches to justification
are inherently weak, particularly in pluralistic societies. Foster addresses this worry, and
his first response is that there is actually great general agreement across cultures on what
promotes human flourishing. To this, however, I cannot agree, particularly in the context
of bioethics, where there remains contentious disagreement over specific issues among
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different religious, cultural, and political communities. Foster argues further that even if
the prerequisites to human flourishing are culturally determined, this is not a major
problem for his view: “It would simply mean that, in devising ethical and legal strategies
based on flourishing, one would have to be culturally sensitive…it would mean that the
empirical basis for one’s ethical or legal action or inaction might vary between groups.
Nobody ever pretended that pluralism was easy.”169 Now we are back to moral
relativism. A relativistic view of human dignity can offer no philosophical resources to
justify normative claims (much less laws and policies) in pluralistic societies.
Furthermore, given the ambitions for the concept of human dignity as a foundational
concept in bioethics, a philosophically acceptable justification needs to be more
universal, not more communitarian.

Final remarks
I think problems with a value-based view are not necessarily irresolvable. One
possible move, which could potentially solve both the content and justification problems,
would be to give some sort of minimal account of human flourishing, along the lines of
or Brody’s respect for persons, or Sher’s perfectionist view, or Nussbaum’s capabilities
approach. This kind of account would not be determined by empirical knowledge or
community standards, yet it would leave room for a plurality of comprehensive views of
the good life. But what would determine this sort of minimal account of human
flourishing? In Chapters 4 and 5 I shall argue that our best resource comes from an
unlikely place: the notion of the Kantian agent, properly understood.
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3.4 CONCLUSIONS: MORE WORK TO BE DONE
This chapter is relatively short because there have been few attempts to fully
elaborate a theory of human dignity for bioethics. While the bioethics literature contains
abundant references to human dignity, they are typically nebulous conceptions. Those
few that have been developed sufficiently enough for philosophical discussion fall into
three categories: sanctity of human life, Kantian, and broadly teleological/perfectionist. I
have argued that none of the conceptions that have been worked out in the context of
bioethics do the philosophical work of grounding, not only normative claims, but also
bioethical law and policy.
However, I have also argued that some Kantian and teleological/perfectionist
conceptions of human dignity show at least initial promise for bioethics, and that will be
the starting point for Chapter 4. A good deal of work has been done on both Kantian
dignity and the notion of human flourishing outside of the context of bioethics, and this
work will be very useful to consider in my own endeavor. Out of this broader analysis I
believe common themes will emerge that will be useful for developing a theory of human
dignity that can be applied fruitfully to bioethical discourse. Over the course of the next
two chapters I shall argue that, whether we end up with a view of human dignity that
looks more Kantian, or one that looks more teleological or perfectionist, the best resource
for developing an account of human dignity for bioethics is the Kantian agent, properly
understood as the rational valuer.
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CHAPTER 4
WIDENING THE NET: PHILOSOPHICAL RESOURCES
FOR A THEORY OF HUMAN DIGNITY
SUMMARY OF CHAPTERS 1-3
In this chapter I will be pulling together a lot of pieces of my argument, so I think
it would be useful to start with a brief summary of what I have argued thus far. First, in
Chapter 1 I contended that the moral concerns captured by the appeal to human dignity
are not reducible to the traditional bioethical appeals to autonomy, beneficence and
justice. In Chapter 2 I began the inquiry of what a philosophically defensible conception
of human dignity would look like. I started by taking a broadly Scanlonian view of moral
claims—that moral claims are, at their core, claims about the strength of reasons. On this
view, normative claims are justified to the extent that they provide good reasons for or
against a particular action. I then explored various approaches to the problem of
justifiability (or “good” reasons). I concluded that, to sustain normative claims—i.e. to
provide good reasons for or against a particular action—a conception of human dignity
should do the following: (1) tell us who or what is entitled to dignity, (2) tell us what
human dignity entails and why, and (3) provide reasons that are sufficiently universal to
justify these normative claims.
I spent a good deal of time in Chapter 2 discussing the third requirement—what I
have called the justificatory requirement. The reason for this is that justification is
crucial for any theory of human dignity to move past rhetorical appeal and do the hard
philosophical work in bioethics. Over the past decade, ambitions for the appeal to human
dignity in the context of bioethics have become great indeed. Many have high hopes that
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the notion of human dignity can provide a universally acceptable foundation for
bioethics—a foundation that can ground both normative claims and bioethical policy and
law. This puts a good deal of pressure on the justificatory force of human dignity.
In Chapter 3 I argued that none of the conceptions of human dignity developed for
application in bioethics do the philosophical work necessary to sustain normative claims,
much less policy and law. However, I identified some common themes and broader
philosophical resources for constructing a notion of human dignity that is both
philosophically robust and plausible for application in bioethics. With that in mind, in
this chapter I will begin the process of using resources from moral theory to construct my
own conception of human dignity.

CHAPTER 4 OVERVIEW
In this chapter I will make the case that our starting point for developing a
sustainable view of human dignity should be Kant. There is nothing novel in taking a
Kantian approach to human dignity—Kant has been invoked time and again by scholars
attempting to give a secular account of human dignity. As I shall argue below, however,
these attempts have come up short. Nevertheless, I do not advocate throwing out the
Kantian view of human dignity. Instead, I shall argue that the difficulties inherent thus
far in the Kantian view of human dignity stem from either too strict an interpretation of
Kant, or an interpretation that is so far from Kant as to be unsustainable. I will argue for
an interpretation that takes the core ideas from Kantian morality and builds on those to
develop a plausible view of human dignity.
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The chapter will proceed as follows: I will lay out my reasons for favoring a
Kantian approach to human dignity in Section I. In Section II I will examine what has
been made of the notion of “Kantian dignity.” In particular, I will reject two divergent
interpretations of Kantian dignity that have gained traction in the recent literature. In
Section III I will argue that Kantian morality is best understood as a broad justificatory
requirement for normative claims. However, on this interpretation, Kantian morality runs
into the notorious difficulty of yielding sufficient content. Nevertheless, I shall argue that
core Kantian ideas, properly construed, can actually help us develop quite a rich content.
In Section IV I will make Thomas Hill’s move that we ought to take into account a fuller
picture of persons—understanding the Kantian agent as a rational valuer—but I will take
it in a somewhat different direction than Hill does. I will argue that attempts to strip the
Kantian person of contingent particularity have focused unduly on rationality, at the
expense of what it means to be a valuer. Once we understand the Kantian obligation to
respect persons as the obligation to respect rational valuers (rather than mere rational
agents), we can ask the crucial question: what is implicit in being a rational valuer? I
contend that there are certain fundamental capacities and conditions that are necessary for
functioning as a rational valuer. In Chapter 5 I will elaborate what I take those capacities
and conditions to be; to respect human dignity, then, is to respect those capacities and
conditions.
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4.1 WHY START WITH KANT?
A Value-based Approach to Human Dignity?
In widening our net for gathering philosophical resources for developing a
conception of human dignity for bioethics, obvious candidates include accounts that I
would group together loosely under the heading of value-based. I suggested in Chapter 2
that such an approach could plausibly provide reasons that are sufficiently universal to
ground an account of human dignity. There are many different versions of this kind of
approach, but three which seem particularly promising for my purposes are Baruch
Brody’s notion of respect for persons, George Sher’s version of perfectionism, and
Martha Nussbaum’s capabilities approach. I outlined the three approaches back in
Chapter 2, but will briefly review them here.

Brody’s Respect for Persons
On Brody’s respect for persons, what is taken to be valuable is not one particular
way of living, but the carrying out of certain human capacities: “[Persons have] the
potential to perform a wide variety of actions whose performance we value greatly.
These include the potential to make rational (and especially principled) choices, the
potential to engage in a variety of interpersonal relations, the potential to appreciate
beauty, and the potential to desire to know the truth…However, there are conditions that
are necessary for (or at least facilitate) a person’s ability to fulfill these potentials: the
persons must be alive, must maintain his or her bodily integrity, must be free to make
choices and act upon them, and so on. To show respect for persons is to value them by
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refraining from eliminating these conditions and by acting to promote their presence.”170
While Brody’s notion of respect for persons is presented as a value-based account, he
does not elaborate it, and I contend in the next chapter that it might be better understood
as a (broadly) Kantian account. Brody’s notion of respect for persons is intended
specifically for application in bioethics; however, the predominant American bioethical
framework leaves out this appeal altogether. I think the notion of human dignity,
properly construed, can serve a similar function as Brody’s respect for persons, and in my
final chapter I will argue that our paradigm ought to be revised to include this appeal.

Sher’s Perfectionism
Sher’s view also invokes human capacities, but it is more explicitly teleological
than Brody’s; Sher holds that fundamental human capacities point to what the good life
consists in. He argues that “The key fact is that many fundamental capacities are
teleological: as we shall see, many are essentially directed at particular goals…what has
inherent value is not the mere exercise of a fundamental capacity, but rather its successful
exercise as measured by the achievement of its defining goal.”171 In the end, “what
unifies the diverse elements of a good life is their connection to near-universal, nearunavoidable goals.”172 Sher’s list of goods includes moral goodness, rational activity, the
development of one’s abilities, having children and being a good parent, knowledge, and
the awareness of true beauty.173
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Nussbaum’s Capabilities Approach
Like Brody and Sher, Nussbaum points to certain human capacities to ground her
normative account. She states: “The notion of human nature in my theory is
explicitly…ethically evaluative: among the many actual features of a characteristic
human form of life, we select some that seem so normatively fundamental that a life
without any possibility at all of exercising one of them, at any level, is not a fully human
life, a life worthy of human dignity...”174 Nussbaum begins with a conception of a life of
“truly human functioning” and then argues for a list of ten capabilities as “central
requirements of a life with dignity.”175 The ten Central Human Capabilities are: life;
bodily health; bodily integrity; senses, imagination and thought; emotions; practical
reason; affiliation; other species and nature; play; and control over one’s environment.176
I have categorized Nussbaum’s account as a value-based account, but I should make clear
that it is a mixed approach, with strong philosophical roots in Kant as well as Aristotle
and the Stoics.177 Nussbaum considers the notion of human dignity as central in her
account: “The capabilities list is the outgrowth of a process of critical normative
argument, centrally involving the notion of human dignity.”178 The idea of human
dignity, says Nussbaum, is neither self-evident nor monolithic, but it does have great
cross-cultural resonance: “The core idea is that of the human being as a dignified and free
being who shapes his or her own life in cooperation and reciprocity with others, rather
than being passively shaped or pushed around by the world…A life that is really human

174

Frontiers of Justice, p. 181
ibid, p. 74-75
176
ibid, p. 76-77
177
see Creating Capabilities, chapters 2 and 7
178
Creating Capabilities, p. 108
175

105
is one that is shaped throughout by these human powers of practical reason and
sociability.”179

The Initial Promise of a Minimal Account of Human Flourishing
There is much to say in favor of taking a value-based approach to human dignity.
While I think the high justificatory bar poses significant worries for value-based
accounts, all three views I outlined plausibly meet the justificatory requirement I take as
necessary for a successful theory of human dignity: in arguing for what kinds of things
are valuable for a human life, all offer reasons that are universal in the sense of being free
from contingency of time, place and culture. The reasons are also independent of
metaphysical or religious doctrines. To what extent the reasons are grounded in
particular comprehensive views of the good is open for argument—all three accounts are
careful to abstract away from particularities to arrive at a core set of goods that are
valuable because they are fundamental for a fully human life, which might be realized in
a number of particular conceptions of a good or flourishing human life. All three views
certainly have rich resources for developing content for bioethical application. So why
not start and end with some kind of value-based approach to human dignity? I have three
reasons, outlined below: (1) I believe a Kantian approach provides a better fit with the
appeal to human dignity in contemporary bioethics; (2) Kantian morality has built-in
justificatory resources; (3) Perhaps most important, in developing a minimal account of
human flourishing we must have some means for determining what a minimally
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flourishing human life looks like. I shall argue that, surprisingly, the best resource for
determining this is the notion of Kantian agency, properly understood.

Reasonable Fit: the Deontological Character of the Appeal to Human Dignity
In developing a conception of human dignity for bioethics, we need to examine
the most plausible philosophical resources in light of how the appeal is being used in
contemporary bioethics. In light of our analysis of the constraints thus far, I think we can
articulate the kinds of moral concerns the appeal to human dignity reflects. A plausible
account of human dignity in moral theory should be able to make sense of these concerns,
whether or not it sustains each and every constraint. To borrow the term from Allen
Buchanan, a plausible philosophical view of human dignity should have “reasonable fit”:
the theory should account for the central aspects of the appeal in contemporary
bioethics.180
So what are the central aspects of the appeal to human dignity in bioethics?
While there is no single cohesive theory of human dignity, we can look to how the appeal
has been used in international documents, as well as in the literature, to get at least some
sense of the kinds of moral concerns it encapsulates. My comments here are meant to be
more suggestive than argumentative, but I think we can plausibly claim the following.
First, in the contemporary bioethics human dignity has a distinctly deontological
character. Like Brody’s respect for persons, the appeal to human dignity reflects
concerns that go beyond the traditional bioethical matters of autonomy and
180
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beneficence/non-maleficence—the appeal to human dignity is not reducible to these two
traditional bioethical appeals. Consequences are not dispositive, nor is the obligation to
respect human dignity (whatever that entails) discharged by consent. Second, the appeal
to human dignity is not meant to articulate worries about justice. While some new
biotechnologies certainly do raise issues about just resource distribution, these are distinct
from the concerns being raised by the appeal to human dignity. Finally, while there is
some overlap between the core of virtue ethics and the notion of human dignity, the
appeal to human dignity in bioethics is clearly distinct from the appeal to virtue ethics.181
All of this is reflected in the deontological structure of the constraints grounded in the
appeal to human dignity.
I think the deontological structure captures something important in our moral
thinking that is not (easily) captured by value theory alone—it moves us from the idea of
the inherent worth of every person to the obligation to respect every person. Nussbaum
draws out this connection in her discussion of the philosophical influences on the
Capabilities Approach. While she calls her approach “neo-Aristotelian,” she denies that
it is teleological or perfectionist, and she notes that it has strong Kantian roots as well:
from Aristotle comes what material conditions are necessary for a fully flourishing life,
from the Stoics the idea of the equal worth of every human being, and from Kant the
obligation to respect each person as an end.182
Not only do contemporary bioethical constraints look deontological, they look
Kantian. Kant is widely viewed as having given the most important and influential
secular account of the nature and justification for the obligation to respect persons. Many
181
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have turned to Kant to find grounds for the appeal to human dignity, and European
codification of the bioethical constraints is replete with language taken straight from
Kant. The constraints are concerned with very particular kinds of moral duties, and refer
explicitly to the obligation to respect persons and humanity by forbidding actions that
would “instrumentalize” human beings. This looks very much like some notion of
Kantian respect for persons.
Finally, teleological and perfectionist views of human dignity pose difficulties for
application to human life at the margins. It is not easy to connect the idea of human
flourishing to contemporary bioethical problems such as embryonic stem cell research,
sex-selection, or eugenics. A prime example of this difficulty is Nussbaum’s Capabilities
Approach. Nussbaum’s is a full-on account of political entitlements, and she makes
explicit the fact that her account has little to say about human life at the margins: “At one
extreme, we may judge that the absence of a capability for a central function is so acute
that the person is not really a human being at all, or any longer…but I am less interested
in that boundary (important though it is for medical ethics) than in a higher threshold, the
level at which a person’s capability becomes…worthy of a human being.”183

Kantian Morality as a Justificatory Resource
In addition to the decidedly Kantian flavor of the European bioethical constraints,
there are important reasons tied to justification why I favor turning to Kantian
deontology. First, I think Kantian morality provides justificatory resources for a
philosophically defensible theory of human dignity. As I have stated previously, one of
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the central aims of dignitarians is that the appeal to human dignity provide universal
justification for normative bioethical claims as well as law and policy. I will argue that
Kantian deontology, understood as a framework for moral reasoning, sets the parameters
for what kinds of reasons might provide sufficiently universal justification. On Kant’s
view, maxims (principles for action) are either heteronomous or autonomous. The
difference is not that one is based on rational reflection and the other isn’t, but rather the
difference is what kinds of reasons are offered: heteronomous principles sometimes offer
insufficient reasons for action, because they appeal to some contingent authority, whereas
autonomous principles are capable of being principles for all, without the contingent,
subjective conditions that distinguish one rational being from another.184 Understood this
way, then, we will not need to delineate, as Nussbaum does, a separate sphere of purely
political reasons.185 So long as the reasons in support of our normative claims are
sufficiently universal, we do not necessarily need to take value off the table. Kantian
deontology, rather one of its alternatives, such as David Ross’s account of prima facie
duties,186 is also a better fit with my own broader epistemological views. Ross is a moral
realist in a different sense than I am. Whereas Ross takes value-judgments to be
dependent upon the existence of objective moral properties in the world, my approach to
value-judgments is more Scanlonian—I take moral judgments to be true to the extent that
they are supported by good reasons. On Ross’s view we are attempting to intuit moral
truths in the world; on my view we are attempting to make justifiable moral arguments.
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What Should a Minimal Account of Human Flourishing Look Like? Using Kant to
Develop Content by Asking a Different Question
Perhaps the strongest criticism of Kantian morality is that it achieves universality
by sacrificing content—the more content we wring from it, the less universally justifiable
that content becomes. I will argue against the tide that Kant is actually a valuable
resource for developing content, although not in the ways that have been previously
attempted. Current scholarship on the notion of Kantian dignity has taken two divergent
approaches to constructing content: one approach takes content directly from the Kantian
obligation to respect the rational agent, where the rational agent is understood to be as
thin and abstract as possible. The other approach develops content out of the notion of
Kantian dignity as a value that actually grounds the Kantian obligation to respect persons.
I will argue that neither approach has been successful. Nevertheless, this does not mean
that we are finished with Kant. I will argue that, properly construed, the Kantian
obligation to respect persons actually entails quite a rich content—the key is that we must
give weight to both parts of Kant’s idea of agency. In other words, persons are agents
because they are rational and because they value things.187 Thus, by exploring the idea of
persons as “rational valuers,”188 we can in fact make some content-full claims about what
respecting human dignity entails.
The notion of the rational valuer is also useful in directing us to the kinds of
things that are necessary for a flourishing human life. Brody, Sher and Nussbaum are
asking “what should be universally valued?”189 I propose that the question we ought to
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ask is “what is implicit in being a rational valuer?”190 I believe we can show that many
of the claims regarding what ought to be universally valued are in fact built up out of the
notion of what is implicit in being a rational valuer. I will argue in the next chapter that
there are certain fundamental capacities and conditions necessary for a person to function
as a rational valuer, and these are precisely the kinds of capacities and conditions that can
be universally defended. I contend that respecting human dignity, then, is respecting
these capacities and conditions. But first, for the remainder of this chapter I want to show
why two prominent (though divergent) approaches to developing Kantian dignity have
not worked, and propose a third way of understanding Kantian dignity.
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4.2 MAKING SENSE OF KANTIAN DIGNITY
I want to examine more closely Kantian morality as a resource for developing a
concept of human dignity useful for application in bioethics. Invocations of “Kantian
dignity” often conflate at least three distinct concepts: the contemporary paradigm of
dignity,191 Kant’s conception of dignity, and Kant’s own grounds for the Categorical
Imperative. In the course of critically analyzing what has been made of the notion of
Kantian dignity in the recent literature, I will attempt to separate these aspects of Kantian
morality. I should again stress that I am not a Kant scholar—I will not be arguing that
one particular reconstruction of Kant is more accurate than another. Rather, I will
endeavor to find an interpretation of Kantian morality that is promising for constructing a
useful conception of human dignity while remaining consistent with what I take to be the
core aspects of Kantian morality.
We can divide work on Kantian morality into two broad categories: (1) endeavors
to develop principles for action directly from Kant’s Categorical Imperative, and (2)
attempts to derive and ground Kantian morality in dignity as a value. Both approaches
strive to develop principles without bringing in any non-Kantian content. In this section I
will argue that neither approach has been successful—the first way appears to be able to
yield applicable principles for action only by smuggling in outside content, and the
second way is simply incompatible with what I take to be the core of Kantian ethics. I
will argue that, as a resource for grounding a theory of human dignity, Kantian dignity is
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best understood as a formal justificatory requirement constraining what kinds of reasons
can ground normative claims.

Using Standard Interpretations of Kantian Morality to Ground Human Dignity
There have been many attempts in ethics to develop specific principles for action
directly from Kant’s Categorical Imperative; among the best-known accounts of this sort
include Rawls, Donagan, O’Neill, Korsgaard and Habermas. Full discussion of these
efforts is well beyond the scope of this project—there have been ample treatments of
these accounts in the literature, including thorough discussions of their strengths and
weaknesses, and I don’t have the space to rehash the arguments here. Generally
speaking, these endeavors have shown the difficulties inherent in using Kantian moral
theory to develop specific moral duties. Philosophers such as O’Neill and Habermas
have maintained consistency with Kant, but the resulting moral theory is very broad and
by and large formal. When the move has been made to try to specify a richer content—
e.g. Donagan and Rawls—the difficulties have seemed apparently intractable: the more
content that has been specified, the less universal the justification is seen to be. This is
perhaps seen most clearly in Rawls’s theory of justice, which he revised substantially in
light of the charge that he smuggled a good deal of non-neutral content into the notion of
“reasonable.”
I do want to discuss in greater detail some recent work undertaken to use Kant as
a resource for clarifying and specifying the notion of human dignity. These fresh
endeavors reflect contemporary hopes for human dignity as providing suitable grounds
for universal normative claims (most notably in the context of universal human rights).
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Nevertheless, despite the recent surge of interest in the notion of Kantian dignity, these
new efforts to draw specific principles from it have encountered the same kinds of
problems as previous attempts.
James Griffin works on the notion of human dignity in the context of using it as
the foundational justification for universal human rights. It has been stipulated in
numerous international documents that human rights derive from human dignity, but
there has been no common understanding of the grounding or meaning of human dignity
itself. Griffin argues that only by giving determinate form to the nebulous concept of
human dignity can we determine what our human rights ought to be. Therefore, Griffin
sets out to find “the best understanding of the dignity of the human person.”192
Griffin understands the notion of human dignity to be tied to the notion of
personhood, which Griffin takes to be particular conception of agency, “normative
agency,” or the kind of agency involved in choosing and living a worthwhile life.193
Normative agency, says Griffin, requires three things: (1) autonomy—one must choose
one’s path through life; (2) minimum provision—one must have the minimum resources
to be able to act on one’s choices; and (3) liberty—others must not forcibly stop one from
pursuing what one sees as a worthwhile life.194 To personhood (i.e. normative agency)
Griffin adds a second ground for human dignity: “practicalities,” or empirical features of
human nature and human societies.195
Griffin’s account is straightforwardly Kantian in that he attempts to derive its
content independent of any particular value: “Grounding human rights in personhood
192
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imposes an obvious constraint on their content: they are rights not to anything that
promotes human good or flourishing, but merely to what is needed for human status.”196
As James Nickel and Allen Buchanan have pointed out, though, Griffin’s account draws
on a very thin view of the person, and as a consequence, on his account we must
shoehorn every human right into the notion of protecting normative agency—but there
are surely many rights violations that do not go so far as to undermine our status as
persons. If we try to allow for a “richer” view of normative agency, we are then left with
substantial indeterminacy: says Buchanan, “How much scope for the exercise of
normative agency is enough, and how effectively must an individual be able not only to
form but to also to pursue her conception of a worthwhile life? So far as I can tell,
Griffin provides no satisfactory answer to these questions.”197 A richer view of
normative agency would also open Griffin to the charge of “parochialism,” i.e. that such
a view of normative agency is particular to liberal, western societies and therefore lacks
universality.198
We can see a similar dilemma in another recent attempt to develop a theory of
dignity (again in the context of human rights) without appealing to substantive values. In
Human Dignity, George Kateb embarks on a secular defense of human dignity by
conceiving of dignity as an existential value that pertains to our identity as human beings.
While Kateb’s conception of human dignity is not Kantian per se, it is deontological in
that it attempts to derive moral obligations independent of any good or ends. On Kateb’s
view, “at the core of the defense of human rights is the will to protect individuals,” and
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the existential view of human dignity protects the “inviolability of the person,” such that
it “cannot countenance a calculation and balancing of good ends.”199
While Kateb’s view appears to be similar to Buchanan’s account of recognition of
equal status, Kateb distinguishes the existential view in the following way: denying
individuals their human rights does deny them equal moral consideration; however, the
existential component, inherent in Kateb’s concept of human dignity, goes further and
captures the human diminishment suffered by the denial of equal moral consideration.
What is at stake is not merely that an individual has suffered, or has been treated unfairly
or unequally; what is at stake is that the individual’s identity as a human being has been
diminished. When the individual is treated as if he were less than human, this is a
violation of human dignity.200
I think Kateb is really on to something with his view of human dignity, and he
does an excellent job of capturing precisely the kinds of moral concerns at stake when we
speak of human dignity. When we call an act “an offense against humanity,” we have in
mind something more than simply a rights violation, or a harm, or even an injustice—
what we are trying to articulate is that the greatest wrong in that kind of act is that it treats
people as if they are less than human. While Kateb doesn’t ground his view in Kantian
dignity, it certainly does have a Kantian flavor, as well as the kind of universality we are
aiming for. However, Kateb’s view appears to suffer from the same kind of
indeterminacy as Griffin’s conception of normative agency. Without the resources to fill
out the content, how are we to determine precisely what kinds of acts undermine an
individual’s identity as a human being? And if the wrong is tied so closely to identity,
199
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must we, on Kateb’s view, make empirical claims about human psychology to determine
at what point our very identity might be at stake?
In conclusion, we can see, not only from the well-known accounts of Kantian
ethics, but also from recent work on Kantian dignity, that developing a theory of human
dignity solely and directly from Kantian resources is quite difficult. While it does appear
to yield some universal moral obligations, it is difficult to fill out what those obligations
are without appealing to further (non-Kantian) content. Thus, in the next section I want
to explore some recent attempts to address this difficulty by grounding Kantian dignity
directly in value.

Kantian Dignity as a Value that Grounds the Obligation to Respect Persons?
Some recent scholars have interpreted Kantian dignity as a value that directly
grounds the obligation to respect persons.201 Oliver Sensen sums up this movement to
ground the obligation to respect persons in the value of dignity: “Human dignity is often
assumed to be an inherent value all human beings possess; as such it is thought to be a
value that grounds the requirement to respect other human beings…For a philosophical
account and justification of this idea, scholars often turn to Kant.”202 I do not have the
space here to fully reconstruct all of the arguments in this vein. Instead, I want to outline
some common points of convergence, so that I can then discuss this kind of reading of
Kant more broadly.
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The Line of Argument: Three Key Points
First, and most crucially, this line of argument turns upside down the widely
accepted view that Kantian morality holds the right as prior to the good. For example,
Paul Guyer states, “The traditional reading of Kant, according to which his argument
begins by simply assuming the necessity of a pure practical law and introduces any ends
or objects of action only…insofar as they are compatible with [it], is contrasted with my
approach, according to which…moral reasoning must begin with the recognition of a
morally necessary end…which is the fundamental value of freedom itself.”203 Along
similar lines, Michael Rosen claims that Kantian morality is rooted in value: “The basic
starting point of Kant’s vision of morality is that we carry within ourselves something of
“unconditional, incomparable” value—“personhood” or the “dignity of humanity.”204
David Cummiskey’s account also contends that value is at the root of Kantian morality:
“[T]he categorical imperative presupposes that there is something (namely, rational
nature as such) that is unconditionally good and thus an end-in-itself. So the categorical
imperative itself presupposes a conception of the good.”205 Later, he writes, “[R]ational
nature has a special kind of value, and thus it presents an absolute limiting condition on
justified action.”206 So the first and most essential claim on this kind of reading of Kant
is that Kantian morality is grounded in value—(although the views differ on whether at
bottom that value is freedom, the dignity of humanity, or rational nature).
The arguments also converge on a second important point: all rely heavily on the
humanity formulation of the Categorical Imperative and the discussion leading up to it in
203
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the Groundwork to the Metaphysics of Morals. One of the most influential accounts of
the formula of humanity, particularly for the view that some sort of value underlies
Kantian morality, is Christine Korsgaard’s regress argument (both the original and
modified versions). In a nutshell, the regress argument is as follows207:
1. Every action, including moral action, needs an end
2. The end of moral action cannot be subjective and contingent
3. The end of moral action must be necessary (an end-in-itself)
4. Human beings confer value and are therefore the source of value
5. Reason seeks the unconditioned; in searching for unconditional value there is an
infinite regress
6. The regress only ends in recognizing that human beings can confer value only if they
themselves have unconditional value (are ends-in-themselves)
7. In recognizing the unconditional value of ourselves we must also recognize it in others

Views seeking to ground the obligation to respect persons in value take Korsgaard’s
argument to show that (contra the traditional reading) Kant held that an unconditionally
valuable end is in fact prior to moral obligation.
Third, and importantly, the line of argument ascribes a contemporary use of
human dignity to Kant. For example, Rosen, who takes dignity to have a central place in
Kantian morality, describes Kantian dignity as unconditional, intrinsically valuable, and
deeply egalitarian.208 Like the contemporary usage of human dignity, Rosen sees it as the
foundation of our moral obligations—dignity is what makes human beings worthy of
207
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respect.209 Rosen’s conception of “Kantian dignity” is certainly evocative of the
contemporary language found in numerous European and international instruments
regarding human rights and bioethics.210 While dignity does not play quite the same
foundational role in Cummiskey’s account, he too presumes a contemporary conception
of Kantian dignity: “Since the moral demand to respect other persons is based on the
equal moral status of all persons, Kant’s argument presupposes the equal value, or
dignity, of all persons…The equal value of all rational beings provides a clear basis for a
requirement to maximally promote the flourishing of rational agency.”211 Again, this
conception of dignity is right in line with the contemporary paradigm of dignity as the
inherent worth of human beings that grounds our moral obligations.

Sensen’s Arguments Against Kantian Dignity as Foundational
I stated at the outset, my project is one of construction rather than scholarship, and
it is not my purpose here to give a detailed refutation of any of the specific arguments
attempting to ground Kantian morality in the value of dignity, freedom or rationality. I
merely want to show that this line of argument is actually not very useful for developing
a Kantian view of human dignity—it gains too little at too high a price. I do want to
discuss Sensen’s persuasive refutation of this line of argument in Kant on Human
Dignity, as it will help me to articulate my own worries about this reading of Kant.
First, Sensen argues, the contemporary paradigm of dignity, wherein dignity is
seen as an inherent value of human beings that is the foundation of the moral obligation
209
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to respect persons, is not Kant’s. Sensen demonstrates that Kant uses a Stoic conception
of “dignity,” such that Kantian dignity does not express a metaphysical value, but a
relation in which one thing is elevated above another.212 Not only that, argues Sensen,
but dignity is in no way central to Kant’s moral theory. I shall not reproduce Sensen’s
detailed, textually based arguments here, but I do want to emphasize one part in
particular. Sensen points out that in the Groundwork, which is the text used most often to
support the value-reading of Kant, Kant uses the term dignity neither in connection with
the formula of humanity, nor in his justification of the Categorical Imperative.213
More importantly, Sensen argues that even if we do ascribe some kind of value to
“dignity” consistent with Kantian ethics—for example viewing dignity as prescriptive, or
what a rational being ought to value—it cannot be the ground of the obligation to respect
persons. Sensen shows that Kant’s view is incompatible with the idea that any value can
ground moral obligation: for Kant “there is not any prior or independent value that could
ground moral requirements, as any such grounding would take away the necessary and
universal nature of morality.”214 Sensen argues against Korsgaard’s regress argument
(and the conclusion taken from it that Kantian morality is grounded in value). He writes,
“In the Groundwork passage (4:425-9) Kant does not explicitly say that every action
needs an end, and that therefore a morally good action needs a special moral end that
underlies the Categorical Imperative.”215 Moreover, “ends are said to follow from the
Categorical Imperative, and are not said to be the ground of it: ‘the concept of duty will
lead to ends and will have to establish maxims with respect to ends we ought to set
212

see Sensen, chapters 1 and 4
Kant on Human Dignity, p. 180-81
214
ibid, p. 96
215
ibid, p. 58
213

122
ourselves, grounding them in accordance with moral principles.’ (Doctrine of Virtue
6:382).”216
Sensen argues for the traditional reading of Kant, wherein the universal and
humanity formulations of Kant’s Categorical Imperative follow from a direct command
of reason, which for Kant is the only source of internal and universal authority. Sensen
shows that Kant clearly states the justification for the requirement to respect others in the
Groundwork (4:437) and the Critique of Practical Reason (5:71-89): “The main
formulation of the Categorical Imperative requires that one can universalize one’s
maxim. This means that one should not act on maxims that could not also be adopted by
others or spring from the will of others…One would treat others as mere means if one
acted on a maxim that could not be adopted by them…If others could not adopt a maxim,
it could not be a universal law.”217 In the end, argues Sensen, the view that actions done
for the sake of the Categorical Imperative need an underlying end is quite at odds with
the rest of Kant’s works.218
I find Sensen’s arguments to be careful, textual and highly persuasive. I think the
view that Kantian morality is grounded in value simply does not square with the whole of
Kant’s work. More to the point for my own purposes, even if it is supportable, this
controversial view gains too little at too high a price. By grounding the obligation to
respect persons in value (whether the value of freedom, the capacity for rational agency,
or dignity of humanity), this line of argument loses much of the justificatory force of
Kant—it loses universality. At the same time, it gains remarkably little specific content.
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To see this we only need to look at Cummiskey’s view, which attempts (unsuccessfully)
to specify a good deal of normative content.

One Step Further: A Note on Cummiskey’s Kantian Consequentialism
Whereas Guyer and Rosen (and Korsgaard for that matter) maintain the
deontological structure of Kantian morality, Cummiskey takes his argument a step
further, and argues for a consequentialist interpretation of the Kantian obligation to
respect persons. Cummiskey argues that, properly understood, Kantian moral theory in
fact entails a normative principle in which agents are required to maximize a two-tiered
conception of the good, where the capacity for rational agency is prior to the value of
happiness.219 Thus, on Cummiskey’s view, the content of what it means to respect
persons is captured by what he calls Kantian Consequentialism:
“Kantian Consequentialism has two basic normative principles. The first
principle is a requirement to promote the conditions necessary for the
flourishing of rational agency. The second principle is a requirement to
create the best possible circumstances for agents to effectively advance
their own ends. The special value of rational nature as the source of the
value of one’s ends is reflected in the priority of the first principle over the
second.…This type of two-tiered consequentialist normative theory
recognizes that rational nature is a kind of value that is distinct from, and
not comparable to, the good as the maximal satisfaction of ends, and it
thus also reflects a due recognition of the special value and dignity of
persons.”220

So what are we to make of Cummiskey’s view? Of all the views that attempt to ground
the obligation to respect persons in value, Cummiskey’s represents the biggest departure
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from Kant. I think it is fair to ask what he gains in return for his unorthodox
reconstruction of Kant.
I do think Kantian Consequentialism does have some compelling advantages
over, say, utilitarianism: as Cummiskey points out, it is able to provide a strong
justification for moral obligation, as well as specifying what is valuable. In addition, its
two-tiered conception of the good functions to constrain the maximization of happiness at
the expense of rational agency, solving some of the problems raised by more simplistic
versions of utilitarianism. Cummiskey is right, too, that it avoids some of the ugly
aspects of strict deontology in cases where principles must be followed even in the face
of horrible consequences.
Nevertheless, like the other accounts in this vein, Cummiskey ultimately gains
little. His version of consequentialism leaves us with less indeterminacy than did
Foster’s (in which we were obligated to maximize human dignity as some sort of freefloating value), but we are still left with crucial questions unanswered: at what point is
rational agency itself unacceptably compromised? What if respecting a rational agent’s
choice now means that his rational agency will be diminished in the future? What kinds
of ends are we obligated to help rational agents fulfill? In addition, Cummiskey’s
rejection of agent-centered constraints means that his view is not a good fit with how the
appeal to human dignity functions in contemporary bioethics. In the end, Cummiskey’s
account lends little guidance to the familiar bioethical struggle to balance beneficence
and respect for autonomous choice.
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What Part has Kant to Play in a Theory of Human Dignity?
So, if the concept of dignity is indeed peripheral to Kantian morality, does Kant
have any part to play in developing a theory of human dignity? My answer is, absolutely,
and a central one. However, I will argue that the role of Kantian morality in the notion of
human dignity will unfold in a very different way than has been previously attempted.
Sensen offers valuable insight into the problem underlying the contemporary view
of human dignity and its limits: “The question of the significance of Kant’s conception of
dignity arises today because there are high hopes placed on the conception of human
dignity… [however] I have argued that dignity is a secondary concept in Kant’s moral
philosophy.”221 Does his interpretation, he asks, undermine the promise of human
dignity in moral philosophy? Sensen’s answer is that it should not, but that it does pose a
dilemma: “If one wants a justification for human dignity as a value at the foundation of
the requirement to respect others, one cannot simply rely on Kant. But if one finds
Kant’s views of the matter appealing, one finds support in his texts for a different
justification of the requirement to respect others.”222 In the next two sections, I will (1)
explain what I take to be the central Kantian justification for the requirement to respect
others, and (2) attempt to give substance to the Kantian requirement to respect others by
using a richer conception of person to shed light on what content might be entailed by the
obligation.
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The Third Way: Kantian Morality as a Justificatory Requirement
I stated in the introduction that I do not intend to argue for a strict Kantian version
of human dignity. Therefore I will take neither the traditional nor the contemporary
(controversial) approach to elaborate so-called Kantian dignity. In this section I will
argue that the most useful idea from Kant for the notion of human dignity has to do with
justifiability. I contend that Kantian morality gives us the tools for evaluating the reasons
that sustain normative claims grounded in human dignity. On my view, Kantian morality
provides a constraint on what kinds of reasons provide normative force: reasons have
normative force to the extent that they are universal rather than contingent.
The view that Kantian morality is, at its core, a formal requirement, is obviously
not mine alone. In Chapter 2 I discussed Habermas’s and O’Neill’s largely formal
interpretations of Kant, and I will not reiterate those discussions here. Thomas Hill also
shares this interpretation of Kant, arguing that: “The Categorical Imperative, in its
various forms taken together, expresses relatively formal features of a framework for
moral deliberation and respectful dialogue through which more substantive issues can be
addressed.”223 He adds that Kant shares the view of modern liberals in arguing that
“reasonable persons with very different projects and values can acknowledge their
common grounds for principles of justice that provide a fair and secure framework within
which they may pursue their ends.”224 On this interpretation, argues Hill, Kantian dignity
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is best understood “not as a specific and directly applicable action principle but, rather, as
an abstract expression of the basic attitude of Kantian moral legislators.”225
Sensen also takes this view of Kantian morality. He argues that on Kant’s view,
the moral and political principles we seek to establish cannot be justified with reference
to subjective reasons. The Categorical Imperative, therefore, in all three forms, is a
condition for what can count as a moral reason—in other words, Kant has given us a
criteria for moral reasoning, within which we are not permitted to make exceptions for
ourselves, to exalt ourselves above other human beings, or to act on purely subjective
motives. At the end of the day, says Sensen, Kant’s moral framework doesn’t prescribe
the content of the law, it simply requires that the law be universal.226
To put it another way, in his discussion of Kantian contractualism and dignity,
Stephen Darwall contends that our moral obligations concern not what would be good for
the world, or the intrinsic nature of human beings, but a kind of mutual recognition
between mutually accountable persons.227 Kantian dignity, says Darwall, is that by
which we demand respect from one another as rational beings. “The dignity of persons,”
argues Darwall, “is the second-personal authority of an equal: the standing to make
claims and demands of one another as free and rational agents, including as a member of
a community of mutually accountable equals.”228 Kantian dignity, says Darwall, is not
grounded in values or norms, or in our human nature, but in the second-person point of
view, where we impose obligations from a perspective we can all share.229
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The kind of interpretation of Kant favored by O’Neill, Habermas, Hill, Sensen,
Scanlon and Darwall dovetails very nicely with my own view that normative claims are
justifiable to the extent that they are supported by good reasons. Taken this way, then,
we can view Kantian ethics and Kantian dignity fundamentally as having to do with
justifiability to others; the moral point of view is a framework for assessing the strength
of reasons, and developing universalizable and justifiable moral obligations. This core
idea of Kantian morality is a promising justificatory resource for a theory of human
dignity, but can it generate sufficient content? It is time now to address the “emptiness”
objection—that Kantian morality purchases universality at the price of content. How
might we develop a richer account of human dignity while maintaining universal
justificatory force?
Sensen directly addresses the objection that both the universal and humanity
formulations of the Categorical Imperative are unable to yield applicable concrete duties.
He argues that this charge represents a fundamental misunderstanding of Kant’s aim for
application of the moral law: “Kant can readily admit that by itself the moral law is empty
and without content. As such the moral law merely gives the form of obligation, not any
particular duty. It says what obligation or moral normativity is (its essence so to speak),
not which particular maxim one is obligated to hold (c.f. RL 6:225; Vigil 27:578). This
purely formal principle ‘needs anthropology for its application to human beings’ (GMS
4:412).”230 At the end of the day, says Sensen, many people want more from a moral
theory than this view of Kantian morality provides. Sensen argues that Kantian morality
cannot by itself provide this kind of content, but it can (and is in fact intended) to
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accommodate it: “Different accounts of the good life are permitted, as long as one’s
freedom ‘can coexist with everyone’s freedom in accordance with a universal law’ (RL
6:231.11 f.), and does not violate duties towards self.”231
So now we are down to the prospect of finding other justifiable sources for
content for a useful theory of human dignity. In the next section I will argue that we can
use Thomas Hill’s suggestion that we might impart content to the notion of Kantian
dignity (or respect for persons) by incorporating a fuller conception of Kantian agency.
Once we properly understand the notion of the Kantian person as a rational valuer, we
can understand the notion of respect for persons to include those things that are
universally (or nearly so) necessary capacities and conditions for a fully human life, or as
Nussbaum puts it, a life of human dignity.
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4.3 DEVELOPING CONTENT: INCORPORATING A RICHER NOTION OF THE
KANTIAN AGENT
Ronald Dworkin expresses what I think is a main source of dissatisfaction with
Kantian ethics: the idea that “we want to think morality connects with human purposes
and ambitions…that it is not all constraint and no value.”232 As we saw in the previous
section, on the standard interpretation Kantian ethics doesn’t do a very good job of this—
even if it can generate moral obligations, it doesn’t appear to offer any guidance into the
question of what it means to live well.
In Respect, Pluralism and Justice, Hill sets out to develop a plausible Kantian
moral theory that is particularly suitable for application to contemporary moral
problems—a modified Kantian perspective that retains Kant’s central themes. Since I am
attempting to do much the same here, Hill’s project seems highly relevant. Hill takes the
following themes as central to any Kantian moral theory: (1) the importance of human
dignity as well as the obligation to respect persons, (2) the Categorical Imperative, in all
three forms, as a framework for moral deliberation through which substantive issues can
be addressed, (3) the rejection of consequentialist modes of thinking, particularly the
foundations of consequentialism, and (4) the view that reasonable persons with very
different values can acknowledge common grounds for providing a fair and secure
framework within which they may pursue their ends.233 I agree with Hill on all four
points, and find these core themes to be particularly salient for constructing a conception
of human dignity with universal justificatory force.
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Hill maintains, contra Guyer and Cummiskey, that Kantian ethics must be
characterized as placing the right prior to the good—Kant does not start with the view
that any ends are intrinsically valuable.234 On this interpretation, then, “the idea that
persons have dignity is best understood, not as a specific action principle, but rather as an
abstract expression of the basic attitude of Kantian moral legislators… an attitude that
places the highest priority on maintaining mutual respect…and endorsing
principles…reasonably [defensible] to anyone else willing to [take] the moral point of
view.”235 While Kantian ethics does provide a framework for moral legislation,
abstracted away from variable and contingent ends, it does not directly translate into
principles for action.236 How, then, asks Hill, ought we derive the principles?

Hill’s Move
Hill proposes that we might make Kant’s abstractions more concrete by
augmenting Kant’s conception of the free rational agent.237 Hill’s contention is that the
notion of respect for persons remains fairly empty until the underlying normative idea of
persons is specified: “How we respect persons as sources of value, as well as why,
depends on how we suppose they come to value what they do.”238 He adds, “My main
concern [here] is not with the grounds, but with the content, or practical implications, of
the Kantian idea that human beings should be respected as valuers, i.e. as rational persons
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whose valuing various sorts of things, under appropriate conditions, is the source of all
values (at least as we can know them).”239
Hill specifies six points about persons-as-valuers. 240 Points 1 and 2 he takes
directly from Kantian ethics, and to those he adds points 4 through 6:
(1) Persons value the realization of various personal goals and projects; they have the
capacity to reflect on their immediate desires and form more settled ends; they recognize
the means to their ends; they have capacities of understanding, memory, language and
awareness; they have the capacity to provide reasons for acting.
(2) The capacities of humanity that qualify persons as ends in themselves include some
capacity for reciprocity and recognition of the moral standing of others. We conceive of
persons as valuers, as the source of all human values.
(3) Persons have some values that are essential or indispensible to them. First, there are
some general aims, characteristic of the human species, and so vital to a decent human
life that they are taken to be essential to human nature. Second, there are particular
projects, associations and ideals with which individuals come to identify themselves.
(4) Human beings do not form values as abstract, ahistorical beings; but neither are they
fully programmed by their cultural bonds. People are culturally and historically
embedded, but they also have the critical ability to contribute to the shape of their own
lives.
(5) Rather than only choosing what is valuable, people also often discover what is
valuable.
(6) Human beings value much of what they do as social beings.
Once we recognize that persons value things in all six of these ways, rather than solely in
the first two, says Hill, then we can see that the Kantian obligation to respect persons-asvaluers actually entails a good deal of content. Hill specifies what it means to respect
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persons as valuers with regard to each of the six ways human beings come to value what
they do:241
(1) We have a presumptive obligation to allow individuals the space, opportunity, and
perhaps even aid in the pursuit of their own ends, so long as those ends are compatible
with due respect for others.
(2) Recognition of the moral standing of others requires that every individual’s voice be
heard on moral matters; however, this does not entail that we must unreflectively tolerate
all practices endorsed by particular cultural groups.
(3) Because persons have values that are essential to their identities, including both
general aims characteristic of the human species and personal ideals and associations,
respecting humanity requires more than a proper attitude towards individuals in the
abstract. What is called for is not merely respect for their general human capacities, but
also respect for what they as individuals count as most significant about who they are,
again, so long as this is compatible with due respect for others.
(4) To respect persons as culturally and historically embedded, but also having capacities
for critical reflection, we must avoid two extremes. We must not discount the
significance of culture in determining what treatment is respectful, but we also must not
presume that to treat individuals as their dominant culture dictates is necessarily
respectful to them as persons.
(5) We must respect persons both as creators and discoverers of value.
(6) Recognizing that human beings are social creatures requires that we respect them not
merely as atomistic individuals, but by also taking into account the network of
relationships, group ties and traditions that human beings find meaningful. Again,
however, the obligation for respect for all persons constrains the respect we must accord
community values.
For Hill these six points comprise a framework for working out specific principles for
action—they do not constitute the whole of the principles themselves. Even if we do not
fully adopt Hill’s account (and I do not, for reasons I will explain below), it is an
extremely valuable heuristic device: it shows us how, by utilizing a richer conception of
the person, we can generate quite a bit of content within the Kantian justificatory
241
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framework. This is easily seen when we contrast Hill’s account with a more austere
notion of personhood, such as Griffin’s notion of normative agency.
So why not just adopt Hill’s notion of persons-as-valuers? Because, even though
Hill’s view entails a great deal more content than the notion of the radically independent
agent, it does not get my all the way to where I want to go. I want to make the
connection between the rational valuer and the obligation to respect persons. Hill’s main
concern, which is reflected in his six-point list, is reconciling his version of Kantian
morality with communitarianism—recognizing the importance of particularity without
falling down the rabbit hold of moral relativism. To that end, Hill’s list emphasizes the
socially and historically imbedded nature of human beings. However, Hill doesn’t fully
connect the notion of persons-as-valuers to the normative authority of reasons. In the
next chapter I will make that connection, arguing for the rational valuer as both
normative and foundational. I shall also argue that, properly understood, the notion of
the rational valuer can direct us to the kinds of things that are necessary for a flourishing
human life. Thus, the interpretation of the rational valuer and the account of human
dignity for which I am arguing can bridge the gap between our moral obligations and the
deeper question of what it means to live well as a human being.
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4.4 SOME CONCLUSIONS AND A FINAL OBJECTION
I argued that the concept of human dignity in bioethics is closest to some notion
of respect for persons, and that the most suitable starting point for developing a
philosophical conception of human dignity is with Kant. Nevertheless, we saw that
recent efforts to flesh out a notion of “Kantian dignity” encountered the same difficulties
as previous well-worn attempts to derive specific principles for action directly from
Kantian morality. Moreover, the controversial attempt to interpret Kantian dignity as
grounded directly in value gains little ground at too high a price. I have argued that the
most plausible interpretation of Kantian morality as a resource for developing a theory of
human dignity is to view it as a formal justificatory requirement—a framework that lays
out criteria for assessing the strength of reasons, within which we can work to specify
content. Hill’s move shows us how to bridge the gap from justification to content: using
a richer notion of persons as rational valuers (rather than persons as radically independent
agents), we can develop content without smuggling it in. The content will necessarily be
broad—we will not be able to discover what the good life is using the Kantian
framework—but by thinking deeply about how persons come to value what they do and
why, we can identify some universal capacities and conditions which are necessary for a
life of human dignity. In short, this move supports universality while leaving space for
particularity. The move also answers two strong objections to the deontological
framework: that deontology relies on a radically independent agent, and that we should
not have to set aside certain kinds of reasons (reasons based in value) when we are trying
to decide what we ought to do our not do.
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I think a deontological approach (as I have interpreted it) offers the best resources
for justifying normative claims, as well as law and policy, grounded in the appeal to
human dignity. I take the view that the force of normative claims is dependent upon their
justifiability to others. Kantian morality, understood as a formal justificatory
requirement, gives us an excellent framework for moral deliberation. This criteria for
justifiability is very important given contemporary ambitions for the concept of human
dignity: it is meant to be universal, not just one value theory among many. On my
interpretation we need not take conceptions of the good off the table when we are
determining content, but the Kantian moral framework guides us in our understanding
what kinds of reasons legitimately justify our normative claims—the Kantian moral
framework helps us assess why some reasons are better than others. In other words, I
think the deontological framework provides criteria for our moral arguments in a way
that a purely value-based approach simply cannot.
The Kantian framework provides a foundational justification for the structure of
legitimate moral reasoning itself—we should indeed view the agent as prior to and
abstracted from any particular ends, values, or conceptions of the good. What we are left
with is the requirement to respect persons as rational valuers. Specific normative content
comes in at the second stage, when we are working out what it means to respect rational
valuers; at that stage, we can and should bring in value. In the next chapter I will work
out what, precisely, is implicit in being a rational valuer. Before proceeding to the next
and final chapter, though, I want to raise one final objection: is my approach is just
another way of smuggling content into Kantian ethics?
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To this concern I offer the following response. First, I am not smuggling
anything—my approach is completely transparent: rather than try to pack content into the
notion of “rational” or “reasonable,” I have argued that, as a resource for developing a
conception of human dignity useful for bioethics, Kantian morality is best understood as
a largely formal requirement—a framework for moral deliberation. Understood in this
way, Kantian morality provides what I take to be the best justificatory grounds for
normative claims: principles we seek to establish cannot be justified with reference to
contingent reasons. The Categorical Imperative, in both the universal and humanity
formulation, is a condition for what kinds of reasons count as a moral reasons. Kantian
morality recognizes that the whole of our moral concerns are not captured by cost/benefit
analysis, autonomous choice, or even the notion of justice.
Second, my account is constructive. Rather than take a narrow view of Kant, I
have attempted to develop a plausibly Kantian view of human dignity that is useful for
bioethical application. In the next chapter I will elaborate Thomas Hill’s proposal that by
thinking deeply about the idea of persons as rational valuers, we can in fact make some
content-full claims about what respecting persons entails. In the process of fleshing out
the notion of the rational valuer I will offer further argument connecting Kantian agency
to the obligation to respect persons. I will make the case for the rational valuer as a
normative and foundational concept, arguing that specific core capacities and conditions
are necessary for functioning as a rational valuer. To respect human dignity, on my
account, is to respect these capacities and conditions.
Finally, I do not take the strict Kantian view that justifiable reasons can never be
grounded in substantive value. I agree with Sandel, Sher, et al. that to take these kinds of

138
reasons completely off the table, even in public debate, comes at too high a price in our
moral thinking. Substantive value seems inescapable when wrestling with bioethical
issues in particular. Nevertheless, reasons grounded in value must still be constrained by
the justificatory requirement that they are universal rather than contingent, and this idea
comes straight from Kant. Reasons that are grounded in value can meet this requirement
when they draw on certain fundamental capacities and conditions necessary for the
pursuit of near-universal human goals while leaving room for more particular
conceptions of the good life. As I shall argue in the next chapter, these fundamental
capacities and conditions can be found by looking more closely at the notion of the
Kantian rational valuer.
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CHAPTER 5
A NEW KANTIAN ACCOUNT OF HUMAN DIGNITY FOR BIOETHICS
INTRODUCTION
Over the past decade, the concept of human dignity has gained a great deal of
traction in European bioethics, yet there remains in mainstream American bioethics a
deep skepticism regarding the utility of the notion. Elsewhere I have defended three
substantial claims: first, the appeal to human dignity in bioethics captures moral
concerns that are not reducible to the appeals to consequences, autonomy, and justice that
constitute the predominant American bioethical framework.242 Second, although it is
clear that human dignity is a distinct appeal, what remains unclear is whether or not it can
do the heavy lifting to sustain normative claims grounded in it; recent attempts to flesh
out the notion of human dignity for application in bioethics have largely failed to meet
what I take to be necessary philosophical requirements regarding justification and
content.243 Third, despite some inherent difficulties, the most promising resource for
developing a plausible conception of human dignity for bioethics is Kantian morality,
understood as the obligation to respect persons as rational valuers.244
This chapter outlines my own conception of human dignity, which is grounded in
a reconstruction of the Kantian moral agent. The aim is to offer an interpretation of
human dignity grounded in Kantian morality that is both faithful to Kant and promising
as a resource for thinking through bioethical problems. The familiar view holds that a
Kantian approach to human dignity is problematic for bioethical applications for two
242
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major reasons: content and scope. Kantian morality is commonly taken to gain
universality at the price of useful, applicable content. Moreover, the mainstream
American approach to bioethics takes Kantian morality to ground the obligation to
respect persons in capacities, particularly certain cognitive abilities such as rationality.245
Because of this, critics argue, on a Kantian view beings who do not demonstrate these
capacities cannot have moral standing. This is a big problem indeed for bioethical
applications, since so many cases involve human beings not yet or no longer in
possession of the relevant capacities.
I hope to successfully counter both objections by taking a broader view of
Kantian morality. I contend that by properly understanding the Kantian agent as a
“rational valuer,” we uncover rich resources with which to give content to the obligation
to respect human dignity, without sacrificing universality. I will make the case for the
rational valuer as a normative and foundational concept, arguing that the question at
bottom is not what is universally valuable, but what is implicit in being a rational valuer.
The answer to this question points us to certain capacities and conditions that are
necessary to fully function as a rational valuer; these, I argue, are universally defensible
as valuable to all human beings. Regarding the issue of scope, I will argue that taking the
Kantian account of human dignity to require idealized capacities to be entitled to respect
is neither the most plausible nor useful understanding of Kantian morality. I will take a
constructive approach to moral status, and argue that the scope of human dignity is best
understood as the community of rational valuers, who are not idealized agents, but finite
beings.
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In Chapters 2 and 4 I gave my reasons for taking a broadly Kantian contractualist
approach to constructing a concept of human dignity that is useful for bioethical
applications. Kantian contractualism fits well with my own view that normative claims
are justified to a greater or lesser extent depending upon the strength of reasons. In
developing a theory of human dignity for bioethical application, where the appeal is
being used to justify, not only normative claims, but also law and policy, the justificatory
bar is very high. It has been objected that although Kantian contractualism seems
promising, we will never agree on the kinds of reasons that cannot be reasonably rejected.
I contend, however, that we can, by delving deeper into the notion of the Kantian person.
While there is much in favor of the familiar liberal vocabulary encapsulated in the
predominant American approach to bioethics, a price has been paid in a loss of
connection to the deeper question of what is required to have a flourishing life as a
rational valuer. My version of human dignity re-connects us to this question and
broadens our understanding of bioethics itself, moving us beyond moral constraints and
entailing substantial positive bioethical obligations. For these reasons, human dignity,
properly understood, is both philosophically robust and distinctly valuable for
applications in bioethics, and in final remarks I will briefly sketch out how I think the
appeal ought to be integrated into the prevalent American framework.
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SUMMARY OF ARGUMENT
My argument in this chapter is as follows: First, I consider the idea of the
Kantian agent as the Kantian rational valuer, contending that what is implicit in being a
rational valuer is giving reasons for one’s chosen values and ends. Second, drawing on
Christine Korsgaard’s work, I discuss in what sense being a rational valuer grounds moral
obligations—why do reasons have normative force? Third, I make the case for the
rational valuer as a foundational idea. Once we properly understand the process through
which the rational valuer comes to choose his own values and ends, we see that there are
certain capacities and conditions necessary to fully function as a rational valuer. I
contend that these are precisely the capacities and conditions that we all have reasons to
value, and therefore ought to protect. Finally, my view of scope is informed by both my
conception of the rational valuer and Onora O’Neill’s constructivist approach to scope,
particularly the assumption of finitude: human beings, as reflective but finite beings, are
necessarily members of the moral community of rational valuers. Therefore, we ought
not exclude from the scope of human dignity those with diminished or emergent
capacities. However, human beings with no capabilities and no potential for such are
outside of the scope of human dignity, because there are no capacities for functioning as a
rational valuer left to protect or develop. Without any applicable content, respect for
human dignity in such cases is vestigial or symbolic at most; nevertheless, this does not
mean that such people are outside of the scope of moral consideration altogether, and
reasons connected to the other ways in which such people are morally relevant would still
apply.
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5.1 HUMAN DIGNITY: AN ACCOUNT FOR CONTEMPORARY BIOETHICS
Kantian morality provides us with a framework for moral discourse as well as
criteria for evaluating the justificatory force of reasons. Here I will argue that, properly
construed, the Kantian obligation to respect persons also entails substantial content.
Many accounts take the Kantian agent to be as thin as possible—typically focusing solely
on the capacity for rationality. This is a mistake that leaves us few resources for
developing content. Here I will argue that the notion of the Kantian agent is much richer,
encompassing a great deal more than particular cognitive capacities.
My account, though broadly Kantian, will be one of construction rather than
scholarship. I will elaborate Thomas Hill’s proposal that by thinking deeply about the
idea of persons as “rational valuers,” we can in fact make some content-full claims about
what respecting persons entails.246 First, I will build upon Hill’s proposal to flesh out
more fully the notion of the rational valuer, and in the process offer further argument
connecting our understanding of Kantian personhood to the obligation to respect persons.
In the course of doing this I will make the case for the rational valuer as a normative and
foundational concept. Second, I will argue that specific core capacities and conditions
are necessary for functioning as a rational valuer. To respect human dignity, on my
account, is to respect these capacities and conditions. In the context of bioethics this will
entail both negative and positive duties. Finally, I will take up the issue of scope, which
has raised difficulties for Kantian accounts, particularly for bioethical application. I
contend that these difficulties stem from taking the Kantian account to require idealized
capacities, which is not the most plausible reading of the Kantian obligation to respect
246
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persons. A more promising interpretation of Kantian morality is to acknowledge human
finitude, and construct the scope of our obligation to respect human dignity as the
community of rational valuers, which will include human beings with both diminished
and emergent capacities.

What is Implicit in Being a Rational Valuer?

The rational valuer as a reflective being
My account of human dignity begins with a reconstruction of the Kantian agent as
the rational valuer.247 What is it to be a rational valuer? It is not merely to possess the
capacity for rational thought; neither is it purely to exercise means-end reasoning, nor is
it simply the conjunction of being rational and valuing things. To be a rational valuer is,
at its core, the capacity to give reasons for why we value the things we do.248 This is
what distinguishes what we take to have value from what we hold as a mere preference.
Properly understood, the Kantian rational valuer shapes his own life by developing his
own ends and holding different kinds of things valuable. This process is neither the result
of a passive, unreflective adoption of particular values, nor an arbitrary selecting of ends.
The rational valuer’s choices are grounded in reasons. The reasons come from a myriad
of sources, and through the process of critical reflection the rational valuer evaluates, not
only his values and ends, but the reasons themselves. But before delving more deeply
into this process, we need to say more about the capacity for reason-giving, what it
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consists in, and why I take it to be both normative and foundational. In the next section I
will draw heavily on Christine Korsgaard’s work on the normative authority of reasons.

The normative authority of reflection
Why is the capacity to give reasons normative? Why are reasons themselves
normative? Korsgaard brings out the connection between reason-giving and normativity
quite elegantly. The human mind, observes Korsgaard, is essentially reflective; human
beings are conscious of our perceptions and desires in a way other animals are not. This,
she says, sets for human beings a problem no other animal has—the problem of the
normative. Simply put, the reflective mind needs a reason.249
What, precisely, does reason-giving entail? To give reasons for why we value
what we do is to do more than merely enumerate motives, preferences or explanations in
an uncritical way. To give reasons for something in the relevant sense is an inherently
evaluative process; it is an attempt to justify one’s choices to one’s self and to others. In
this process, values and ends are subject to critical reflection, as are the reasons
themselves. The normative force of reasons is not grounded merely in the fact that human
beings are capable of providing reasons; it is grounded in the fact that humans, as
reflective beings, need reasons to justify, to ourselves and others, our values, ends, and
actions. This kind of reflection is, I believe, just what we are talking about when we refer
to the Kantian moral community: the community of human beings understood as rational
valuers—reflective beings who need to give reasons why they value what they do.
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Perhaps a natural objection to this line of argument is: why should we (indeed
must we) consider ourselves part of the moral community of rational valuers? Korsgaard
helpfully puts the objection this way: it might be true that my own humanity (i.e.
conceiving of myself as a rational valuer) is normative for me, and your own humanity is
normative for you, but why should your humanity be normative for me?250 Don’t we
each simply act in light of our own private reasons, and need some kind of special
relationship (such as friendship or a contract) to take the reasons of others into
account?251
But why should we understand reasons in such a narrow way? This requires
conceiving of persons in a highly atomistic sense, and fundamentally misunderstands the
nature of critical reflection. As Korsgaard puts it, it takes two to make a reason: a
legislator and a citizen, which we can conceive initially as two elements of reflective
consciousness—the thinking self and the acting self.252 In this sense the process of
reason-giving is deeply dialogical, though not in the way of requiring actual agreement,
or even actual dialogue. If reasons were fundamentally private it would be impossible to
share them; what enables us—in fact, forces us—to share our reasons, is our social
nature.253 And this, says Korsgaard, has a great deal of normative force:
“Our sociability seems too biological or contingent a fact to play a role in
rational arguments…[But] if our social nature is deep, in the sense that it
is the nature of our reasons that they are public and sharable, then
justifications of morality can and should appeal to it.”254
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So we can conceive of the moral community simply as the space in which our reasons for
valuing things are conceived, reflected upon, and shared. Moral reasons are binding on
ourselves and others because every person’s deepest identity is that of a human being, the
kind of being that is reflective and social, the kind of being that needs a reason, and is
therefore necessarily a member of the moral community. As Korsgaard puts it, the
normativity of our reasons springs from the fact that, at bottom, we are reflective,
autonomous, moral beings, and “that is, in the Aristotelian sense, our human form.”255

The rational valuer’s sources of reasons; the rational valuer’s moral identity
If, at its core, to be a rational valuer is to give reasons for why we value what we
do, we now need to think more about the sources of reasons. Cognitive capacities, such
as rationality, are one source (these capacities act both as sources of reasons and as tools
for evaluating reasons). Other important sources of reasons, notoriously left out of most
Kantian accounts of agency, include individual psychology (including intellect, desire
and emotion), familial, social and cultural values, as well as background knowledge and
experience. As rational valuers, we are not pulling reasons out of thin air; reasons, values
and ends are born in all of these aspects of living as human beings. Failure to recognize
these vital sources of reasons leaves us with an incomplete picture of the Kantian rational
valuer, and leaves out necessary resources for holding any particular thing is valuable.
But this raises another objection: once we recognize these other sources of
reasons, embedded in family, culture, history and experience, mustn’t we concede that
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they are contingent, and doesn’t this undermine the Kantian conception of the rational
valuer? Korsgaard’s discussion of identity helps us understand why it does not:
“We may begin by accepting something like the communitarian’s point.
It is necessary to have some conception of your practical identity, for
without it you cannot have reasons to act…[Indeed] most of the selfconceptions which govern us are contingent… However, “what is not
contingent is that you must be governed by some conception of your
practical identity. For unless you are committed to some conception of
your practical identity, you will lose your grip on yourself as having any
reason to do one thing rather than another.”256
In other words, we must act on reasons, and an essential source of reasons is having some
conception of a practical identity. Nevertheless—and this is the linchpin to Korsgaard’s
argument—the reason we need a practical identity is not a reason that is embedded in any
particular practical identity. It is a reason “that springs from your humanity itself, from
your identity simply as a human being, a reflective animal who needs reasons to act and
to live.”257 This, says Korsgaard, is to have a moral identity as the Enlightenment
understood it.258
So, now we see how we can acknowledge sources of reasons other than the bare
capacity for rationality without sliding into moral relativism. Sources of reasons might
be contingent, but our need to engage with them is not. We can also refute the objection
that Kantian morality has no content; we now see that this is only the case when the
Kantian person is understood in a distinctly truncated way, as the radically independent
agent. Once we adequately recognize the process through which the rational valuer
comes to choose his values and ends, and the sources from which he draws his reasons,
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we will have rich resources for content at our disposal without sacrificing the binding
nature of moral obligation. But is understanding this process as fundamentally one of
choosing values and ends too voluntaristic?

The charge of excessive voluntarism
Is the Kantian conception, as I have construed it, of how we come to value things
excessively voluntaristic? In its strong form, this kind of objection to the Kantian person
raises existential worries, and can be summed up as follows: “In truth, nothing that can
go on in the Kantian world even deserves to be called ‘choice.’ There is neither agency
nor choice without some independent standard of value, a Platonic or a Moorean Good,
or perhaps an Aristotelian essence.”259 The weaker version of the charge takes the
Kantian view to hold that “we acquire our personal values and ends by an explicit act of
choice, whereas experience suggests that a more gradual and passive process is at
work.”260 Both versions of the objection are tied to the criticism that the Kantian view
relies on a conception of persons as “radically independent” agents.261
Thomas Hill addresses both forms of the objection effectively, so I will start my
discussion by summarizing his replies. To the strong form, Hill argues that, “To say that
we set ourselves an end implies at least that we assumed we had options and that it was,
in some important sense, ‘up to us’ to affirm or reject them…on any reasonable account,
being ‘up to us’ does not imply that the choice was made in the absence of deliberative
reasons and natural predispositions.” To the weaker charge, Hill argues that experience
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suggests that in deliberating about our ends our choice is merely underdetermined by
reason—we may adopt many different ends without being irrational, and we explain and
justify a particular end by appealing to reasons, presenting our decision “as an intelligible
choice, not merely a random, unmotivated ‘picking.’”262
In other words, when we deliberate about ends, or about what we find valuable,
we do come to the process already in possession of values we have obtained through
natural, social and cultural influences. To deliberate rationally, however, is to examine
and reflect on these values, and subsequently affirm or revise them—so to assert that the
values or ends are “up to us” is simply to say that they are subject to this rational
reflection.263 In sum: “in taking a deliberative stance toward our values and the ends that
express them, we presuppose that we can alter them if there is sufficient reason to.”264 To
ascribe to the Kantian view the necessity of the radically independent agent is neither
charitable towards Kant nor consistent with our own experience. To say that human
beings have the capacity to be rational valuers is to claim nothing more or less than
human beings have the capacity to explain and justify (to themselves and others) their
values and their ends through reasons. These values and ends, as well as the reasons
themselves, are subject to rational reflection and subsequent endorsement or revision.
Indeed, for most of us, even our most deeply held values and ends evolve and transform
over the course of a lifetime. In this way, the Kantian rational valuer is not radically
independent, but he is, in a deep sense, free to choose his ends.
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When we understand the notion of the Kantian valuer this way, it becomes clear
that choice does not require some independent standard of value in the Platonic or
Aristotelian sense, but it does require access to reasons that are themselves rooted in
value. Korsgaard is right that, unless we have some conception of our practical identity,
and the values that go along with it, we will be hard pressed for having any reason to do
one thing rather than another. This is why taking all reasons that are grounded in value
“off the table” stunts our moral thinking.265 Within the Kantian framework for rational
deliberation there is no need to take certain kinds of reasons off the table—the framework
provides us with the tools to evaluate the justificatory force of those reasons: the more
contingent, the weaker the justificatory force, and the more universal, the stronger the
justificatory force.
We also have an answer to the objection that there is no universal conception of
the good: it might be true, but for my account it is an objection without teeth. Human
beings may adopt many different ends without being irrational, including different thick
conceptions of the good life. What we can defend as universally valuable are the
conditions necessary for functioning as a rational valuer so that these ends may be chosen
freely. I will have more to say about this claim shortly.

The rational valuer as foundational
On my account, reasons are not only integral to justification, reasons are prior to
value.266 The concept of the rational valuer, then, is not only normative but also
foundational—it entails what kinds of things we all have reason to value. Let me back up
265
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for a moment to show how this fits together. In his discussion of reasons and value,
Scanlon considers what we mean when we claim that such disparate things as certain
states of consciousness, personal relationships, intellectual, artistic and moral excellence,
knowledge, and human life itself are in fact valuable.267 He argues that taking something
to be valuable is not primarily a matter of taking certain states of affairs to be better than
others—rather, to take something to be valuable is to take oneself and others as having
reasons to preserve, protect and promote it.268 This, I contend, is precisely what the
rational valuer does.
On my view, functioning as a rational valuer—that is, choosing, revising and
justifying what we hold valuable—entails more than having the opportunity to develop
central human capacities; it also entails more than the claim for material support to
develop those capacities. On my understanding, to fully function as a rational valuer also
requires engagement with reasons. The engagement is both reflective and social: it
necessitates having the capability and opportunity to discover and evaluate reasons for
holding things valuable, as well as being recognized as a member of the moral
community of rational valuers through the mutual exchange of reasons. As I discussed in
the last chapter, Brody, Sher, and Nussbaum are all asking the question of what is
universally valuable. Their accounts obviously differ a great deal, but I contend that
what ties all of them together is that they all draw on aspects of functioning as a rational
valuer.269 Brody’s list of capacities we value includes the potential to make rational (and
especially principled) choices, the potential to engage in a variety of interpersonal
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relations, the potential to appreciate beauty, and the potential to desire to know the truth;
Sher argues that what unifies elements of a flourishing human life is their connection to
near-universal, near-unavoidable human goals; finally, Nussbaum argues for a list of ten
capabilities as central requirements of a life with dignity. I believe what links these three
views of a flourishing human life is an appeal to elements that are all inherent as
functioning as a rational valuer.
Perhaps the question at bottom, then, is not what is universally valuable, but
rather what is implicit in being a rational valuer. The answer to this question leads us to
certain capacities and conditions that all human beings have reason to value. On my
account of human dignity, then, we are not required to hold certain states of affairs to be
intrinsically good, or even good for human beings; rather, the claim is reversed—what is
universally valuable consists in the necessary conditions for functioning as a rational
valuer, understood as a being who explains and justifies his values and ends through
reasons and the process of reflective deliberation. As Nussbaum puts it, “A life that is
really human is one that is shaped throughout by these human powers of practical reason
and sociability.”270 This brings us, at last, to the central question: What are the
capacities and conditions necessary to function as a rational valuer?
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Necessary Conditions for Functioning as a Rational Valuer
In this section I shall argue that certain capacities and conditions are necessary for
functioning as a rational valuer. These conditions follow from three important premises
embedded in my understanding of the Kantian rational valuer:
(1) The rational valuer shapes his own life, in the sense of having the capacity to choose,
explain, justify, and either affirm or revise his own ends and values through reasons. His
values and ends, as well as his reasons, are always subject to this process of critical
reflection. The process of critical reflection is dialogical in the sense that reasons are
inherently sharable within the moral community of rational valuers.
(2) The rational valuer is not radically independent. Sources of the rational valuer’s
reasons include not only the capacity for rational thought, but also individual psychology,
familial, social and cultural values, and broader background knowledge and experience.
(3) The rational valuer ought not be thought of as an ideally rational agent, or in terms of
an idealized set of capabilities; human beings are finite, vulnerable and dependent. In our
practical reasoning we cannot replace the reality of human finitude with an idealized
conception of agency.271
Again, my understanding of the rational valuer is both richer and more practical
than typical Kantian versions allow. Once we have this fuller conception of the rational
valuer in hand, we can see that the necessary conditions for functioning as a rational
valuer will extend significantly beyond those entailed by moral theories that conceive of
the Kantian person as an idealized, radically independent agent. This is because when we
properly construe the rational valuer it becomes apparent that the process through which
271
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the rational valuer acquires and assesses reasons is much more complex than the bare
capacity for rational thought. As I argued in Section I (A), rational valuers do not pull
reasons out of thin air, and the failure to recognize that reasons themselves are embedded
in culture, family, community and experience gives an incomplete picture of the Kantian
rational valuer. In other words, human beings must act on reasons, and an essential
source of reasons is our particular practical identity. However, even though our practical
identities are contingent, our need to engage with reasons is not: the need to engage with
reasons “springs from [our] humanity itself,”272 as reflective, deeply social beings. When
we deliberate about ends, or about what we find valuable, we do come to the process
already in possession of values embedded in social and cultural influences. To deliberate
rationally, however, is to examine and reflect on these values, and subsequently affirm or
revise them. As Hill puts it, “in taking a deliberative stance toward our values and the
ends that express them, we presuppose that we can alter them if there is sufficient reason
to.”273 To ascribe to the Kantian view the necessity of an idealized, radically independent
agent is neither charitable towards Kant nor consistent with our own practical
assumptions. Our capabilities and our most deeply held values and ends develop and
transform over the course of our lives, during which we are both connected to and
dependent upon others in significant ways. The rational valuer, therefore, is not radically
independent, but he is, in a deep sense, free to choose his ends. With all of this in mind,
then, I propose the following broad set of capacities and conditions as necessary to fully
function as a rational valuer:
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Physical conditions
In order to function as a rational valuer, the person must (obviously) be alive; he
must also have a certain level of physical functioning. This is not a bright line, and will
vary among individuals. Nevertheless, we can say that disease, mental or physical
incapacity, injury, and pain all have the potential to impede function as a rational valuer.
Deprivation of basic material goods, such as adequate food, clothing, shelter, and
physical security, also has the potential to impede full functioning.

Mental capacities
Complex mental abilities are necessary to fully function as a rational valuer.
First, to function as a rational valuer requires the capacity for means-end reasoning.
However, while the capacity for means-end reasoning is necessary to function as a
rational valuer, it is by no means sufficient. Choosing and revising ends, as well as
developing and discovering values, require many other intellectual and emotional
faculties as well. Among these, the capacity for critical reflection is at the core of what it
means to be a rational valuer. Whether developed or discovered, a person’s values and
ends are explained and justified through reasons; the values, ends and reasons themselves
are also continually subject to critical reflection and revision. This is the sense in which
the rational valuer chooses his own values and ends.

The opportunity to develop and/or discover valuable ends
To develop and/or discover valuable ends requires the innate intellectual and
emotional capacities noted above, but also certain environmental conditions. Human
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beings are deeply social creatures. This is not to say that family or community are
universally valued—the salient point is that family, community and culture are all
important sources of reasons for the rational valuer in his process of choosing, affirming
or revising particular ends.274 Therefore, the opportunity to form relationships and
interact with family and community are necessary to fully function as a rational valuer.
However, for full functioning the rational valuer also needs to have the
opportunity for critical reflection on the values given by his own family, culture, and
community. This means that families, cultures and communities that intentionally isolate
members from outside influences (either physically or intellectually, by denying access to
education and information) and do not allow individuals the freedom to leave or critically
evaluate the dominant culture, are impeding the individual’s ability to function as a
rational valuer in two ways: first, by depriving the individual of sources of reasons to
either affirm or revise the values imposed by the dominant culture, and second, by failing
to recognize such persons as members of the moral community of rational valuers.275
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Respecting human dignity
Broadly speaking, to respect human dignity is to respect the capacities and
conditions necessary to function as a rational valuer by preserving, protecting and
promoting them. In the next section I want to explore what that means in the context of
bioethics. Whereas the appeal to human dignity in bioethics has been taken to justify
some stringent prohibitions, implications for positive duties have largely been left
unexplored. I will argue that sustaining the capacities and conditions necessary to fully
function as a rational valuer actually entails some substantial positive duties currently
underdeveloped in bioethical discourse.

Respecting Human Dignity in Bioethics: the Argument for Positive Duties
What does respecting human dignity require of us in the context of bioethical
problems? The appeal to human dignity has typically been used to justify ethical
prohibitions in bioethics—what motivated my work on human dignity to begin with was
a compilation of constraints, not a compilation of positive duties. Beyond the duty to aid
(supported by appeals to beneficence as well as fiduciary duty), any discussion of
positive duties in bioethics has been largely confined to the issue of social justice,
particularly resource allocation. But I think the appeal to human dignity has a good deal
to add here. Positive duties are notoriously difficult to justify, so how does the appeal to
human dignity entail any positive duties, and what are they? Onora O’Neill’s excellent
work on Kantian ethics has significantly informed my own thinking on positive duties, so
it is with her argument that I shall begin.
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O’Neill has made the case—against the grain—for a reading of the Kantian
obligation to respect persons that encompasses a wider range of ethical considerations
than is typically thought, including the imperfect duty of beneficence.276 In her
discussion of obligations, O’Neill considers whether requirements of justice born out of
universal principles of rejecting injury (so-called negative duties and corresponding
negative rights) are enough to secure and maintain basic capacities and capabilities for
agency for everyone.277 She concludes that they are not: “Even when no injury is
inflicted, capacities and capabilities for action can still be undermined and eroded in
many different ways.”278 We human beings, observes O’Neill, are persistently vulnerable
in ways typical of the whole species: we have a long and dependent infancy, acquiring
essential physical and social capacities only with the support of others; we are also
variably vulnerable to the actions of particular others and particular institutions.279 Since
we are all finite and vulnerable, we must rely in various ways on assistance from others
in order to develop our capabilities and to realize our plans and projects.280 Therefore, on
the universal formulation of the Categorical Imperative, we cannot regard principles of
indifference and neglect as universalizable, any more than principles of injury.281 The
rejection of principles of indifference and neglect will require duties that are selective,
but will go considerably further to sustain others’ lives and capabilities for action than the
requirements of justice.282
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O’Neill elaborates this argument further in the context of world poverty and
hunger, this time utilizing the humanity formulation of the Categorical Imperative: “[A]s
Kant repeatedly stressed, but later Kantians have often forgotten, human beings are finite
rational beings. They are finite in several ways…human beings are not ideal rational
calculators…[and have] limited autonomy.”283 To treat other human beings as ends in
themselves requires basing action in principles “that do not undermine but rather sustain
and extend one another’s capacities for autonomous action.”284 We sustain and extend
one another’s capacities for autonomous action, says O’Neill, by sharing and supporting
one another’s ends and activities at least to some extent.285 “Since finite rational beings
cannot generally achieve their aims without some help and support from others, a general
refusal of help and support amounts to failure to treat others as rational and autonomous
beings, that is as ends in themselves.”286 O’Neill concludes, “On a Kantian view,
beneficence is as indispensible as justice in human lives.”287
I think O’Neill’s line of argument here is spot on, and helps us understand the
Kantian obligation of beneficence in two ways: First, it is universal—we are all finite
and vulnerable, and therefore we cannot coherently act on maxims of indifference and
neglect of the vulnerabilities and finitude of others. Second, to treat human beings as
ends in themselves requires something beyond simply respecting choice or consent under
idealized conditions—it requires that we act to facilitate agency in the Kantian sense, i.e.
the shaping of one’s own ends through the process of critical reflection.
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But here is where I will diverge a bit from O’Neill. O’Neill argues that respecting
persons in the Kantian sense requires that we share and support one another’s ends, and
assist one another’s plans and activities. This is the Kantian duty of beneficence.
Kantian beneficence is an imperfect duty, argues O’Neill, not because it is any less a
duty, but because it must, practically speaking, be selective—we cannot support
everyone’s ends all of the time.288 I do not take issue with O’Neill on this point, but I do
think it makes for difficult practical application, particularly for bioethics, where we hope
to develop some concrete positive duties.
I think my worry here might be avoided by re-characterizing O’Neill’s duty to
support and assist one another’s ends, and understand it instead as a duty to sustain and
develop the capacities and conditions necessary to fully function as a rational valuer.
This shift in thinking isn’t merely semantics—by focusing on the conditions necessary
for a rational valuer to shape his own life through critical reflection, rather than focusing
on the achievement of various particular ends, our duty becomes less selective. We do
not always need to take particular ends into account in our moral thinking, but we do
need to make sure that our actions respect the rational valuer by preserving and
developing the conditions necessary for him to choose and pursue his ends.
In applying the obligation to respect human dignity to bioethical problems, we
must recognize two important things about the rational valuer. First, the rational valuer is
not ideally rational, nor radically independent, but rather a finite, vulnerable, dependent
being. Human beings have limited and varied physical and cognitive capacities. Our
vulnerability waxes and wanes, and we depend on others to a greater and lesser extent
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over the course of our lives. Second, the process through which a rational valuer shapes
his own life is rich and complex. The sources of reasons and values are myriad: familial,
social, communal and temporal—but though these sources are contingent, the need for
reasons is not. Human beings, as rational valuers, need to engage with reasons to justify
our actions to ourselves and to others. Thus, without appropriate physical care, emotional
support, intellectual stimulation, social interaction, and mutual exchange of reasons, a
human being will not be able to fully function as a rational valuer. It is true that we
cannot share or support one another’s plans and activities at all times, but we can support
the conditions that are necessary to develop and reflect on such plans and activities.
Therefore, I believe my account of human dignity entails three general principles
for bioethics, which will yield both negative and positive duties. I will discuss these
duties in regard to specific cases in Part III: Applications, but for now I will simply
outline the principles and highlight some positive duties:

(1) The obligation to preserve life where functioning as a rational valuer is possible;
acting to protect bodily integrity and health, both in treatment and in research
Because being alive is a necessary condition for functioning as a rational valuer,
we are obligated to preserve life where functioning as a rational valuer is possible.
Notice how different this is from the sanctity of human life account, which grounds the
obligation to preserve all human life in the value of human life itself. This difference will
lead to very different outcomes in application. In addition, because disease, mental or
physical incapacity, injury, and pain all have the potential to impede function as a rational
valuer, we are obligated to protect bodily integrity by treating disease, mental or physical
incapacity, and injury, and by alleviating pain. This will also entail the positive duty to
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provide access to some level of healthcare to every person. 289 The appeal to human
dignity sustains this positive duty without the need to bring in a full account of social
justice.

(2) The obligation to preserve and develop the capacities necessary to choose one’s own
values and ends
Because certain capacities, such as means-end reasoning and critical reflection,
are necessary to function as a rational valuer, we are obligated to protect and develop
these capacities. Since my account of human dignity is neither perfectionist nor
maximizing, we are not obligated to develop individual capacities to their full potential;
however, we are obligated to preserve and develop them to the necessary level to
function as a rational valuer, in as much as is possible. Developing these capacities will,
again, include a positive duty to provide access to healthcare.

(3) The obligation to promote external conditions necessary to discover, choose and
revise one’s own values and ends
This obligation will entail some strong positive duties in the context of bioethics.
First, because shaping one’s own life is at the core of what it means to be a rational
valuer, every individual’s plans and projects must be taken into account when making
medical decisions; nevertheless, this obligation should not be conflated with the
contemporary bioethical obligation to respect autonomous choice.290 What I have in
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mind here is respecting autonomy in the Kantian sense of facilitating an individual’s
ability to choose and revise his own ends through the process of critical reflection. This
means that doctors will have a positive duty to try to understand the patient’s own values
and ends that are relevant to healthcare decisions, and how a proposed course of
treatment might impact, not only those ends themselves, but the patient’s ability to
function as a rational valuer and shape his own life.
Moreover, since family, community and culture are all important sources of
reasons for choosing ends, we will also have a positive duty to facilitate access to these
sources of reasons. This does not mean our medical decisions ought to be based solely
on an individual patient’s culture—particularly in cases where that culture and the
practices involved are inherently oppressive or physically harmful.291 We must keep in
mind that the process of critical reflection entails not simply the adoption of a dominant
culture’s values, but a critical evaluation of those values and ends.
Finally, this obligation will also entail some specific positive duties to people in
medical institutions—hospitals, mental institutions, long-term care facilities, and nursing
homes. In an institutional setting the potential for patients to be cut off from central
aspects of personhood is significant along two dimensions: the possibility of losing
access to sources of reasons, and the possibility of having one’s own reasons, values and
ends disregarded. This means we will need to rethink not only how such institutions
operate, but also how we provide elder and end of life care. For those who wish to
remain at home or with family members, we have a positive duty to offer this choice as a
plausible alternative to institutional care. Within institutions, we will have a positive
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duty, not only to take patient’s reasons and values into account in as much as that is
possible, but also to facilitate access to sources of reasons and values by providing
significant opportunity for interaction with family and community, access to news and
current events, and mental and physical stimulation. I will discuss these duties with more
specificity in III: Applications.

Final remarks on respecting human dignity
My account of human dignity has not been intended as some sort of ethical
algorithm—it will not yield a list of highly specific rules for bioethics. My aim has been
to construct a useful account of human dignity to frame and guide our moral thinking
about actual cases, and I think I have achieved this. Human dignity, as I have construed
it, frames and guides our moral thinking in bioethics in two important ways: by providing
justification and content. First, by adopting a broadly Kantian contractarian framework
for moral reasoning, my account of human dignity has built-in resources for evaluating
the justificatory force of reasons used to ground normative claims. Second, because my
view utilizes a richer notion of the Kantian rational valuer, and acknowledges human
finitude, it successfully avoids the content problem that has plagued other Kantian
accounts.
Much of the current work on the notion of human dignity has sought to
understand human dignity as a foundational value, but this is not the path I have taken. I
have not grounded the obligation to respect human dignity on the value of human life
itself, and my view does not entail that we sustain all human life at every stage of
development regardless of capabilities. Neither does my account ground the obligation to
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respect human dignity in the value of humanity, or certain human capacities (such as
rationality), nor does it treat human dignity as a value in itself that ought to be promoted.
Consequently, my account does not entail that we attempt to maximize either particular
human capacities (such as a perfectionist account might) or human dignity itself.292 My
account of human dignity is deliberately Kantian, focusing on our moral obligations to
each individual, and requires that we respect each person as a rational valuer by
preserving, protecting and promoting the capacities and conditions necessary to function
as a rational valuer. However, doing so will require more of us in bioethics than perhaps
has been thought. Sustaining and developing the conditions necessary to function as a
rational valuer will move us beyond bioethical prohibitions and sustain some substantial
positive duties. In this sense, my view of human dignity forges an important connection
between Kantian obligation and human flourishing, and this connection will have
important implications for bioethics. As Baruch Brody suggests, perhaps American
bioethics has been too narrowly conceived: what is fundamental is having a flourishing
human life, and good health is simply one means to this end.293 But before I say more
about this, and move on to explore how the obligation to respect human dignity will work
in application, I need to tie up one more loose end and explicitly define the scope of
human dignity.
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5.2 SCOPE: WHO BELONGS IN THE COMMUNITY OF RATIONAL VALUERS?
I argued in Chapter 3 that a philosophically acceptable account of human dignity
needs to tell us who or what is entitled to respect. This is, of course, easier said than
done. As Onora O’Neill has stated, “Establishing the proper scope of practical principles
is no trivial preliminary… Contemporary discussions in ethics and political philosophy
remain full of smouldering and inconclusive wrangles about who should count as agent
or as subject.”294 Who or what is entitled to moral consideration is a particularly pressing
problem for bioethics, where many cases involve ethical questions at the margins of
human life, yet these practical implications have failed to produce any greater consensus.
The current state of progress towards resolving the issue of scope in bioethics can be
summed up by Beauchamp and Childress’s pithy remark: “[A] unified and
comprehensive account of moral status is a massive project and we make no claim to
have achieved it.”295
The issue of moral status could be a dissertation in itself, and I do not have the
space here to accommodate full treatment of the topic. Nevertheless, I want to do more
than simply adopt what I take to be a plausible position on scope and bolt it on to my
account of human dignity. Rather, I want to think about what my view of human dignity
itself implies for moral consideration in the context of bioethics. My approach to scope,
like my approach to human dignity, is one of construction rather than scholarship—I will
attempt to offer a plausible account of moral status that follows directly from my
understanding of what it means to respect human dignity. Drawing heavily from
O’Neill’s work on the practical assumption of finitude, I will argue for an interpretation
294
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of moral status that is reasonable and makes some significant progress in this seemingly
unresolvable bioethical issue.
In this section I shall argue the following: (1) There are different ways of being
morally significant, and these ways of being morally significant raise different kinds of
reasons that govern our actions. (2) Respect for human dignity acknowledges one
specific way in which human beings are morally relevant: human beings are rational
valuers, autonomous (in the Kantian sense), reflective creatures who shape our own lives
and mutually exchange reasons within the community of rational valuers. To respect
human dignity is to protect and develop the capacities and conditions necessary to
function as a rational valuer. (3) Human beings are not ideally capable, and so in our
practical reasoning we must not invoke the notion of the idealized agent, but instead must
recognize human finitude. (4) Once we properly acknowledge human finitude, we see
that we ought not exclude from the scope of human dignity those with diminished or
emergent capacities. (5) However, human beings with no capabilities and no potential
for such are outside of the scope of human dignity, because there are no capacities for
functioning as a rational valuer left to protect or develop. Without any applicable
content, respect for human dignity in such cases is symbolic at most; but reasons
connected to the other ways in which such people are morally relevant would certainly
still apply, e.g. welfare reasons or reasons raised by broader social consequences.
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A taxonomy of approaches to scope and the difficulties raised by each
It will be helpful to situate the discussion of scope within the debate, both within
ethics generally and bioethics in particular. Despite the somewhat discouraging
assessment of our chances of making any real headway on the matter, Beauchamp and
Childress do provide an extremely useful taxonomy of accounts of moral standing in the
context of bioethics, which I shall briefly summarize here:
Species Membership: This is the sanctity of human life view of moral status, in
which membership in the human species is both necessary and sufficient for full moral
status. This account of moral standing is attractive because it includes all human beings,
and offers protection to vulnerable individuals such as fetuses, anencephalic infants, and
persons in a persistent vegetative state.296 However, this view raises significant
justificatory worries, whether the special moral status of human beings is grounded in our
relationship to God or the intrinsic value of human nature.
Sentience: Many utilitarians hold a version of this theory of moral standing. On
this view, all entities that can experience pain and suffering have moral standing. This
account has the advantage of including some of the vulnerable humans (as well as
animals) left out by cognitive capacity accounts, but it does not include all of them. For
example, there is no consensus on to what extent fetuses or permanently comatose
patients can experience pain. Another difficulty is that if we use the criteria of the ability
to experience pain and suffering, we appear to be unable to distinguish between the moral
standing of human beings and animals, which is counter-intuitive to many.297
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Relationships: This view grounds moral standing in relationships that establish
rights and obligations. This account, however, like so many communitarian claims, is
less normative than descriptive. The fact that moral standing has often arisen in the
context of relationships—familial, communal, professional, or contractual—says nothing
about why an entity’s moral status ought to depend on its relationship to others.298 To be
a plausible account of moral standing, this needs a good deal more justificatory argument
than has been offered.
Cognitive Properties: This view, widely seen to be Kantian,299 holds that
individuals have moral standing to the extent that they have a collection of particular
cognitive properties, possessed only by “persons,” that allows them to determine and
meaningfully reflect on their lives. While specific theories differ, such properties
generally include things like self-consciousness, the ability to engage in purposeful
action, the capacity to give and appreciate reasons for acting, the capacity for beliefs and
desires, the use of language, and rationality. Since the view grounds moral standing in
capacities, rather than species membership, it avoids the charge of speciesism (but not
entirely, since some critics claim that the list of capacities is rigged in favor of decidedly
human capacities). However, it does so at the expense of affording protection to
vulnerable members of the human community—fetuses, infants, and severely cognitively
impaired adults all lack the requisite capacities. Moreover, the view needs to explain
why, if genetic criteria should not determine moral status, cognitive capacities should.300
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Moral Agency: On this view, moral standing is grounded in the capacity to act as
a moral agent. This theory, like the cognitive properties view, is commonly attributed to
Kant. As Beauchamp and Childress point out, moral autonomy of the will is central to
Kantian morality.301 However, Beauchamp and Childress claim—mistakenly, I believe—
that the moral agency view of moral standing is problematic because “since being
morally autonomous is a necessary condition of moral status, then many humans to
whom we extend protections would be stripped of their moral status,” including
psychopaths, patients with severe brain damage, patients with advanced dementia, and
infants and young children.302 I will argue that Beauchamp and Childress, like many,
read Kant too narrowly, and that the problems of moral standing attributed to a Kantian
view of human dignity stem directly from this kind of restrictive interpretation.

The moral relevance of potential
The issue of scope is generally thought to inevitably lead to the question of
potentiality—to what extent does the potential to become the kind of thing that has moral
standing matter? The moral relevance of potential is particularly salient for Kantian
views, for which the issue of scope has been vexing. Narrow interpretations of Kantian
respect for persons hit a wall regarding scope, holding that Kantian personhood requires
certain cognitive abilities such as rationality, and consequently beings who do not
demonstrate these capacities do not have full moral standing.303 This, of course, is a big
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problem for bioethical application, where so many cases involve human beings with
severely diminished capacities.
Some have attempted to solve this problem by taking the value of humanity
(understood as something along the lines of rational agency) to be a foundational concept
for Kantian morality. This view certainly lends itself to taking a broader view of the
Kantian obligation to respect persons, as much of the European community does,
applying it even to early human embryos.304 Nonetheless, as I argued in Chapter 4, this
reading veers too far from the core of Kant’s project, which is to ground our moral
obligations independent of any value.
Others have tried to solve the scope problem by fastening on an entirely separate
argument that the potential to develop the requisite capacities should confer (at least
partial) moral status. However, the moral significance of potential is controversial—why
should potential matter? For my view of human dignity, we need something that
connects the moral relevance of potential to the Kantian rational valuer. Rather than treat
potential as a wholly separate and unconnected question, I shall argue that we can bolster
the moral weight of potential by properly connecting it to the practical assumption of
finitude. I will suggest that O’Neill’s discussion of finitude helps us understand why and
to what extent potential matters in considering the question of moral standing in the
context of bioethics.
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Recognizing the plurality of ways in which human beings are morally relevant; the
community of rational valuers; acknowledging human finitude
I want to start by briefly reiterating that human dignity acknowledges one way in
which human beings are morally relevant, and raises corresponding reasons that govern
our obligations to all human beings. Scanlon’s discussion of the scope of moral
consideration is extremely helpful here: Scanlon argues that there are different ways of
being morally significant, and that “much of the confusion that infects discussion of the
‘scope of morality’ results from a failure to recognize this pluralism of moral values.”305
Scanlon’s point is certainly demonstrated in the taxonomy of approaches to scope in
bioethics provided by Beauchamp and Childress—the problem is that each approach
takes the grounds for moral status as a single way of being morally significant: being
sentient, taking part in family or community relationships, having particular cognitive
capacities, or being a moral agent. In truth, human beings are morally significant in all of
these ways (and more), and each way of being morally significant raises different kinds
of reasons that govern our actions. I will not spend time here developing the other ways
in which human beings are morally significant, because I want to stay focused on the
particular way in which human beings are morally significant that is connected to human
dignity, and the kinds of reasons raised by it. Says Scanlon, “Since human beings are
sentient creatures, their pain is something we have prima facie reason to prevent. But our
moral relations with other humans involve rights and duties that are beyond this…[O]ur
actions to other rational creatures are governed by a further class of reasons…[reasons
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that] acknowledge their status as self-governing beings—not just things that can be
harmed or benefitted.”306
It is this category of reasons that the appeal to human dignity captures, in a way
the other appeals used in bioethical application do not. The appeal to consequences
(beneficence and non-maleficence) brings in moral reasons relevant to all sentient
creatures, including human beings: they can suffer harm, pain, and setbacks to interest.
The appeal to autonomy is often said to capture the category of reasons relevant to human
beings as moral agents, but it doesn’t quite, for in bioethics it has been reduced to simply
respecting individual choice or obtaining informed consent.307 The appeal to justice
doesn’t fill in the gap either, for it brings in moral reasons having to do with fairness,
rights and resource allocation. This is why the appeal to human dignity not only enriches
bioethical discourse, but is in fact necessary to fully engage in it. Without the appeal to
human dignity, in wrestling with bioethical problems we consider many different ways of
being morally significant, but we leave out what is perhaps the most essential way in
which human beings are morally significant: human beings, as rational valuers, need
justificatory reasons. This engagement with reasons by and among human beings can be
conceived of as the community of rational valuers—it is simply the space in which
reasons are shared and assessed. As the kind of beings that are social, reflective, and
entitled to reasons, human beings are necessarily members of the moral community of
rational valuers. Darwall defends something along these lines as the idea of morality as
equal accountability, in which “moral norms regulate a community of equal, mutually
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accountable, free and rational agents as such, and moral obligations are the demands such
agents have standing to address to one another and with which they are mutually
accountable for complying.”308 We might, rather loosely, think of the community of
rational valuers as something like Kant’s Kingdom of Ends. This is the space in which
our moral thinking exists, in which moral obligations “structure and define the equal
dignity of persons as beings who may not be treated in some ways and must be in others
and who have equal standing to demand this second-personally of one another.”309
In acknowledging the status of human beings as self-governing beings who are
entitled to justificatory reasons, however, we must not make the mistake of invoking the
idealized agent. None of us is ideally capable—physically, cognitively, or rationally. In
addition, our ability to fully participate in the moral community of rational valuers is not
static—as infants we cannot really participate at all, and the same will be true for many of
us at the end of our lives. In bioethics the acknowledgment of human finitude has
particular relevance—some of the most pressing problems in bioethics involve subjects
who lack physical and/or cognitive capacities necessary for full agency. Given this
reality, any attempt to ground moral status in an idealized conception of agency is a dead
end for practical application. This, I think, is why the narrow conceptions of Kantian
dignity have been ultimately unsuccessful in bioethics.
O’Neill recognizes this, as is evidenced by her excellent discussion of hard cases
in bioethics. She makes the point that, while the absence of crucial capacities has often
been taken as reason to exclude would-be subjects from moral standing, these capacities
not only wax and wane, they develop gradually through complex biological and social
308
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processes.310 This reality, says O’Neill, is reflected in our assumptions that underpin all
activity: “we accord [others] ethical consideration not merely because of the capacities
and capabilities of the moment, but because of a certain picture of the growth, fading and
interconnection of such capacities and capabilities.”311 This is the practical assumption
of human finitude. O’Neill argues that in our practical reasoning we make assumptions
about others that underlay all activity; these practical assumptions are consistent and aim
for reasonable coherence and accuracy.312 For O’Neill, assumptions about finitude play a
key role in the fixing of scope (just as they do in her understanding of Kantian
autonomy). In our activities we assume that others to whom we are connected have
specific and finite powers, and our actual assumptions about others’ capabilities and
vulnerabilities cannot coherently be replaced with idealized capacities when considering
ethical standing. “What is assumed for purposes of activity must also be assumed in
fixing the scope of ethical consideration.”313
We can now see that by properly acknowledging human finitude we can make
some progress on the scope problem. Once we dispense with the notion of the idealized
rational agent, we won’t necessarily have a bright line, but we can really get somewhere.
We ought to, then, understand the rational valuer as a reflective being who shapes his
own life and who gives reasons for his values and ends, but is not an idealized, radically
independent agent. His reasons do not exist in a vacuum, but are drawn from his
experience as well as his community, and his cognitive powers are not infinite, but
decidedly finite. He is dependent on others, vulnerable, to a greater and lesser extent,
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over the course of his life. Such practical assumptions about finitude are actually doing a
great deal of work in our moral thinking. I contend that, at bottom, it is the assumption of
finitude that explains the intuition to accord moral consideration to infants (and perhaps
fetuses): what drives the sense that we have reason to include infants and fetuses within
the scope of moral consideration is not solely that they have the potential to develop
certain capacities, but rather the acknowledgment of the profound finitude and
vulnerability that ebbs and flows over the course of a human being’s life.314
In addition to being particularly well suited to bioethical application, my approach
to scope leads to a sharper distinction between what ought to determine the boundaries of
moral consideration and what ought to determine our specific duties. If we claim that
human beings are intrinsically valuable, then it follows that we ought to sustain human
life to the greatest extent possible; if we claim instead that what is intrinsically valuable is
certain human capacities, then it would follow that we ought to maximize those capacities
in as much as we can. I make neither claim, and so my view requires neither that we
sustain all human life at every stage, nor that we maximize certain capacities. I have
attempted to construct a plausible approach to moral consideration that draws on the
normative authority of reasons, and recognizes the particular ways in which human
beings are morally significant: human beings, as rational valuers, need justificatory
314
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reasons. As the kind of beings that are social, reflective, and entitled to reasons, human
beings are necessarily members of the moral community of rational valuers in which
reasons are exchanged. However, in our practical reasoning we must acknowledge
human finitude, and therefore neither diminished nor emergent capacities provide
grounds for denying membership in the moral community. Nevertheless, there are cases
in bioethics where there are no capacities for functioning as a rational valuer, and no
potential for developing them. I want to turn to those now.

Lack of capacities
Constructing the scope of human dignity as the community of rational valuers has
some real advantages for bioethics. It provides a framework for moral reasoning in
which we can assess the justificatory force of reasons. It also connects us to an essential
way in which human beings are morally relevant, which is what the appeal to human
dignity is meant to do. My construction of scope does not invoke universalist claims
about the metaphysics of the person or a perfectionist view of the good, but neither does
it rely on the appeal to views endorsed by particular communities. Moreover, because I
do not attempt to ground the scope of human dignity in the value of certain human
capacities my view avoids the difficulties with moral status that have hamstrung other
interpretations of Kantian morality for bioethical application. Finally, since on my view
moral status is not grounded in the value of human life, my account will allow for more
nuanced application to difficult cases in bioethics. But the difficult cases raise two
further questions: even acknowledging human finitude, what exactly are we to make of
human beings who lack any capacities necessary to function as reflective and self-
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governing beings, who clearly cannot operate even minimally within the community of
rational valuers? And how do we distinguish between cases in which there is potential to
recover or develop such capacities and cases in which there is none?
Scanlon considers the implications of his version of Kantian contractualism for
these kinds of cases: “drawing the boundary this way would seem to exclude [from the
moral community] infants, young children, and adults who lack normal capacities.”315
Nevertheless, Scanlon claims that infants and young children must be included in the
moral community, because they are not separate kinds of creatures, and will acquire the
capacity for reflection over the course of development.316 That said, potentiality is not
the defining feature for Scanlon. Regarding severely disabled humans, who will never
develop the capacities for functioning as reflective beings, Scanlon declares that even
though they themselves cannot understand justifications, we still owe them reasons they
could not reasonably reject: “Our relation to these beings gives us reason to accept the
requirement that our actions should be justifiable to them…understood counter-factually,
in terms of what they could reasonably reject…Severely disabled human beings have
reason to want those things that any human has reason to want, insofar as these are things
that they are capable of benefitting from.”317
I think Scanlon’s claims here are plausible—in practice this is very much what we
attempt to do through guardianship—but he never really fleshes his claims out with a full
argument. We can make good sense of Scanlon’s remarks about those who lack
capacities by thinking in terms of the relationship between members of the community of
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rational valuers. Scanlon’s argument might be sketched out thusly: While all sentient
beings are entitled to moral consideration regarding the infliction of pain, the ending of
life, or setbacks to interests, only rational valuers, as reflective beings, are entitled to the
kinds of moral reasons embodied in the notion of human dignity. These are reasons
having to do with shaping one’s life, choosing and revising one’s ends, and reflecting on
the reasons for valuing what one values. Therefore, only and all reflective beings are
members of the moral community of rational valuers, and as such owe each other these
kinds of reasons. Those who are unable to understand such reasons are still owed them,
and we must provide them, perhaps through a guardian, by trying to determine what
reasons a person in such a position could reasonably reject.
While I share a lot of Scanlon’s intuitions here about what kinds of obligations are
entailed simply by our relation to other human beings, particularly what sorts of reasons
we owe others, mine is not a hypothetical contract view of human dignity. On my
account, actual engagement with reasons does a good deal of work. That being the case,
acknowledgement of human finitude can only carry us so far—what about human beings
who have no ability, and no hope, for any kind of engagement with reasons, any kind of
self-direction or reflection? Given my understanding of human dignity, can such
individuals be members of the moral community of rational valuers? In the context of
bioethics examples would include persons who are brain-dead or in a persistent
vegetative state or anencephalic infants. Are these human beings outside of the scope of
human dignity?
While it seems callous to put it in those terms, the answer on my view of human
dignity has to be that they are. In such cases there is no relevant content left to the
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obligation to respect human dignity—there are no capacities for functioning as a rational
valuer left to preserve or develop. In such cases any obligation to respect human dignity,
like the obligation to respect autonomy, would be vestigial and largely symbolic.318 In
cases where there is no hope of either recovering or developing the capacities necessary
to function as a rational valuer, I see the remainders of respect for human dignity as
operating in two ways: the first is along the lines of what Scanlon proposes in his
hypothetical contract theory: in deciding what such human beings are owed, we must try
to determine hypothetically what kinds of reasons a person in such a state could not
reasonably reject. This is similar to respecting the autonomy of a patient who has lost
function by trying to determine what the patient “would have wanted.” The second is
symbolic and expressive: while my view of human dignity does not conceive of human
dignity as a value to be expressed or maximized,319 there is still an expressive component,
in the same way that there is an expressive aspect to any other moral appeal. For
example, when we try to determine what a patient in a persistent vegetative state “would
have wanted” we are in one sense trying to respect previous autonomous decisions he has
made; but we are doing something else too—our actions are also meant to express respect
for autonomy. Likewise, we would certainly not cut open a brain-dead patient and
distribute his organs, but the underlying reason connected to respect for human dignity is
expressive: such an act would not be an expression of respect for human dignity—it
would express the opposite.320 Our expression of respect for human dignity has no
bearing on the brain-dead patient’s ability to function as a rational valuer—any hope of
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that is already gone. Nevertheless, the expressive component does have value: not only
does it influence our attitudes, and thereby our treatment of others, it is also, I think, a
form of recognition respect, which is an important component in the obligation to respect
persons.321 When we think about what kinds of reasons a person in such a state would
accept or reject for cutting him open and distributing his organs, we are expressing the
idea that human beings are entitled to justificatory reasons from others, and are entitled to
have their reasons considered.
It is worth emphasizing that even though respecting human dignity no longer
applies (or applies only in the symbolic or expressive sense) in such cases—because there
are no capacities to protect, restore or develop—our other moral obligations to such
human beings have not diminished. Human dignity acknowledges one way (albeit a
crucial one) in which human beings are morally significant. Human beings are also
morally significant in other ways, and therefore even when we no longer owe them
respect we may still have other obligations to them. Human beings have welfare interests
that can be harmed; we can feel pain physically and emotionally; we are loved and cared
for by others. I will not develop them here, but reasons raised by these and various other
ways in which human beings are morally significant will clearly remain relevant in our
practical reasoning in cases where capabilities for functioning as a rational valuer are
gone. I want to make clear that being outside the scope of human dignity is not
equivalent to being outside the scope of moral consideration altogether.
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Is there a line to be drawn? The threshold issue and the question of other species
There is one final issue regarding scope that bears discussion. Acknowledging
human finitude certainly helps us make some progress on the scope of human dignity, but
it does not establish a bright line—human beings fall into a continuum of capabilities
rather than a dichotomy. So far, on one end of the spectrum we have people who, while
not ideal agents, are clearly rational valuers, entitled to full respect for human dignity. At
the other end of the spectrum we have human beings with no capacities, and no potential,
who are clearly outside the scope of human dignity. How are we to decide where to draw
the line in the middle? And what are the implications for other species? I want to state at
the outset that I do not have a clear-cut answer to the threshold question, and will not
attempt to resolve the issue here. In this section I will sketch out three possible moves,
discuss some advantages and disadvantages of each, and leave further development to
future work.
The first option would be to push the boundary in the direction of fully
functioning human beings, excluding animals and minimally functioning human beings.
In one sense, drawing the line here fits well with the idea that the appeal to human dignity
articulates a distinct way in which human beings are morally significant: the need for
engagement with reasons within the moral community of rational valuers. When even
minimal engagement is not possible, the moral concerns raised by human dignity no
longer seem to apply. And, even though a person is outside the scope of human dignity,
the other ways in which such persons are morally significant will not cease to apply. For
example, a human being who is unable to participate in the mutual exchange of reasons
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might still be sentient, and so we would have reason to avoid causing him pain and
suffering. This move is perhaps the most consistent with a strong view of human dignity,
emphasizing the work it is doing that cannot be done by other moral appeals: recognizing
the specific way in which rational valuers are morally significant. The problem with
making this move, however, is that it moves us deeper into the territory of narrower
Kantian accounts of agency, and risks placing the weight of moral significance on the
exercise of certain capacities. Requiring even a fairly low threshold of engagement with
reasons will also exclude infants and fetuses; therefore if we want to include them within
the scope of human dignity we will have to rely more heavily on the moral relevance of
potential, and pushing the boundary in the direction of the full rational valuer undercuts
the practical assumptions of human finitude and development that give much of the moral
weight to potential in the first place. There is a case to be made that infants and fetuses
are just not within the community of rational valuers yet, and of course other moral
considerations apply in the meantime. But there is a danger here that this line of
argument, by emphasizing the exercise of certain capacities, might undermine the
obligation to develop the capabilities necessary to function as a rational valuer—I think
that would be a serious problem for my view.
The second option would be to push the boundary in the other direction, to
include very minimally functioning human beings, as well as some animals. I don’t view
the fact that some animals might be included as a problem—I have never argued for a
special value of human beings, and animals that have the ability to engage with reasons
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are surely entitled to have the opportunity to do so.322 Nevertheless, even requiring very
minimal engagement with reasons leaves out fetuses (and possibly infants), and so once
again potential must do at least some work; that shouldn’t be a problem for this move,
however, because it doesn’t undermine the assumption of finitude that underpins the
moral importance of potential. The main problem I see with moving in this direction is
that including very marginally functioning human beings (and animals), particularly
those who do not have the potential to develop into full (albeit finite) rational valuers,
weakens the importance of a separate appeal to human dignity: for beings who will never
be able to participate in a meaningful way within the community of rational valuers, what
work, exactly, is the appeal to human dignity doing that cannot be done by other appeals?
A good counter to this objection might be to adopt something along the lines of Scanlon’s
hypothetical contract position, and argue that the importance of the appeal to human
dignity remains strong for all human beings (and maybe some animals), but for some
beings we must think hypothetically and find reasons that they could not reasonably
reject. Again, though, mine is not a hypothetical contract theory, so this move wouldn’t
quite work without some substantial revision to my own view.
Finally, there is the possibility of taking a scalar approach to the issue of scope:
just as being a rational valuer admits of degrees, so would our obligation to respect
human dignity. This seems to me to be a plausible approach: it maintains the strength of
the appeal to human dignity while taking seriously the realities of human finitude and
development. It also moves us away from the bright line approach to scope, which I
think is a positive. I agree with O’Neill that inclusion within the scope of moral
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consideration does not entail uniform treatment in all cases: “[we] may have reason to
include proto-agents and incipient subjects within the scope of [our] ethical
consideration, and also reasons not to treat them exactly as [we] treat those capable of a
wider range of activity…the foetus[sic] and the senile may fall within the domain of
ethical consideration of those whose activity bears on them; yet from this alone nothing
specific follows about the activity to which they are entitled.”323 With a scalar approach,
as an individual’s capabilities for functioning as a rational valuer approach the lower end
of the scale, the demands of respecting dignity would become less. Undoubtedly there
are some difficulties inherent in this move—are we now left with two thresholds, one for
full respect for human dignity and one for partial respect? or is the threshold itself gone?
is the need for judgment and discernment now so strong as to render this approach too
particularistic? I must leave these questions, and others, for future deliberation, but I
think this move might prove to be the most promising.
To conclude, I want to say that my approach to moral consideration does not
settle the issue of where, precisely, to draw the line around the community of rational
valuers, but I do think it makes some meaningful headway. By acknowledging the
realities of human finitude, as well as the very gradual processes through which human
beings develop capabilities to function as rational valuers, my view extends the scope of
human dignity well beyond the typical idealized agent, protecting a greater range of
vulnerable human beings than narrower Kantian accounts. Recognizing the arc of
finitude over the course of a human being’s lifetime also gives us compelling reasons in
support of the moral relevance of potential—potential matters to my view of human

323

Towards Justice and Virtue, p. 112

187
dignity, not because there is some independent, morally relevant quality in potential per
se, but because it plays an important role in our practical reasoning about the picture of
human development: capabilities for action and experience arise gradually through
complex processes that require interaction with and assistance from others. Therefore,
the moral weight we accord potential, on my view, is not dependent upon some wholly
separate argument, but is connected to my account of the rational valuer in a meaningful
and relevant way.
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5.3 A CALL FOR REVISION TO THE PREDOMINANT AMERICAN APPROACH
TO BIOETHICS
Here I want to draw out three important points, which I will discuss in turn below:
(1) While there is much in favor of the familiar liberal vocabulary encapsulated in the
predominant American approach to bioethics, there has been a loss of connection to deep
human concerns. The appeal to human dignity helps re-connect us to the question of
what it means to live a flourishing human life. (2) Properly construed, the appeal to
human dignity represents a successful extension of the Enlightenment project of
grounding moral obligations apart from thick conceptions of the good life, and therefore
holds great promise for bioethical application. (3) My version of human dignity has
significant advantages over the major alternative views that have been explored in the
literature: the sanctity of human life account, human dignity understood as a value to be
maximized, and narrow Kantian accounts.

Human dignity: the core of the liberal tradition
There is much to be said in favor of contemporary liberal discourse, with regard
to ethics in general in bioethics in particular. Nevertheless, it has been plagued by two
serious objections. The first is that it is not universal, but rather draws on values that are
distinctly western. The second objection goes the other direction and claims that in its
attempt at universality, contemporary liberalism has divorced morality from questions
about what it is to live well. While I categorically disagree with the first objection, I
think the second raises genuine worries. In any case, both objections can be countered by
the concept of human dignity, properly understood.
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I am not the first to claim that, at bottom, our moral concerns are encapsulated by
the notion of human dignity.324 However, I have taken this idea in a different direction. I
will discuss the advantages of my particular version of human dignity below, but here I
want to make an important point about my approach in general. By conceiving of human
dignity in terms of the Kantian rational valuer, my approach does two key things. First, it
maintains universality. All it claims to be universally valuable are the conditions
necessary to fully function as a rational valuer—these are in no way tied to a particular
conception of the good life. Second, it allows us to bring back into moral discourse
considerations of what it is to live well, understood as what it means to live in the moral
community as a rational valuer. On my view there will be many different versions of the
good life, but because we have an evaluative framework, it will not simply be down to
whatever kind of life an individual chooses—the concept of the rational valuer has
normative force, both in grounding moral obligations and in evaluating reasons. While
my understanding of human dignity cannot do as much as some would wish in directing
us to particular versions of the good life, it does re-connect contemporary liberalism with
what it means, in a fundamental sense, for a human being to live well.
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Human dignity as a universal foundation for bioethics
My project has been ambitious, but so are the aims for human dignity.
Recognizing the fact of moral pluralism globally as well as regionally (not to mention the
fact of moral pluralism within ethical theory itself), proponents of human dignity have
high hopes that the concept can ground international bioethical policies and laws.
Particularly at a time when western bioethics is criticized as placing undue emphasis on
the value of autonomy, it is hoped that human dignity can bridge the divide between
cultural values across the globe.
While I do not think the appeal to human dignity should replace the appeals to
autonomy, consequences and justice, I think its addition to the bioethical framework
would significantly strengthen the universality of its normative force. I see my
conception of human dignity as an extension of Kant’s project to ground moral
obligations apart from any particular value. Unless bioethics is to operate on an ad hoc
basis in different medical markets, we need grounds for universal normative force.
Human dignity does this in a way that the appeals to autonomy, consequences and justice
simply cannot—at least not on their own: autonomy is neither absolutely valued nor
absolutely valuable; likewise, determining the best consequences requires an underlying
conception of the good that is likely to differ substantially across cultures, as are
conceptions of justice. The one hope for some sort of universality is human dignity—
using my version of human dignity we can defend as universally valuable the conditions
and capacities necessary to fully function as a rational valuer in the moral community.
Therefore, whereas cultures will have differing ideas about the extent to which autonomy
is valuable, or about the good life, or about justice, we can evaluate normative claims
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through the lens of human dignity. This means that international bioethical standards
might be somewhat basic, in the same way the list of universal human rights is relatively
short. Just as some countries have augmented the things to which citizens are entitled as
a matter of right, based on that country’s thick conception of the good, we will see some
variations among bioethical standards. But the appeal to human dignity will ensure that
there is a core of principles that does not vary by culture, and was not reached merely by
overlapping consensus.

Advantages of my version of human dignity
As I hope my discussion throughout has demonstrated, my account of human
dignity has significant advantages over the three prominent versions that have been
developed in the literature. I will take each of the three separately.
My version of human dignity has advantages over what I have called the sanctity
of human life accounts of human dignity.325 First, the sanctity of human life accounts
encounter serious justificatory problems because they are grounded in particular religious
views about human beings and their relation to God. This is clearly not the kind of
universal justification needed to sustain normative claims, laws and policies grounded in
human dignity. Second, my version of human dignity actually specifies more content
than the sanctity of human life versions. Possibly because the sanctity of human life
accounts are trying to minimize their religious roots, what exactly determines the content
of these theories is often unclear. Finally, in application my version of human dignity
can better distinguish among cases at the margins of life. Whereas the sanctity of human
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life view entails that we sustain all human life at every stage no matter what the prospects
for functioning, my version of human dignity asks to what extent functioning as a rational
valuer is possible, and consequently the decisions supported by my version of human
dignity are more in line with our intuitions.
At the other end of the spectrum, there have been developed accounts in which
human dignity is taken as a humanistic value to be maximized.326 My version of human
dignity is a good deal more plausible than this kind of account as well. First, an account
that construes human dignity as a value to be maximized needs to have a robust
underlying theory of the good. Even with this in hand, justification of why human
dignity is valuable is difficult. My version has fewer justificatory worries, because it
makes the more modest claim that we can defend as universally valuable the conditions
necessary for functioning as a rational valuer. Both content and application of the value
account of human dignity are cumbersome, and encounter many of the same kinds of
difficulties as other consequentialist accounts in weighing and comparing alternatives.
Moreover, by understanding human dignity as a kind of free-floating value, the value
view divorces the concept from the individual himself, in effect separating the human
aspect from dignity. In this way, the value account of human dignity runs the risk of
simply melding into the appeal to consequences, by considering the consequences to
human dignity broadly speaking. My version of human dignity runs no such risk, and
understands the appeal to human dignity as concerning each human being, distinctly
separate from any concerns over broad social consequences.
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Finally, my version of human dignity maintains the robust justificatory resources
of other Kantian accounts while uncovering richer resources for content. I have taken a
broad view of Kantian morality as a framework for moral discourse. I have argued that
we can develop broad but substantial content by taking a closer look at the notion of the
Kantian agent, understood as a rational valuer. Once we turn the question of what ought
to be universally valued around, and instead ask what is implicit in being a rational
valuer, we have a rich source of content free from contingency: all human beings have
reasons to value the capacities and conditions necessary to function as a rational valuer.
On my account, then, we are obligated to preserve, protect and promote the conditions
necessary to function as a rational valuer. My view of human dignity avoids
controversial claims about “the good life” without relying on a radically thin notion of
Kantian agency.
My version also takes a broader view of scope than do conventional Kantian
accounts. By properly acknowledging human finitude, my view entails that diminished
or emergent capacities do not provide grounds for denying moral status. Consequently,
my version of human dignity applies to bioethical cases previously thought to be outside
the scope of Kantian agency, including fetuses and the severely disabled. Moreover,
because my version of human dignity requires that we protect and promote the capacities
and conditions necessary for functioning as a rational valuer (as opposed to sustaining
human life under all conditions), it can distinguish among cases in which there is
potential for functionality and cases in which all hope of human function is gone. As we
will see in Part III: Applications, my view directs us to conclusions that line up well with
our intuitions, particularly in the hard cases at the margins of life.
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5.4 APPLICATIONS: BEYOND PROHIBITIONS
I now want to return to the list of bioethical constraints enumerated in Chapter 1
to see whether the appeal to human dignity, as I understand it, actually sustains any of
them. My conclusions cut against current trends in bioethics on two fronts: First, on my
account the appeal sustains few of the prohibitions. Interestingly, this result differs from
both of the prominent approaches to human dignity. Despite their having substantially
different philosophical underpinnings, both the sanctity of human life version and the
symbolic value view of human dignity reach remarkably similar conclusions—that all or
most of the actions on the list violate human dignity. My view entails no such
conclusion, but it does, I will argue, enrich bioethical discourse by raising moral reasons
distinct from those raised by the traditional paradigm of consequences, autonomy and
justice. Second, my understanding of human dignity moves bioethics beyond
proscriptions into some substantial positive duties. Again, neither of the prominent views
of human dignity does this. As Brody suggests, perhaps American bioethics has been too
divorced from the question of what it means to have a flourishing human life.327 I think
my view of human dignity re-connects bioethics to the notion of what it is for a human
being to live well without defending a thick view of human flourishing. In a deep sense,
a flourishing human life, at its core, consists in functioning as a rational valuer: engaging
with reasons to shape one’s own values and ends. However, human beings are finite and
vulnerable, and the capacities and conditions necessary for this kind of agency can be
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undermined in many different ways.328 This will have important implications for positive
duties in bioethics.
Returning to the prohibitions that motivated my work to begin with, here again is
the table of bioethical constraints, each one either proposed or codified on the grounds
that it violates human dignity (notice there are no positive duties on the list):
Beginning-of-life

During-life

End-of-life

Eugenics and
Sex selection

Commerce of human body/ parts
(including surrogacy)

Withdrawal of treatment
Euthanasia

Commerce of human embryo,
egg or sperm

Patenting the human genome

Physician assisted suicide

Human-animal hybrids
Human pregnancy in animal
uterus
Reproductive human cloning
Non-reproductive human cloning
Human Embryonic stem cell
research
Research on the human embryo
in vivo
Patenting gametes, embryos or
fetuses
Patenting processes involving
destruction of the human embryo

In the discussion to follow I will only briefly discuss those constraints for which I believe
the appeal to human dignity adds little—there are several prohibitions that the appeal to
human dignity does not sustain, and/or for which our moral concerns are already
adequately captured by one or more of the other appeals. I will focus more detailed
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discussion on where the philosophical action is—bioethical problems for which the
appeal to human dignity adds to our discourse. I will also outline some positive duties
entailed by the appeal.

Beginning of life prohibitions

Beginning of life prohibitions for which the appeal to human dignity adds little
It has been claimed, both in the context of European bioethics and by conservative
American bioethicists, that eugenics, sex-selection, commerce in human eggs, sperm or
embryos, human pregnancy in an animal or artificial uterus, reproductive human cloning,
the patenting of human gametes, embryos or fetuses, and the patenting of processes
involving the destruction of the human embryo are all contrary to human dignity. My
view, however, says otherwise.
Regarding eugenics and sex-selection, there is nothing inherent in the selection of
certain genetic traits or gender that would impede an individual’s ability to function as a
rational valuer. Moreover, other important moral concerns, such as discrimination,
genocide, resource allocation, and gender imbalance, are already adequately addressed by
the appeals to justice and consequences.329 Likewise, there is nothing inherent in
commercial transactions involving human eggs, sperm or embryos that would undermine
the conditions necessary to function as a rational valuer.
The two patenting issues do not directly involve a particular human being at all.
If anything, they have to do with the concept of human dignity as a symbolic notion,
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expressing the idea that every human being is entitled to respect. European patent law
has a provision prohibiting the issuing of patents contrary the public order, and so in as
much as patenting human embryos or patenting processes involving the destruction of
human embryos can be said to be contrary to the public order, I see no reason find fault
with European policy on this. Of course, there are good reasons having to do with
consequences for outlawing such patents as well, which are well recognized in American
patent law. In either case the appeal to human dignity, as I understand it, does not give us
further grounds for prohibiting such patents.
Finally, regarding the two prohibitions having to do with the mechanisms of
reproduction and gestation, there is nothing per se in either process that would
necessarily impede an individual’s fully functioning as a rational valuer, and I think our
moral concerns are already adequately addressed by the appeals to justice and
consequences. Reproductive human cloning does raise some additional worries,
particularly in imagined cases where an individual is cloned for a particular purpose, for
example to replace a dead individual, or to provide a tissue match for a sibling. Some
have worried that the cloned individual is being “used,” and is not being treated as an end
in himself, but the means of reproduction has no bearing on this—the individual would
not have been any more or less used had he been conceived “naturally.” Unless we
subscribe to a very simplistic view of genetic determinism, the appeal to human dignity
does not bring any meaningful additional moral concerns into the discourse
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Beginning of life prohibitions for which the appeal to human dignity raises additional
moral concerns
Regarding the issues of human-animal hybrids, therapeutic human cloning,
human embryonic stem cell research, and research on the human embryo in vivo, my
account of human dignity offers some clear guidance for our practical reasoning, and it
raises some moral concerns in addition to the ones captured by the other bioethical
appeals. I will start with human-animal hybrids. To be clear, in this scenario I am not
concerned about the introduction of animal material into a human being (such as a
particular therapeutic gene, or a pig’s heart valve), which as far as I can see has no
bearing on the question of human dignity; I am thinking here of a true hybrid, in which
the resulting creature has both human and non-human characteristics such that
classification itself becomes a question. The most immediate worry raised by this issue is
one of consequences—the physical and mental condition of the resulting being. There
are also broader social consequences to consider, as well as issues of justice, e.g., what
rights would such beings have under the law? is society likely to view such beings as
second-class citizens? or would such beings be thought of as superior to human
beings?330
Beyond these concerns, however, the appeal to human dignity helps us articulate
the worry that perhaps lies at the heart of our discomfort with the very idea of humananimal hybrids: does this creature belong in the community of rational valuers? If the
answer to this question is yes, then we must also ask whether his ability to function as a
rational valuer has been impaired. Functioning as a rational valuer consists in more than
330

Allen Buchanan’s discussion in “Moral Status and Human Enhancement” is highly relevant to the issue
of human-animal hybrids as well.

199
possessing and exercising cognitive capacities for reason and reflection; as I argued
previously, values and reasons rooted in our practical identities, shaped by family and
culture, are vitally important to our functioning as a rational valuer. I believe that
creating true human-animal hybrids has the potential to cut off such beings from any
practical identity in a way that genetic enhancement (even “super-enhancement”) simply
doesn’t. If that is the case, then creating such beings would violate human dignity. My
view of human dignity does not necessarily provide a clear-cut answer here—but it does
give us a framework for practical reasoning in which to consider the issue.
Of more immediate practical concern are restrictions on research involving: (1)
therapeutic human cloning, (2) human embryonic stem cells or (3) the human embryo in
vivo. Although the list of potential benefits of this kind of research continues to increase,
little progress has been made in reaching a consensus regarding what restrictions, if any,
ought to be put into place. These issues really highlight how my view of human dignity
differs from alternative versions. Both the sanctity of life and narrow Kantian accounts
yield rather one-dimensional analysis, and are unable to distinguish among the three
cases: the sanctity of human life view simply holds that the deliberate destruction of
“human life” is forbidden, and the conventional Kantian view holds that the embryo,
lacking any cognitive capacities, deserves no moral consideration at all. It is difficult to
determine what an account that conceives of human dignity as a value to be promoted
would make of the three cases—is human dignity maximized by the beneficial new
therapies promised by this kind of research, or do we promote human dignity best by
protecting the symbolic value embodied in the human embryo? European policy appears
to take the latter view. Because my view of human dignity explicitly acknowledges
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human finitude, neither diminished nor emergent capacities are grounds for denying
inclusion within the scope of human dignity. But what does this imply about the moral
status of early embryos? Are we obligated to respect the human dignity of early
embryos, and if so, what would that entail? Finally, on my view, are there morally
relevant distinctions to be made among the three cases?
First, my understanding is that the process involving therapeutic cloning is not
undertaken with the intent of creating an embryo that will develop into a person; the
“embryo” is created in vitro, without fertilization, for the purpose of yielding particular
kinds of cells, which are extracted within a few days of the first cell division. In this case
there is no potential for the creation of a human being who will develop into a rational
valuer, and on my view therapeutic human cloning does not violate human dignity. To
argue that this kind of procedure violates human dignity would be to understand human
dignity primarily as a symbolic value to be promoted. While this is the view that some
European policy takes, it is not my view, and my view does not prohibit this kind of
procedure.
However, not all stem cells are harvested from embryos created this way. Stem
cells can be extracted from fertilized embryos, for example from surplus embryos created
for the purpose of in vitro fertilization. In this case, the embryos, if implanted, would
have at least a chance of developing into a rational valuer.331 Does my view of human
dignity entail that we prohibit the destruction of such embryos to obtain stem cells, and,
further, does it entail the obligation that we make efforts to implant the embryos (perhaps
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through embryo “adoptions” by infertile couples) so that they have chance to develop
into rational valuers?332
In my discussion of scope I argued that, even acknowledging human finitude, my
account does not settle the question of precisely where to draw the line regarding the
obligation to respect human dignity, but it does draw out some important considerations.
To the extent that potential is an important factor in our moral thinking, the assumption of
finitude points us to why it is so: the moral relevance of potential lies, not in some
mathematical probability, nor in the value of capacities themselves, but in a certain
picture of human growth, assumptions in our practical reasoning about the gradual
development and fading of human capabilities over the course of a lifetime. Moreover,
as I discussed earlier, I believe there are good reasons to take a scalar approach to scope,
where the demands of respecting human dignity are not all or nothing, but admit of
degrees. So, while I don’t think it is definitive, my account does provide us with some
strong reasons to argue that in the case of very early embryos in vitro the demands of
respecting human dignity are minimal. My view does not require that we take
extraordinary steps to sustain all human life at every stage of development, nor that we
maximize human capacities. Once the embryo created in vitro is implanted with the
intent of producing a live-born child, we can at least make the case that it is now on the
continuum of human life in which finitude and dependency give rise to the obligation to
nurture and develop the capacities necessary to function as a rational valuer, but we are
not obligated to implant the embryo, or keep it perpetually frozen. That said, we may
owe the embryo some kind of respect for human dignity, if only symbolic or expressive,
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just as we would owe respect in this nominal sense to brain-dead human beings, or even
human corpses. For example, disposal of the embryo surely has a symbolic importance,
as does the manner in which we handle dead bodies. Moreover, recalling Scanlon’s point
about the scope of moral consideration, the human embryo is morally relevant in other
ways. For example, our treatment of human embryos will have wider consequences,
including influencing our attitude towards human beings at every stage of development.
Embryos created for the purpose of IVF are also morally significant to the individuals
who produced them. The appeal to human dignity, as well as the various other ways in
which human embryos are morally significant, should, at the very least, give us pause
about creating excess embryos, and how they should be dealt with.
What about protections regarding research on human embryos in vivo? The
Protocol to the Convention on Human Rights and Biomedicine Concerning Biomedical
Research (2005) explicitly intends that the scope of the protections include human
embryos in vivo, and exclude human embryos in vitro. All the provisions for protecting
subjects of biomedical research—the necessity of ethical committees, risk/benefit
analysis, scientific quality and consent (via guardian)—apply to human embryos in vivo. I
think my account of human dignity sustains these protections. Once again, my account of
human dignity does not entail a bright line in the course of human development of where
our obligation to respect human dignity begins; however, I believe we can make the case
that a human embryo in vivo is on the continuum of human development that underlies
our assumptions about the growth and fading of human capabilities. Our recognition of
human finitude and dependence helps explain the moral relevance of the potential to
develop into a fully functioning rational valuer: there is nothing magical about potential
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per se, rather we must acknowledge the profound interconnectedness and dependence
among human beings that makes it even possible to fully function as a rational valuer.
The potential to develop into a rational valuer can be undermined not only by act but by
omission, such that we have at least a prima facie obligation to protect and nurture the
development of the capacities necessary to fully function as a rational valuer.333 This
result fits well with our intuitions that to allow research on a human embryo that had a
high risk of causing birth defects, thereby impairing the individual’s ability to function as
a rational valuer for his entire life, would be morally wrong, even where there is
potentially a great benefit to others.

During life prohibitions

Patenting the human genome
I see nothing in allowing the patenting of the human genome that would
undermine the conditions necessary for any particular individual to function as a rational
valuer. As I have stated, my account of human dignity does not conceive of dignity as a
free-floating value to be maximized. It is grounded in a particular conception of human
agency, where we understand the agent as a rational valuer. There may be other moral
concerns that would entail that we should not permit such patents—for example concerns
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over broader social consequences—but these are already raised by the appeals to
consequences and justice.

Commerce in the human body/parts, including surrogacy
This is an issue where the appeal to human dignity enriches our discourse by
expressing moral concerns separate from those captured by the appeals to autonomy,
consequences, or justice. The core question regarding human dignity is whether allowing
commerce in the human body undermines the conditions necessary to function as a
rational valuer. I think the answer is, sometimes. I want to examine the cases of organ
sale and surrogacy to show how the appeal to human dignity is able to make some
important distinctions not fully recognized by the other appeals.
Taking the case of organ sale first, what, if anything, does the appeal to human
dignity add to our thinking about this issue? The predominant bioethical framework
considers many (at times competing) moral reasons for and against permitting the sale of
organs: the appeal to autonomy says if both parties freely agree on terms, it is morally
permissible; the appeal to consequences says if allowing the sale of organs saves lives by
ameliorating the shortage in organs needed for transplant, improves the lives of sellers,
and can be safely undertaken we ought to allow it; the appeal to justice says we must
make sure conditions for such transactions are neither coercive nor exploitative, in as
much as that is possible. Beyond these concerns, however, the appeal to human dignity
asks whether allowing the sale of organs undermine conditions necessary to function as a
rational valuer. I think the answer is that it does not. Whether an organ were donated or
sold would not affect the donor’s health or bodily integrity any differently (again,
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presuming for the sake of argument safe, non-coercive, non-exploitive conditions). Nor
is it likely to adversely affect the conditions under which the seller functions as a rational
valuer—I see no reasons why the connection to family and community would be
disrupted for any significant period.
The issue is more complicated for that of surrogacy, and for this reason the appeal
to human dignity might permit organ sale but prohibit, or at least regulate, surrogacy. In
the case of surrogacy, like organ sale, the conventional bioethical paradigm articulates
important reasons for and against permissibility: once again, the appeal to autonomy says
if both parties freely agree on terms we ought to permit it; the appeal to consequences
says if permitting surrogacy improves the lives of surrogates and provides couples or
individuals with the joy of a child, and can be done safely, we should allow it; the appeal
to justice says we must take care that conditions are neither coercive nor exploitative as it
does in the case of organ sale. In addition to these concerns, the appeal to human dignity
considers whether surrogacy undermines the conditions necessary to function as a
rational valuer—and this is where the two cases diverge.
We often think of surrogacy as a one-off transaction, much like the sale of an
organ, but in fact surrogacy has become an industry in poor countries such as India. In
these transactions, the money paid to surrogates can be truly life-changing: enough to buy
a house or send their children to school. Nevertheless there are high costs: surrogates
often live in dormitories for the entirety of the pregnancy, cut off from their own families
and from the community. They are not allowed to have sexual relations, and they are
often put on bed-rest as a precaution. Because of the social stigma against surrogacy they
typically keep the pregnancy a secret, further isolating them from their own communities.
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Many doctors allow their surrogates to undergo several pregnancies, meaning that some
surrogates live under these conditions for up to two or three years in total.
Some will surely argue that we do not need the concept of human dignity to
prohibit surrogacy under these conditions—we can make the case that (1) the harms
outweigh the benefits (2) the surrogates have limited choices, therefore autonomy is
undermined, and/or (3) the conditions are exploitive, are therefore unjust. However, can
we not also make a persuasive case in the other direction? We might argue that the
harms to the surrogate are of limited duration, and are outweighed by the benefits to
herself and her family—the compensation received is typically enough to substantially
improve quality of life and opportunity for a better future. As to the charge of limited
autonomy, we should keep in mind that there is no ideal autonomy—all of our choices
are limited in significant ways. In light of this, we might argue that the absence of
coercion or deception is adequate. Finally, we might ask whether the conditions under
which paid surrogacy is permitted are indeed more exploitive than “black market”
conditions.
This is where the appeal to human dignity adds to our practical reasoning.
Separate from the moral concerns raised by autonomy, or the overall net of harms and
benefits, or justice, the appeal to human dignity leads us to ask to what extent these
conditions affect the surrogate’s ability to function as a rational valuer. I think there is a
great risk of undermining the surrogate’s agency as a rational valuer: significant risks to
health and bodily integrity; the disruption of social connections, undermining access to
the kinds of reasons necessary to choose one’s own ends and values that are embedded in
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our practical identities; the further restriction of ends caused by the risk to future
pregnancies of the surrogate’s own.
Here one might object that, surely with financial security, conditions for
functioning as a rational valuer, for shaping one’s life, will likely be better for the
surrogate long-term. How are we to judge this trade-off? The appeal to human dignity,
as I have constructed it, is deontological. Respect for human dignity is not a value to be
maximized, it is an obligation to every individual. It doesn’t look at net aggregate
effects, nor does it allow us to trade some human dignity now for more human dignity
later, just as a deontological account would not allow the killing of one person now to
save 100 people later. So, where a consequentialist view would argue that undermining
conditions necessary to function as a rational valuer are indeed a harm, but so long as that
harm is outweighed by improved conditions later, it is permissible, the appeal to human
dignity allows for no such trade-off. Therefore, even though the appeal to consequences
would permit surrogacy in circumstances where there is a net benefit to the surrogate, the
appeal to human dignity does not.
There is another possibility to consider, which is treating respect for human
dignity as a deontological value, along the lines of Sen’s goal rights view, in which we
take into account the respect for human dignity in evaluating states of affairs.334 While I
agree that there are some attractive elements to this kind of view, it is not my view of
human dignity, which centered on our obligations to individual persons. I also worry that
in the context of a pluralistic framework for bioethics, to adopt such a view would risk
collapsing the appeal to human dignity into the broader appeal to consequences—in other
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words human dignity would become one value among various welfare concerns to
consider.
There are certainly cases, particularly where both parties are similarly situated, in
which paid surrogacy could be undertaken without undermining the conditions necessary
for agency. The point I want to make is that the appeal to human dignity brings up
concerns that are in addition to those expressed by the appeal to autonomy, consequences
and justice. In other words, even more is at stake in the circumstances of surrogacy than
the legitimacy of the decision or the resulting balance of benefits and harms; even if the
appeal to human dignity does not entail that surrogacy per se is prohibited, it raises
additional moral reasons relevant to living well as a human being that ought to govern the
conditions under which surrogacy is permitted.

The positive duty to provide healthcare
I want to end this section by briefly sketching out the implications of my view of
human dignity for healthcare. Obviously full treatment of the issue of healthcare
allocation is beyond the scope of my current project, but a few important points need to
be made. First and foremost, I think one of the big advantages of my account of human
dignity is that it sustains a positive duty to provide healthcare without the need for a full
theory of social justice. The obligation to respect persons as rational valuers, coupled
with the recognition of the finitude and vulnerability of human beings is enough to entail
a positive duty to provide healthcare: to preserve and develop the capacities and
conditions necessary for an individual to fully function as a rational valuer requires
ensuring access to adequate healthcare. This of course raises the many further questions,
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not least of which is what constitutes “adequate,” and societies will differ in their
answers as informed by their varying conceptions of social justice.335
Second, since my account of human dignity supports the positive duty to provide
healthcare without the need for discovering what is just, we don’t need to cordon off
public reasons, or conceive of the “person as citizen,” to vindicate the positive duty for
some kind of healthcare. In fulfilling this obligation, we are free to construct a full
account of social justice and resource allocation, including healthcare allocation. Just as
there are many different comprehensive views of the good life, there will be diverse
views of what social justice consists in. What is constant, what is universal, is that we
have the obligation to respect every person by preserving and developing the conditions
necessary for each person to choose his own values and ends through the process of
critical reflection and the engagement with reasons within the community of rational
valuers. This, I contend, is perhaps the most essential way in which human beings are
morally significant, and yet it has been largely left to the side in bioethical discourse.
One final point: those who favor a consequentialist approach to ethics, such as
welfarists or perfectionists, will surely object that their approaches can ground the
positive duty to provide access to healthcare without appealing to human dignity as I
have construed it. Here I want to push back against this claim with the following
suggestion. I will grant that my view of human dignity doesn’t necessarily rule out
taking the appeal in a more value-based direction, such as Nussbaum’s capabilities
approach, which she grounds, in part, in human dignity. However, I contend—but will
not fully argue here—that Kantian resources are still needed for crucial work on two
335
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fronts. First, the notion of the Kantian rational valuer directs us to the kinds of things we
all have reason to value, regardless of our varying thick conceptions of the good: for
example, I contend that Nussbaum’s list of primary human goods can all be derived by
appealing to the rational valuer.336 Second, and perhaps more important, even if we can
find agreement about some list of primary human goods, what grounds any sort of
obligation, if there is one, to provide them? As Amartya Sen puts the question, “the
move from a reason for action to help another person…to an actual duty to give
reasonable consideration to undertaking such an action might appear, at least at first
sight, to be a rather gigantic jump.”337 Far from empty formalism, the Kantian obligation
to respect persons gives us the resources to make that jump. Kantian morality is widely
recognized as the most important and influential account of the obligation to respect
persons. Nussbaum herself acknowledges the contribution of Kant’s thought to the
Capabilities Approach, particularly the importance of agency and the obligation to
respect each person as an end.338 And, as O’Neill reminds us, “as Kant repeatedly
stressed, but later Kantians have often forgotten, human beings are finite rational
beings.”339 Because human beings are finite, vulnerable, and dependent, respect for
persons will entail duties beyond forbearance from certain kinds of action—it will also
entail assisting others in the development of capabilities. The Kantian view of human
dignity, properly understood, forges a necessary link between the right and the good, and
in bioethics it re-connects our obligations to the deeper question of what kinds of things
are necessary for a flourishing human life.
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End of life prohibitions
Withdrawal of treatment and euthanasia
There is a substantial amount of literature in applied ethics regarding the moral
permissibility of withdrawal of treatment and euthanasia.340 The first question I want to
consider is what, if anything, my conception of human dignity adds to our practical
reasoning in the case of withdrawal of life-sustaining treatment. On the predominant
framework, the obligation to respect the patient’s autonomous choice is very strong, and
competent patients almost always have the right to refuse treatment. Where the patient is
not competent, we would utilize a surrogate decision-maker, and would try to determine
what the patient would have wanted (expressed either in an advance directive or perhaps
to family members). We would also, on the grounds of beneficence/non-maleficence,
have to make a judgment regarding what is in the patient’s best interest, attempting to
measure and compare the patient’s pain and suffering against his death. The appeal to
justice would also come into play where life-sustaining resources are scarce and costly.
Aside from the evidently considerable rhetorical appeal, commonplace
invocations of human dignity have actually added little to our discourse on this issue.
The sanctity of human life version of human dignity typically holds either that it is
morally impermissible to withdraw treatment in any case, or that withdrawal of treatment
in some cases is permissible, but euthanasia and physician assisted suicide are not (more
on these later). Conventional Kantian interpretations of human dignity in bioethics are
too often reduced to respect for autonomy—we simply ought to respect what the patient
340
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wants (a competent patient may always refuse treatment) or “would have wanted” (as
determined by a surrogate decision-maker or advance directive). Finally, without a
robust underlying theory of the good, understanding human dignity primarily as a
symbolic value to be promoted is just too vague to effectively aid in our practical
reasoning: on one hand, many people hold that once a patient no longer has a certain
level of human function, it would be contrary to human dignity for him to go on living in
such a state; on the other hand, Foster has argued that human dignity is maximized
through the care we give the neediest of human beings.341
Properly understood, however, the appeal to human dignity considers moral
reasons that are connected to the fundamental question of what it means to live well as a
human being: to function as a rational valuer is to shape one’s own life, to choose one’s
own values and ends through critical reflection and engagement with reasons. In
considering whether or not we ought to withdraw life-sustaining treatment, the appeal to
human dignity leads us to ask first whether and to what extent such function is still
possible. If respecting human dignity means preserving and protecting the conditions
necessary to function as a rational valuer, and the patient is no longer capable of
functioning as a rational valuer (and has no hope of regaining these capabilities), then
there is nothing left to preserve, recover or develop. At that point, on my view of human
dignity, we are no longer required to preserve the individual’s life, and withdrawal of
treatment is permissible.
If withdrawal of treatment is permissible, is euthanasia also permitted on my view
of human dignity? Through the lens of human dignity, is there a morally relevant
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difference between the two cases? Those who hold that withdrawal of treatment is
morally acceptable but euthanasia is not most often articulate three inter-related worries:
killing vs. letting die, the slippery slope, and expressivist concerns.
To start with the question of whether killing vs. letting die matters in such cases,
on my view of human dignity it does not. On my view, to respect human dignity entails
that we refrain from undermining the capacities and conditions necessary to function as a
rational valuer. As I have argued, this entails both negative and positive duties—
forbearance is not enough, we must also help preserve and develop the necessary
capacities and conditions. This means that on the flip side, where we are permitted to
withdraw life-sustaining treatment (because there is no capability for function left and no
hope of regaining such capability) we are also permitted to end the person’s life rather
than wait for him to die. Bringing in our other bioethical appeals as well, there will be
strong reasons in favor of permitting euthanasia: e.g. reasons raised by the appeal to the
virtue of compassion as well as the appeal to the well being of the patient and his family
will favor of a quick and pain-free death over a long and drawn out process of dying.
But the appeal to consequences also raises the worry of the slippery slope—will
allowing euthanasia in a narrow range of cases eventually lead to its practice in less clearcut cases, or worse, in cases where the patient doesn’t want it? What does the appeal to
human dignity add to our thinking about this concern? This worry is tied closely to
expressivist worries—by permitting euthanasia, are we not expressing the view that some
lives just aren’t worth living? I believe that my conception of human dignity is helpful
here—it will help alleviate the slippery slope concern, both in what it permits, and by
what it actually expresses. First, my understanding of the rational valuer does have a
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normative component: the notion of the rational valuer points us to what sorts of things
are necessary to a flourishing human life. Basic biological function is, of course,
necessary to human life itself, but when there are no capabilities left for functioning as a
rational valuer, basic biological function, on my view, is no longer valuable. Notice,
however, that this is a long way from permitting the euthanizing of “defective” human
beings—in explicitly recognizing human finitude and dependence, my view of human
dignity entails that a wide range of human beings are entitled to respect. On my view,
there is a clear criteria for both withdrawal of treatment and euthanasia: where all hope of
functioning as a rational valuer is gone. Permitting euthanasia in the cases where we
would permit withdrawal of treatment does express that sometimes human life is not
worth preserving—but, again, this is only in cases where all ability to function as a
rational valuer is gone, and does not include even substantially disabled human beings.
Permitting euthanasia where we would permit withdrawal of treatment expresses
something else, too: the idea that the rightness or wrongness of an action does not solely
depend on whether we do something or allow it to happen. Just as my view does not
draw the line of our obligation to respect human dignity at non-interference, neither does
it entail that it is always worse to kill someone than to allow him to die. There are cases
in which allowing a patient to die or killing that patient are both morally permissible, and
there are even cases where circumstances give us reasons to conclude that it would be
morally worse to allow the patient to die than to kill him—e.g. when death will be long
and physically and emotionally painful to the patient and family. Let me be clear that I
am not taking the position that there are never any morally relevant differences between
killing and letting die; reasons having to do with motive, character, and integrity, for
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example, can be highly relevant. What I am saying is that the appeal to human dignity, in
what it permits and in what that expresses, helps us see that in bioethics we should not
rely on a false distinction between the two when we are faced with hard decisions.

Physician assisted suicide
But what about cases where such function is still possible, at least for a period of
time? Now we come to the case of physician assisted suicide, where, presumably, the
patient is still capable of functioning as a rational valuer.342 Must we rely on an advance
directive to euthanize the patient once function is permanently lost, or is physician
assisted suicide permissible while the patient is still functioning as a rational valuer? On
the face of it, my view would seem to strongly support the prohibition against physician
assisted suicide: after all, on my view of human dignity we are obligated to protect and
develop the capacities necessary to function as a rational valuer, and assisting a patient in
committing suicide would appear to do neither.343
On my understanding of human dignity, the central question before us in such
cases is under what circumstances, if any, we are no longer obligated to preserve or
develop whatever capacities the patient still has. Following the standard Kantian view,
some would argue that even when a patient has an illness that will cause him to lose the
capacities necessary to function as a rational valuer, we must preserve those capacities for
as long as possible (or if not preserve, certainly not destroy), regardless of the patient’s
wishes, because destroying those properties would be destroying the patient’s humanity.
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The standard Kantian line is that to commit suicide is contrary to dignity because it
destroys humanity, understood as the capacity for rationality, which for Kant has a value
above price. This is commonly taken to include physician assisted suicide, which
destroys a fundamental source of value (humanity) for a conditional end (the avoidance
of suffering).344 On this view, if physician assisted suicide were morally permissible at
all, it would have to operate more like euthanasia, in which the patient expresses his
wishes in an advance directive that he be euthanized after his capacities for functioning as
a rational valuer are irretrievably lost.
I think this interpretation of Kantian dignity is problematic in that it conflates
humanity with a particular capacity, and it implicitly grounds Kantian morality in a
particular value: the value of humanity, understood as the capacity for rational reflection.
I have rejected this interpretation of Kant elsewhere.345 In short, to take this line of
argument is to take what is simply a necessary condition for functioning as a rational
valuer as intrinsically valuable in itself, and the grounds for the obligation to respect
persons. My understanding of human dignity does not take any particular human
capacities to be intrinsically valuable; on my understanding of human dignity, our
humanity does not lie in particular capacities, or even in the exercise of them. Our
humanity lies in our need for justificatory reasons, giving reasons for why we value what
we do, and mutually exchanging reasons with others within the moral community.
Certain capacities are indeed necessary to our humanity, and we therefore all have
reasons to value them, but our humanity does not consist in them.
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To the contrary, on my view, to argue that capacities must be preserved at all cost
in every case would be to disregard the reasons, values and ends of the patient who, faced
with losing his ability to function as a rational valuer, wants to end his life before that
happens. In the case where the person’s ability to function as a rational valuer is rapidly
deteriorating, we are not required to preserve the underlying capacities for as long as
possible when the patient does not want to, and on my view we are permitted to take the
further step in helping the patient carry out the aim of ending his life, even before his
capabilities are lost. I believe that in this case a refusal to help would amount to a failure
to treat the individual as a rational and autonomous being, an end in himself.
I should make it clear that autonomous choice is not dispositive here. Of course,
respect for patient autonomy carries a good deal of weight in our moral thinking, and it is
connected to human dignity, but it is not the whole of it.346 To understand this, it might
be helpful to consider the difference between permitting physician assisted suicide and
permitting a person to sell himself into slavery—let’s assume that in both cases the
person has made an autonomous choice. Why should we allow physician assisted suicide
and not allow a person to sell himself into slavery? First, as I argued elsewhere, what is
central to my view of human dignity is respecting persons as rational valuers—this is not
reducible to respect for autonomous choice. In the case of physician assisted suicide the
person’s ability to function as a rational valuer is deteriorating, and we therefore have
strong reasons in addition to respect for autonomy to end his life before he can no longer
live well as a human being. However, to allow a person to sell himself into slavery
would be to violate human dignity, because it would be to allow him to live a life that is
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in a deep sense no longer human—a life in with no autonomous choice, where one is
given no justificatory reasons, and where one’s own reasons, values and ends are
completely disregarded. Second, while I do not take human dignity as a value to be
maximized, as I have discussed, there is an expressive component to every moral appeal,
including human dignity. To forbid a person from selling himself into slavery expresses
respect for human dignity in a sense that is consistent with my view. On the other hand,
to forbid physician assisted suicide under all circumstances expresses something that is
more akin to either respect for the sanctity of human life, or respect for certain human
capacities, neither of which are consistent with my view of human dignity.
I want to reiterate that my account of human dignity is meant to guide our
practical reasoning, rather than provide a determinate answer to every case. As is always
the case with practical reasoning, judgment plays a crucial role. Regarding physician
assisted suicide, the appeal to human dignity directs us to look at such factors as the
patient’s physical condition, including physical independence and chronic pain; cognitive
abilities, including the capacity for reason, but also memory, emotion, and the ability to
interact with others; the extent and speed of deterioration of physical and mental
capacities given the patient’s underlying disease or condition; and, finally, external
conditions such as the patient’s opportunity for meaningful interaction with others and
the world, and to what extent that opportunity might be improved.
On my account, then, physician assisted suicide would be permitted on the
following conditions, the assessment of which will require careful judgment and
discernment: (1) the patient is currently able to make (or has made and documented) a
meaningful autonomous choice to end his life; and (2) the patient’s health or bodily
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integrity is compromised to such an extent that, either currently or within a definable
period of time, it will substantially impede his ability to function as a rational valuer; and
(3) his ability to function as a rational valuer cannot be substantially improved by altering
his environment. Determining what it means to have one’s ability to function as a
rational valuer “substantially” impeded will require the careful evaluation of many
factors, as will determining to what extent the patient’s environment might be improved.
Again, the appeal to human dignity provides a framework for practical reasoning rather
than a bright line.

Positive duties and eldercare
The appeal to beneficence has been and will remain a cornerstone of bioethical
principles, and the obligation to act in the best interest of patients is strong. Nevertheless,
the appeal has typically not been taken to ground positive duties that are very far
removed from immediate medical care. Indeed, while it sounds fairly straightforward,
determining more broadly what is in the best interest of the patient gets fuzzy pretty
quickly as we start to think it through: what yardstick ought we use to determine the
quality of life for different individuals? what weight should we give preference
satisfaction in measuring welfare? how do we take into account factors other than
medical conditions that affect well-being? These questions become even more relevant
when we consider what obligations we have in caring for elderly people who are no
longer able to fully care for themselves. I will argue here that for guidance we ought to
look not to beneficence, but to human dignity. The appeal to human dignity entails
substantial positive duties to these individuals, with stronger normative force and greater
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specificity than the appeal to beneficence. This issue of eldercare is not the focus of my
project here, and so I will limit discussion to outlining my argument and sketching some
practical implications. I will leave further development to future work.
To briefly reiterate my general argument for positive duties, which draws heavily
on Onora O’Neill’s arguments: There are certain capacities and conditions necessary to
fully function as a rational valuer, and these can be undermined in two significant ways.
First, human beings are not ideal agents, but rather finite, vulnerable, dependent beings.
Our vulnerability waxes and wanes, but we are considerably dependent on others to
function as agents over the course of our lives. Second, the process through which we as
rational valuers shape our own lives is rich and complex. The sources of reasons and
values are myriad, and many are forged by our practical identity as influenced by family,
community and culture—without appropriate connection and engagement with these
sources of reasons, a human being will not be able to fully function as a rational valuer.
Therefore, we must be careful to maintain, in as much as possible, access to those
reasons through facilitating social connections at the end of life, even when cognitive
capacities might be failing. This means first that people who wish to remain at home and
who have families who can care for them ought to have that option—by covering
substantial costs of nursing home care, but very little in the way of in-home care, the
current Medicare/Medicaid system effectively funnels people who might be able to live
in a home environment into institutional care.347 Several European countries subsidize
both in-home care and senior communities, with the explicit goal of maintaining quality
of life for elderly people, by facilitating a sense of both independence and community.
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This model is not cost-prohibitive, either, and has actually been shown to decrease costs
and improve quality of care.348
Where living in a home, family or community setting is not an option and people
must move into long term care facilities, institutions will need to ensure that residents
have the opportunity for mental and physical stimulation, interaction with other people
and the community, and access to news and other media so that we protect in as much as
we can their engagement with these sources of reasons and values. Moreover, while it
will surely be necessary to administer medication to control pain, as well as alleviate
symptoms such as agitation that can accompany conditions such as Alzheimer’s, care
must be taken that residents are not over-medicated—in too many cases patients are
medicated to such an extent that their abilities to function as rational valuers is severely
impaired.349 Finally, we must also ensure that the reasons and values of residents are
recognized and taken into account in as much as is possible. In an institutional
environment, particularly where the physical and cognitive capacities of individuals are
greatly diminished, the risk is very high that any reasons and values they do have are
ignored. This would be a failure to acknowledge these patients as members of the
community of rational valuers, and as such would be a violation of human dignity. The
obligation to respect human dignity entails duties beyond physical care, and even beyond
the nurturing of necessary cognitive capabilities—it entails that environmental conditions
are such that every individual have the opportunity to participate in as much as he is
capable in the community of rational valuers. In fulfilling this obligation we are too often
falling very short.
348

For example, see Denmark’s model for aging in place
See, for example, Ina Jaffe and Robert Benincasa, “Old and Overmedicated: The Real Drug Problem in
Nursing Homes.” NPR. Dec 10, 2014
349

222
5.4 CONCLUSIONS: INTEGRATING THE APPEAL TO HUMAN DIGNITY
Table Summarizing Applications:
PROHIBITION OF:

ENTAILED BY THE
APPEAL TO HUMAN
DIGNITY?

Eugenics

NO

Sex selection

NO

Commerce of human embryo, egg or sperm

NO

Human-animal hybrids

YES*

Human pregnancy in animal uterus

NO

Reproductive human cloning

NO

Non-reproductive (therapeutic) human cloning

NO

Human embryonic stem cell research

NO

Research on the human embryo in vivo (protections)

YES

Patenting gametes, embryos or fetuses

NO

Patenting processes involving destruction of human embryo

NO

Patenting the human genome

NO

Commerce of human body/ parts (including surrogacy)

IN SOME CASES**

Withdrawal of treatment

NO

Euthanasia

NO

Physician assisted suicide

NO***

*The appeal to human dignity does prohibit the creation of human-animal hybrids where the resulting being
possesses the capacities necessary to function as a rational valuer, but is cut off from any meaningful
practical identity.
**The appeal to human dignity does prohibit surrogacy in cases where acting as a surrogate impairs the
ability to function as a rational valuer.
***The appeal to human dignity does not prohibit physician assisted suicide, but it does entail criteria for
evaluating whether it should be permitted in each case. The patient’s autonomous choice is not dispositive.
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I hope my discussion has shown that the dominant American bioethical paradigm
is indeed incomplete without the appeal to human dignity. 350 Particularly regarding
cases involving human life at the margins, appeals to autonomy, beneficence/nonmaleficence, and justice fail to capture the whole of our moral concerns. Without the
appeal to human dignity, we consider many different ways of being morally significant,
but we leave out the central way in which human beings are morally significant: as agents
who shape our own lives and give reasons for our values and ends. While the moral
reasons that are connected to human agency do not sustain very many of the bioethical
prohibitions considered here, they do re-connect bioethics to the deeper question of what
it means to live well as a human being, and point us to some substantial positive duties
that have been largely overlooked in the field. We would achieve a richer bioethical
discourse by replacing the predominant framework with a pluralistic approach that
includes appeals to: autonomy, consequences (beneficence/non-maleficence and broader
social consequences), justice, the virtues and human dignity.351
Why do I not favor replacing these appeals altogether with the appeal to human
dignity? The reason is that all four appeals encapsulate moral concerns that are
connected to human dignity, but not reducible to it. Moreover, whereas the appeal to
human dignity, as I have constructed it, it meant to be as universal as possible, I see more
room to bring in particularity in the other four appeals. For example, while in principle
350

I take the predominant American paradigm to be Beauchamp and Childress’s mid-level principlism.
My suggested framework does not simply tack the appeal to human dignity onto Beauchamp and
Childress’s principlist approach, which draws on the principles of respect for autonomy, nonmaleficence,
beneficence, and justice. As I have discussed elsewhere, my approach draws more heavily on Baruch
Brody’s pluralistic framework of ethical appeals, which includes the appeal to consequences, rights, respect
for persons, the virtues, and justice. There is a lot of interesting work to be done on this, particularly on our
understanding of autonomy and its connection to human dignity.
351
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autonomy is a crucial aspect of human dignity, there is an acceptable range of autonomy
that will be determined by cultural values. Likewise, even as seemingly simple a
question as “what is best for the patient?” is likely to have varying answers among
different cultures, families and individuals. Certainly conceptions of justice will vary a
great deal among societies, with different ordering of values such as equality, security,
and freedom. Even the virtues will show some variation, although it does seem plausible
that there can be agreement on a list of cardinal virtues of particular relevance to medical
ethics. We can see, then, that we can achieve a welcome and necessary balance between
the universal and the particular if we use a pluralistic approach that includes all five
appeals: autonomy, consequences, justice, the virtues and human dignity.
Neither do I intend human dignity as a value that “trumps” the other four appeals.
As I have argued extensively, I do not conceive of human dignity as a value at all.
However, the appeal to human dignity can be said to be a trump in one important sense:
it, and it alone, provides us with the justificatory resources for evaluating normative
claims that are meant to be universal. Whereas all four of the other appeals require some
kind of substantive view of the good, or cardinal ordering of values, the appeal to human
dignity is distinct in its ability to ground moral obligations free from particular value.
This is the profound contribution of Kant’s project. Human dignity has previously been
largely set to the side in the context of American bioethics. It is time to bring it to the
forefront.
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