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Informed Consent to Rationing Decisions by
Managed Care Organizations
Jeremy R. Dorsett
ABSTRACT
It has been argued that the rationing of medical resources effected by managed care
organizations violates the philosophical doctrine of informed consent, which is linked to
the principle of respect for patient autonomy. Two models which purport to protect
patient autonomy, in consonance with the doctrine of informed consent, and in the face of
institutional rationing decisions, via prior disclosure, are examined. It is found that the
‘prior global consent’ model is less effective at preserving patient autonomy through
prior disclosure than is the ‘waiver of informed consent’ model. The immediate
conclusion for managed care is that institutional rationing need not be antithetical to the
doctrine of informed consent. The broader philosophical conclusion is that the
hierarchical notion of autonomy espoused by the ‘waiver’ model is, in some cases, more

effective than the integrated notion espoused by the ‘global consent’ model.
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Informed Consent to Rationing Decisions by
Managed Care Organizations
Jeremy R. Dorsett
CHAPTER 1: INTRODUCTION
Managed care organizations, so prevalent in contemporary American healthcare, are
essentially motivated by the desire of those who pay for health care to reduce costs. This
end is achieved through the rationing of medical resources, specifically, through limiting
the utilization of expensive, marginally useful diagnostic or treatment interventions. It
has been argued that such organized rationing violates the so-called principle of
autonomy-—including the medical incarnation of this principle in the form of the
‘doctrine of informed consent’.! The upshot of this doctrine involves the designation of
competent patients as the locus for medical decision-making, ceteris paribus. It should
be noted at this juncture that the managed care agenda of limiting access to expensive,
marginally beneficial interventions is not uncontroversial prior to our concerns regarding
patient autonomy. Firstly, the data which purports to establish certain diagnostic and
treatment interventions as marginally useful is quite unclear, and, therefore, possibly
quite unreliable. Secondly, the time and opportunity costs involved in attempting
effectively to disclose exactly what is at stake in many decisions to limit access to
expensive, marginally beneficial diagnostic and treatment protocols may simply be
overwhelming. Nonetheless, we shall focus our attention on the circumstances under

which full disclosure might be avoided at specific times of institutional rationing

' E.g., Kassirer, J. 1998. “Managed Care—Should we Adopt a New Ethic?” New England Journal of
Medicine. 339(6) August 6, 397-8; Sulmasy, D. 1995. “Managed Care and the New Medical Paternalism.”
The Journal of Clinical Ethics. (winter). 324-326.



following enrollment. For this pervasive consent-seeking would encourage increased
utilization and/or straying from the managed care organization. Further, it would return
the locus of decision-making to the doctor and patient, especially the patient, which is
demanded by the doctrine of informed consent. However, apart from questions of
practicality in time-management and their relation to economics, if decision-making is
consistently the prerogative of the patient in managed care organizations, then, if we
accept the inverse variation of choice and cost,’ the end of managed care is hindered.

This thesis shall examine two potential models for preserving patient autonomy
in consonance with the doctrine of informed consent and in the face of institutional
rationing decisions—firstly, global, blanket, or bundled consent prior to enrollment in a
managed care organization, and, secondly, the waiver of one’s right to informed consent
prior to enrollment. Both models attempt to obviate the physician’s obligation to obtain
isolated, case-specific informed consents or refusals at the time of particular, discrete
treatment decisions motivated by an economic rationing mechanism, by way of a prior
disclosure at the time of enrollment. The further implications of this analysis include
questions of the extent to which managed care organizations ought to be regulated, and
insulated from a substantial class of lawsuits which might claim violation of a patient’s
right to informed consent on both the tort model of Salgo v. Stanford and the malpractice
model of Natanson v. Kline, at the very least. At most, our analysis addresses the moral
foundations of managed care, and whether such organizations can be justified.

Philosophically, the ensuing analysis can be seen as an extended, albeit somewhat
indirect inquiry into the concept of autonomy, which motivates the doctrine of informed

consent. In Chapter 1, §2, we shall offer a rudimentary and ostensibly uncontroversial

2Chapter 1, §1.



account of autonomy for health care decisions. For traditional, discrete informed consent
events, this account of autonomy shall be quite sufficient. However, in the case of the
prior disclosure of a rationing mechanism, we shall be confronted with divergent models
which purport to preserve autonomy in conformity with the doctrine of informed consent
without full disclosure at the time of each future intervention. We shall take our first
look at these two models in the second chapter, as they are presented by Mark A. Hall.
The import of these alternative models are essentially alternative understandings of
autonomy. Therefore, the rationing of medical resources by managed care organizations
can be regarded as a heuristic; it forces us to further clarify our seemingly adequate
theory of autonomy.

In the third and fourth chapters, we shall examine the two models in detail. In
both cases, we shall be concerned with the extent to which our model of choice can
effectively bind a given patient over time, as would seem to be the end of enrollment with
a managed care organization, while remaining consistent with our original idea of
autonomy. Over the course of our inquiry into the extent to which ‘prior global consent’
and ‘the prior waiver of consent’ can be regarded as consistent with our theory of
autonomy, we shall come to see two radically different general ideas of autonomy, which,
of course, will have application far beyond the test case of managed care. The accounts
of autonomy which emerge according to our two models might be dubbed the
‘integrated’ and ‘hierarchical’ conceptions of autonomy, respectively. In the fifth and
concluding chapter, we shall attempt to recount the merits and demerits of the two

models, and draw conclusions about what we have learned about patient autonomy, and,



more generally, our theory of autonomy and how best to understand autonomous actions
which serve to bind the agent over a period of future time.
§ 1. Managed Care

During the latter part of the twentieth century, spending for U.S. healthcare services grew
at a rate of 3% faster than spending on all other goods and services combined, and
jumped from 9.3% of the GDP in 1980 to 13.6% in 1992. In 1993, the average American
spent $3900 on healthcare, for a total of $942.5 billion.” The remarkable escalation in
medical spending during this time created the impetus for the creation of strategies of
cost-containment, including, most notably for the present undertaking, the concept of the
managed care organization. Whether an HMO, PPO, or EPQ, it is often part of the cost-
containment strategy of managed care organizations to ration medical resources.

Managed care presents an alternative to traditional fee-for-service arrangements
in healthcare. Given the fee-for-service model, patient health plans are provided by
passive third parties, which in general make the doctor and patient the locus for medical
decision-making (generally, the fee-for-service model involves a third party, although it
may be comprised of simply the doctor and patient, in which case, the physician and
patient are obviously the locus for medical decision-making). While third party insurers
guarantee optimal freedom in medical decision-making, they cannot predict or control the
prices of their premiums insofar as they cannot control the healthcare market. In fact, it
is reasonable to assume that the fee-for-service model of healthcare provision
contributed significantly to the rapid escalation in healthcare costs during the latter half
of the twentieth century, noted above. Along with the development of more sophisticated

and accordingly more expensive medical technologies during this time, came a “trend



toward broad benefits under provider control [which] was supported by a feeling...that a
person should not be forced to weigh costs and benefits at the time of illness—that
individuals should not have to forego needed care on account of cost at the time that care
is needed.™ Thus, not only were the doctor and patient the locus of medical decision-
making, but they were essentially “insulated from the economic consequences of their
health care spending decisions,” enabling patients to “freely demand ‘the best, no
expenses spared’,” and physicians to “freely order every intervention of the slightest
potential benefit.”® The seeming historical implication of the fee-for-service model is
that the value of the free and unconstrained choice of patients and providers, and the
value of the containment of healthcare costs,’ vary inversely. In taking this implication
seriously, managed care organizations have sought to offer an alternative to the high costs
of fee-for-service arrangements. The choice of patients and providers are constrained in
the interest of affordability, as informed by their inverse relationship.

The most basic way that managed care organizations are able to constrain patient
and provider choice is through actively and effectively decreasing the utilization of
resources. In the case of patients, resource use can be minimized by limiting access to
specialists and special diagnostic tests through the imposition of a gatekeeper, ordinarily
the primary care physician, and by imposing financial disincentives for straying from the

managed care organization. In the case of physicians, freedom to make use of potentially

? International Trade Aministration., U.S. Department of Commerce, U.S. Industrial Outlook 1994, at 42.
* Morreim, E.H. 1991 Balancing Act: The New Medical Ethics of Medicine’s New Economics. Dordrecht:
Kluwer, 12; see also, Aaron, H.J. and W.B. Schwartz. 1984 The Painful Prescription: Rationing Hospital
Care. Brookings Institution, Washington. 134.

5 Ibid. See also, Ginzberg, E. 1990 “The Destabilization of Health Care,” The New England Journal of
Medicine 315, p758; Thurow, L.C. 1984 “Learning to Say ‘No'" The New England Journal of Medicine
311, p1570; Butler, S.M. and E.F. Haislmaier (eds.), 1989 Critical Issues: A National Health System for
America The Heritage Foundation, Washington, D.C. pp6-13.



cost ineffective procedures and tests may be SUbject to scrutiny by utilization review
boards, and both incentives for economical use (bonuses, capitated payments), and
disincentives for overuse (withholding of compensation) may be imposed.” It is evident
that the incentives for providers on the managed care model are quite contrary to those of
providers on the fee-for-service model. The economjcal management of resources, aimed
at cost reduction for those who pay for healthcare, wijj henceforth be called rationing.

However, competition between the values of affordability and range of choice

need not represent a catch-22. Although affordable healthcare accompanied by complete
patient control might seem optimal, given the limitation of resources faced by most
patients, there can be good reasons for allowing 5 managed care organization to limit
utilization of resources. In the extreme Case, over-diagnosis may lead to over-
intervention and eventuate in detrimental resulis for the patient. Essentially, the
limitation of access to resources may, in many cases, reduce the patient’s risks to
morbidity and mortality.® Additionally, it remains an ostensibly prudent tradeoff to limit
access to diagnostics and treatment which can be regarded as marginally useful, not to
mention potentially harmful, in the interest of conserving one’s resources. This
conclusion “is substantiated by a growing body of evidence.” While the success of
managed care organizations at providing service at 3 lower cost than fee-for-service

arrangements has been empirically documented, there have been no studies which have

been able to conclude that the overall quality of healthcare provided by health

® The assertion of these two values as implicit in American healthcare is taken originally from, Engelhardt,
H.T. ‘Hand-out—Managed Care’, 3/1/00.

7 Engelhardt, H.T. ‘Hand-out—Managed Care’, 3/1/00.

8 Welch, Gilbert H. “Questions About the Value of Early Intervention.” The New England Journal of
Medicine. May 30, 1996; Vol. 334, No.22.

? Davis, K. and G.F. Anderson, D. Rowland, E.P. Steinberg. Health Care Cost Containment. Baltimore:
Johns Hopkins University Press, 1990. p. 156.




management organizations differs from that of their fee-for-service counterparts, and
some studies suggest that it is better.'°

Nonetheless, when we consider the trade-off achieved by managed care
organizations, namely, the reduction in patient and provider choice, which makes
possible the reduction in price, we are confronted with ethical questions surrounding the
imposition of a limitation on choice. Specifically, we must inquire into the role of
informed consent, which is ordinarily depicted as the patient’s right and the physician’s
obligation, in this unique setting. When a patient is enrolled in a managed care
organization, which makes economically-motivated rationing decisions in the interest of
limiting utilization, is his or her right to free and informed consent abridged at discrete
junctures by such decisions? Likewise, when a physician conforms to institutional
standards of care by limiting access to expensive but potentially important or informative
treatments, does he or she have a responsibility to inform the patient?

§2. Informed Consent and the Principle of Autonomy

In order to understand fully the rights and obligations relative to the doctrine of informed
consent which may or may not be present for the patient, physician and managed care
organization, we must more fully explicate the doctrine of informed consent. Firstly,
informed consents and refusals are autonomous actions of persons, as we shall see, and,

in conformity with the philosophical tradition, we shall suggest that the doctrine of

1% See, e.g., Luft, H. 1978. “How do Health Maintenance Organizations Achieve Their Savings? Rhetoric
and Evidence.” New England Journal of Medicine 298, no. 24: 1336-43, 1981, Health Maintenance
Organizations: Dimensions and Performance. New York: Wiley, 1988. “HMOs and the Quality of Care.”
Inquiry 25, no. 1:149-56; Manning, W.G., A. Liebowitz, G.A. Goldberg, W.H. Rogers, and J.P. Newhouse.
1984. “A Controlled Trial of the Effect of a Prepaid Group Practice on the Use of Services.” New England
Journal of Medicine 310, no. 23:1505-10; U.S. Chamber of Commerce. 1985 Employee Benefits, 1984.
Washington, D.C.; Cunningham, F., and J. Williamson. 1980. “How Does the Quality of Health Care in
HMOs Compare to That in Other Settings?” Group Health Journal 1:4-25.



informed consent is “straightforwardly linked to the principle of respect for autonomy.”"!

This is relatively uncontroversial. The more interesting (and controversial) question
which this begs is the question of how we are to understand the idea of ‘respect for
autonomy’. Etymologically, autonomy can be traced to the idea of ‘self-legislation’, but
how are we to understand this new idea of ‘respect for self-legislation’.

We could offer a Kantian interpretation wherein making laws unto oneself in
conformity with the dictates of pure reason necessitates that we respect other persons in
their law-making capacity. This formal aspect of the categorical imperative, which links
respect for autonomy with respect for other persons as free and rational, may be
insightful, but we may not want to accept the further Kantian specifications of duties
based upon his notion of the ‘pure rationality’ which informs autonomy. We may not be
able to secure the actual content in particular circumstances of how we are to respect the
autonomy of persons from this abstract and undetermined idea of pure reason. Thus,
autonomy as ‘self-legislation’ involving adherence to a list of specific duties gives way to
autonomy as ‘self-determination’, where the formal character of respect for persons as
free and rational becomes paramount and the specific content of actions becomes
variable.

The question now becomes, how can we optimally respect the autonomy of other
persons as free and rational? Firstly, we must provide sufficient relevant information
material to the decision at hand (the selection of the standard of sufficiency is immensely
controversial, and we shall address this more fully in what follows'?). If the patient is to

make an autonomous decision, one in which he determines himself in a manner

'! Faden, R. and Beauchamp, T.L. A History and Theory of Informed Consent. New York: Oxford, 1986.
101.



consistent with his beliefs, values, principles, etc., he must sufficiently understand the
facts material to the decision, or have a “fully adequate apprehension of all the relevant
propositions or statements (those that contribute in any way to obtaining an appreciation
of the situation) that correctly describe...the foreseeable consequences and possible
outcomes that might follow as a result of performing and not performing the action.”'® It
is certainly not the case that people universally have a duty to respect the autonomy of
others by providing them with sufficient relevant information regarding all of their
decisions—this prima facia duty is obviously subject to considerations in practice such as
proximity. However, the duty to inform as a means of respecting autonomy must be
regarded as a universal actual duty of physicians, insofar as the fiduciary relationship
obtaining between doctor and patient requires it in conjunction with the idea that people
ought to be free to determine themselves in accordance with their own beliefs, values,
principles, etc.'*

Secondly, in respecting the autonomy of other persons as free and rational, we
must not coerce them in any way, nor permit them to be subject to any coercion.
Coercion is clearly at all times inconsistent with respect for autonomy, as it interferes
with the freedom and capacity for self-direction which we have seen are essential to
autonomy. As was the case in the first necessary element for the respect of autonomy,
the duty not to permit coercion may not at all times and in all instances be the actual duty
of all persons, but in the fiduciary doctor-patient relationship, it must be regarded as such.

The third and final necessary element of respect for autonomy is the assurance

that the person making the decision has some degree of understanding and appreciation

12 Specifically, in Chapter 2, §6.
13 Faden and Beauchamp, 252.
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of the nature of his or her decision as an intentional authorization or refusal, permission
or forbearance. Respect for autonomy is informed by the idea that persons ought to be
respected as free and rational. However, if a person is unable to comprehend the nature
of his or her action, then the rationality of the alleged person is in doubt, regardless of the
beliefs, values, principles, etc. which may have informed the particular alleged person. It
is not so much important what the specific beliefs, values, principles, etc. are in order to
determine decisional capacity. Rather, the critical aspect for decisional capacity is that
actions are considered in light of ones beliefs, values, principles, etc., whatever they may
be.

Henceforth, the informed consent or refusal of a patient will be treated as a
specific instance of an autonomous action, and one which must be ensured by the
physician, as noted. In addressing the questions of informed consent relative to rationing
decisions in managed care organizations, we shall inquire into whether or not particular
actions qualify as autonomous in light of the three criteria above. Further, as we delve
into the two proposed models, we shall see alternative understandings of autonomy
emerge, which shall prove successful to varying degrees in the case of institutional
rationing.

§3. The Principle of Beneficence
While informed consent is, as we have said, ‘straightforwardly linked’ to the principle of
respect for autonomy, this is not the only principle which informs bioethical thinking.
The principle of beneficence, which essentially says that one ought to do good for others,
and in the case of bioethics says that the physician ought to do what is best for the

patient, appears to come into direct conflict in many instances with the principle of

“Engelhardt, H.T. The Foundations of Bioethics. 2™ Ed. New York: Oxford, 1996. 300.
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respect for autonomy. (Once again, while the obligation unto beneficence may in general
be a prima facia consideration, it is universally actual in the case of physicians.) For
instance, the physician may see the good of the patient and the outcome of his
autonomous decision as divergent, in which case, the principles of autonomy and
beneficence would appear to conflict. However, if the conditions for an autonomous
decision are met (the patient is fully informed, free from coercive forces, and acts with
understanding of intent), then the patient must be recognized as having a prior knowledge
of his good, to which the physician, in seeking the good of the patient, must defer,
regardless of his considered opinion. This is not to claim that the physician has an
obligation to treat when there is a disagreement regarding the good of the patient, but
only to respect the autonomous decision of the patient.
§4. Autonomy and Beneficence in Rationing Decisions

If we consider rationing decisions in isolation following patient enrollment in a managed
care organization, then it would appear that they violate the doctrine of informed consent
as informed by respect for autonomy. In fact, they effectively preclude autonomous
action. The patient is ostensibly coerced, i.e., the decision concerning his or her future
course of treatment, diagnosis, etc. is made for him or her taking no cognizance of his or
her right to self-determination. It may be that autonomy could be preserved according to
the patient’s right to exit the managed care organization and freely and independently
seek treatment more consistent with his or her ends. However, if the decisions are simply
being made without informing the patient about the details, potential and probable risks
and/or benefits, alternative treatment plans with their accompanying potential and

probable risks and/or benefits, along with an explanation of the voluntary nature of the
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treatment, as subject to consent or refusal, then the patient has no means of establishing
criteria for when exit would be prudent.'’

Is it the case that physicians have a responsibility to inform patients at each
isolated point at which a rationing decision may be made, especially when the physician’s
opinion differs from that of the managed care organization? Ideally, this may be
desirable, but the critical issue is that if we offer an affirmative answer, then we may have
effectively hindered what is unique about managed care, as reviewed in Chapter 1, §1.

In response to this question, it has been suggested that what is needed, if managed
care is unavoidable and potentially desirable, is a more robust notion of beneficence,
which supercedes institutional decisions based on economic benefit, and makes possible
decisions based on benefit to the patient. Essentially, the claim is that if the principle of
autonomy must, in some sense, be overlooked in the interest of economic considerations,
then the principle of beneficence must pick up the slack, as it were. Ultimately, these
responses attempt to recapture something of the Hippocratic beneficence traditionally
found in the doctor-patient relationship by translating it to the institutional level.'!® These
attempts to extend the good sought by institutional decisions through the principle of
beneficence may have some merit, but if we can salvage the rights of the patient in the
context of managed care in terms of the principle of autonomy outlined in Chapterl, §2,
there may be less necessity to oversee the good of the patient. Further, if we can rescue

the autonomy of the patient in the face of rationing decisions by managed care

5 These arguments for isolated, post-enrolment disclosures are advanced by e.g., Menzel, P.T. 1990.
Strong Medicine: The Ethical Rationing of Health Care. New York: Oxford University Press. pp. 145-6;
and Morriem, E.H. 1991. Balancing Act: The New Medical Ethics of Medicine’s New Economics.
Dordrecht: Kluwer.

16 E.g., Morreim, E.H. Balancing Act, the New Medical Ethics of Medicine's New Economics, Washington:
Georgetown University Press, 1995; Peppin, John F. “Business Ethics and Health Care: The Re-emerging
Institution-Patient Relation.” The Journal of Medicine and Philosophy 24(5), 535-50.
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organizations, rather than resorting to some form of institutional or other beneficence,
then we have asserted the primacy of the principle of autonomy over the principle of
beneficence in an area where this may not seem unreasonable.

We have proposed that the patient does have the most intimate knowledge of his
or her best interests, values, principles, etc., aithough the physician will know better how
to achieve the good in question, and that respecting autonomy, as defined above, secures
the good of the patient more effectively in most cases than some form of beneficent
action.'” The principle of beneficence itself is problematic insofar as it is unclear what
and whose notion of the good is to be employed, and how this notion is to be ascertained.
If we grant that the good of the patient ought to be procured by the physician or managed
care institution, then it is still dubious that the physician or managed care institutions
could at all times be privy to the good of the patient, whereas we can assume that the
patient is a better and less circuitous judge. Further, it may not always be desirabie that
the purported good be effected, especially in nontrivial matters, in which case the
conditions for the purported act of beneficence must be negotiated in the face of some
sort of forbearance rights, which is another assertion of the primacy of the principle of
autonomy over that of beneficence.'® It seems then that if we can offer an account of
rationing decisions by managed care organizations which retains the autonomy of the
patient in question, despite apparent conflicts, this account would be preferable to giving

up patient autonomy and ‘making it up’, as it were, via the principle of beneficence.

7 Chapter 1, §3.
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§5. Salvaging Autonomy

Taken in isolation and following enrollment in a managed care organization, rationing
decisions appear to violate a patient’s right to informed consent as expressed in the
principle of autonomy. Essentially, we have said that in response to the question as to
whether physicians (or institutions) have a responsibility to seek an informed consent or
refusal to each and every isolated rationing decision, if consent is not sought, it appears
that the principle of autonomy is violated, but if consent is sought, we have turned
recreant to managed care. However, it would be preferable to provide an account of the
conditions under which autonomy would be preserved despite the apparent problems,
rather than revert to the principle of beneficence as the solution. The most promising
opportunity to rescue the principle of autonomy is to make the case that such rationing
decisions can be preemptively authorized at the time of enrollment in the managed care
organization. We would like to suggest that there are two models which purport to
account for this authorization and that they are radically divergent, although often
conflated."

The first model seeks to secure consent to all future treatments on the basis of
informed consent to the criteria for and results of rationing decisions at the time of

enrollment. The reasoning behind this justification is that “enrolling with an HMO

'® Engelhardt, 103-29.

1% See e.g., Wear, S. Informed Consent: Patient Autonomy and Clinician Beneficence Within Health Care.
2™ Ed. Washington D.C.: Georgetown University Press, 1998. 23, in his section on the ‘Waiver Exception’
to the informed consent requirement: “the least troublesome exception would seem to occur when the
patient voluntarily gives up his right to an informed consent...For this exception to be legitimate, the
patient....must still give a prior generic consent to treatment”; Dresser, R. “Bound to Treatment: The
Ulysses Contract.” The Hasting Center Report. June 1984. 13-17: “By furnishing a means of consenting in
advance to treatment for a mental disorder and of waiving the right to refuse that treatment when it is
administered...”; and, Hull, R.T. “Informed Consent: Patient’s Right or Patient’s Duty?” The Journal of
Medicine and Philosophky 10(1985), 183-97, 184, “The typical blanket consent form presented to a patient
to sign upon admission encourages the patient passively to waive [his rights].”
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constitutes blanket advance consent to the subsequent denials of marginally beneficial
care created by the rules, procedures, and incentives disclosed at the outset (and
periodically reaffirmed through annual open enrollment decisions); thereafter, additional
disclosure at the time of treatment is unnecessary.”?® This first model might be described
as global, blanket, or bundled consent. We shall find that the notion of autonomy which
is supported by this model of informed consent is an integrated understanding of
autonomy. The second model authorizes rationing decisions by way of a waiver of one’s
right to free and informed consent (within limits) at the time of enrollment. Under this
second characterization, informed consent requirements “are not satisfied—they are
dispensed with at the patient’s request.”?! This second model might be described as a
waiver of informed consent. We shall find that the notion of autonomy which is
supported by this model of informed consent is a hierarchical understanding of
autonomy. The question which we shall seek to address in what follows is whether either
of these can do the job of retaining patient autonomy in consonance with the doctrine of
informed consent and in the face of future discrete rationing decisions on the part of
managed care organizations. Our analyses of these two models will have implications for
how best to understand autonomy relative to prior commitments such as enrollment with
a managed care organizations, and how such prior autonomous actions can effectively

bind over time.

2 Hall, 656.
2! Hall, 660.



Informed Consent to Rationing Decisions by
Managed Care Organizations
Jeremy R. Dorsett
CHAPTER 2: MARK A. HALL’S ARGUMENTS
The two models which purport, via prior disclosure, to preserve patient autonomy in the
face of rationing decisions introduced in the preceding chapter, namely, prior global
consent and the waiver of one’s right to informed consent, have been proposed by Mark
A. Hall in an article from the legal literature entitled “Informed Consent to Rationing
Decisions.”! Before examining the adequacy of the two models themselves in the
following two chapters, we shall undertake the task of explicating the arguments made by
Hall on their behalf.
§6. Hall on Informed Consent

It is important to remember that when Hall alludes to the doctrine of informed consent, he
is describing the legal doctrine which emerged in 1957, it is generally agreed,” in Salgo v.
Leland Stanford Jr. University Board of Trustees. The essence of Hall’s analysis is “to
inquire whether adequate global disclosure at the time of enrollment (or re-enrollment)
suffices to satisfy legal requirements of informed consent.”” However, while Hall is
primarily concerned with the legality of informed consent to rationing decisions rather

than the philosophical implications of such a practice, with which we shall concern

! Hall, Mark A. “Informed Consent to Rationing Decisions.” The Milbank Quarterly. Vol.71, No.4, 1993.
p. 645-68.
? See Beauchamp, T. and R. Faden. 1986. A History and Theory of Informed Consent. New York: Oxford
University Press. p. 56-60, in which the authors note that agreement on this date is a notable exception to
the broad disagreement between historians of informed consent, Martin S. Pernick and Jay Katz.
? Hall, 646, emphasis mine; the global disclosure alluded to ought not to be confused with global consent.
The former is presupposed as a de facto event. The question for Hall is whether there is a model whereby it
can be understood to be consistent with the legal doctrine of informed consent, global consent being one of
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ourselves in the chapters to come, we cannot conclude that his notion of the legal doctrine
of informed consent is narrow by any means. Rather, upon looking at case histories
involving informed consents and refusals, Hall proposes a “more fully developed version
of informed consent doctrine,” based upon the premise that “the central purpose of
informed consent law is to enhance personal autonomy over decisions that affect physical
and mental well-being.”™ Thus, it appears that Hall agrees with Beauchamp and Faden’s
assertion, noted earlier,’ that the doctrine of informed consent is “straightforwardly
linked to the principle of respect for autonomy.” In concurring with Beauchamp and
Faden, Hall is appealing to the philosophical underpinnings of the doctrine of informed
consent, for autonomy is primarily a philosophical concept, albeit one which arose in
medical ethics largely in response to the courts’ advocacy of informed consent (along
with certain developments in medical technology, and more stringent standards on
research protocols at e.g., Nuremburg, Helsinki).”

Hall begins his inquiry by posing the obvious question of how the doctrine of
informed consent is relevant to and possibly required in the case of institutional rationing
decisions. Given that the legal ddctrine of informed consent has its roots in battery law,
“a branch of tort law that compensates for harmful or offensive rouchings,”® it is not
initially clear how the failure to disclose information regarding a particular therapeutic or
diagnostic measure which would otherwise not be undertaken might constitute a breach

of one’s ‘right’ to an informed consent, given that the patient is not touched in this case.

those models. For us, the question is essentially the same, with the exception that we will be concerned
with the philosophical doctrine of informed consent.

* Hall, 648.

5 Chapter 1, §2.

§ Beauchamp and Faden, 101.

7 Ibid., 91-101.
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A failure to disclose information regarding an expensive, marginally beneficial
intervention precluded by a rationing scheme cannot be litigated on the battery model,
because the patient is never touched.

The second model of the legal doctrine of informed consent, advocated in
Natanson v. Kline, which is grounded in negligence or malpractice law, does little to
further the cause of the patient in the case of institutional rationing decisions. The
malpractice model holds physicians liable for the adverse consequences resulting from a
failure to disclose information “which a reasonable medical practitioner would make

" However, given the development of managed

under the same or similar circumstances.
care, it is not clear whether the professional standard is sufficient to preserve the
autonomy of the patient, given that managed care organizations can refrain from
disclosing rationing decisions with impunity, if they can make the case that the disclosure
of marginally useful treatment is not customary. More generally, it may simply not be
the case that any disclosure is customarily made regarding cases which conform to the
standard affirmed in Salgo v. Stanford, i.e., where the patient is not touched, which would
effectively render the malpractice model as impotent as the battery model in this regard.
Further, the legal moorings of the doctrine in malpractice law ensure that the physician is
under no obligation to inform the patient of anything, so long as there are no adverse
consequences. As we shall see later in this section, this professional standard of
disclosure, which appears at least to be an improvement on the rudimentary battery

model, is still an inadequate standard of disclosure. The more promising standards of

disclosure, which Hall does not address at the present juncture, are the objective or

% Hall, 647; this is the tort model of the legal doctrine of informed consent advocated in Salgo v. Stanford,
317 P.2d 170, 181 (1957).
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reasonable person standard, advocated in Canterbury v. Spence,'® and the subjective
standard, advocated in Scott v. Bradford and Spencer v. Seikel.!! We shall soon see how
the latter standard makes the doctrine of informed consent quite relevant to institutional
rationing decisions.

After noting the dubiousness with which legal precedent addresses the demand for
an informed consent to an economically-motivated decision not to provide some specific
treatment or diagnostic procedure, Hall cites proponents of an extension of the doctrine of
informed consent beyond its legal history, such that the law can further personal

"2 This “logical extension” of the legal doctrine of

autonomy, as is its “central purpose.
informed consent involves the following four emendations: 1.) heightened duty—
requiring not simply a disclosure of information in conformity with legal requirements,
but the assurance that the patient has understood the information; 2.) no injury—allowing
the patient to recover damages for the physician’s failure to disclose information
adequately regardless of whether or not the physician’s failure to disclose resulted in
injury to the patient; 3.) no causation—allowing the patient to recover damages for the
physician’s failure to disclose information adequately regardless of whether further
information would have been material to the patient’s decision; 4.) no touching—

requiring that patients be informed not only about the recommended course of treatment,

but also about alternative treatments or non-treatments.’> The above proposed

% Natanson v. Kline, 186 Kan. 393, 404, 350 P.2d, 1093, 1106 (1960).

' Canterbury v. Spence. 646 F.2d (D.C. Cir. 1972).

' Scott v. Brandford, 606 P. 2d (Okla. 1980); Spencer v. Seikel, 742 P. 2d (Okla. 1987).

2 Hall, 648.

'? Hall, 648-9; see also, Shultz, M. 1985. “From Informed Consent to Patient Choice: A New Protected
Interest.” Yale Law Journal. 95:219, pp. 234-40; Katz, J. 1977. “Informed Consent—A Fairy Tale? Law’s
Vision. University of Pittsburgh Law Review, 39:137, 1984, The Silent World of Doctor and Patient, New
York: The Free Press. pp. 69-79; Capron, A. 1974. “Informed Consent in Catastrophic Disease Research
and Treatment.” University of Pennsylvania Law Review, 123:340, pp. 412-22; Meisel, A. 1988, “A
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ramifications of the legal doctrine of informed consent have been “partially successful

14 which is the element most critical for the

only with respect to the touching element,
present inquiry, according to Hall.

The weakening of the requirement that the patient be subject to touching, in
accordance with battery law, can be observed in cases which have affirmed the right to an
‘informed refusal’." Generally, when a physician seeks an informed consent, it is
necessary that he, 1.) explain the diagnosis to the patient for which a further intervention
is proposed; 2.) recommend the further intervention along with the significant benefits
and risks attendant to it; and, 3.) suggest alternative interventions along with the
significant benefits and risks attendant to them.'® The right to an informed refusal which
the courts have affirmed, further requires the physician to, 4.) offer the significant risks
and benefits attendant to the absence of intervention.!” Furthermore, this fourth
requirement may not even be necessary in many cases. As noted by Beauchamp and
Faden, unless the physician opts to forgo all treatment, the decision not to treat may be
subsumed under (3.) above. Although not an intervention, the decision not to treat must
be categorized as an alternative to the proposed treatment, which would require the
physician to disclose the attendant risks and benefits.'®

Hall is content to cite the legal extension of the doctrine of informed consent to
cases of informed refusal, thereby making informed consent relevant to physician’s

obligations concerning institutional rationing decisions, as we shall see. However, it

‘Dignitary Tort’ as a Bridge between the Idea of Informed Consent and the Law of Informed Consent.”
Law, Medicine & Health Care. 16:210.

' Hall, 649.

'S E.g., Truman v. Thomas, 611 P.2d 902 (Cal. 1980).

16 Wear, Stephen. Informed Consent: Patient Autonomy and Clinician Beneficence Within Health Care. 2™
ed. Washington: Georgetown Univeristy Press, 1998. p. 10.

' Hall, 649; Wear, 10.
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might be useful to explicate the philosophical argument on behalf of this extension. As
we have noted repeatedly, Hall believes that the “central purpose of informed consent law

19 The rather basic notion of autonomy advanced in

is to enhance personal autonomy.
Chapter 1, §2, claimed that for one to act autonomously, one must be privy to all of the
information relevant to the decision at hand. Thus, if informed consent law is to
“enhance personal autonomy,” it must ensure that the patient is privy to the information
relevant to the decision at hand. Therefore, all that is presupposed in making the claim
on behalf of the right to an informed refusal, is that the risks and benefits attendant to
non-treatment are relevant to the decision to be made by the patient. This claim is so
eminently reasonable, that we shall not deter our progress with corroborative examples.
In fact, more is presupposed in making this claim concerning the standard of relevancy,
but we shall return to this.

Have we now finally answered the question as to how the doctrine of informed
consent is relevant to institutional rationing decisions? It appears that we can answer this
question in the affirmative, insofar as we can make sense of the physician’s obligation in
this regard in two ways. Firstly, if the physician is to promote patient autonomy, then
when the decision to provide no treatment carries with it significant risks (i.e.,
information regarding this decision is relevant to the patient), the physician, as fiduciary,
must inform the patient accordingly. Secondly, if the proposed clinical judgment is non-

treatment or an economically constrained treatment, the physician must inform the patient

of viable alternative treatments, however expensive.

18 Hall, 650.
" Ibid., 648.






