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NO. A-10719 

IN THE 

SUPREME COURT OF TEXAS 

JOHN B. COFFEE, ET AL, Petitioners 

v. 

WILLIAM MARSH RICE UNIVERSITY, ET AL, 
Respondents 

ANSWER TO MOTION FOR REHEARING 

TO THE HONORABLE SUPREME COURT OF TEXAS: 

Now come John B. Coffee, et al, Petitioners in the abov e 

styled and numbered cause, and make and file this their Answer to the 

Motion for Rehearing filed by the Respondents, and as grounds therefor 

would respectfully show the Court the following: 

This Honorable Court was and is correct in holding that the 

Court of Civil Appeals had jurisdiction in this case and in sending it back to 

that Court for a disposition of the appeal upon its merits. 

On April 27, this Court said this: 



"That under the record in the case with Coffee et al 
having been permitted to intervene in the trial court 
and their intervention not having been challenged, for 
the purpose of dete rmining, usticiable interest, we 
regard them as being in the same position as though 
they had been named Defendan ts from the beginning. " 

This Court put this case in proper perspective. The power 

of the courts was sought and invoked by the Respondent Trustees. The 

Attorney General was named a party to the suit. Coffee et al intervened. 

There was no objection to their intervention. Bybee et al likewise intervened 

subsequently and it may be no violent assumption that the Trustees did not 

object at all in fact to the intervention, in fact they may have welcomed Bybee 's 

intervention on their side. In any event Coffee was permitted to come into the 

case fully and assume the "status of the fighting Defendants." 

It should be noted at the outset that the Motion for Rehearing 

filed by the Respondents is simply a restatement of the position urged by them 

in their Reply to the Application for Writ of Error and in their oral argument 

before the Court, and which was rejected by this Court in its opinion delivered 

on April 27, 1966. Certainly nothing new is added by the rehashing of these 

arguments which have been thoroughly considered by the Court in connection 

with its examination of the whole record of the original submission. 

In their Motion for Rehearing the Trustees reiterate the 

position taken in their Reply that Coffee and the other Intervenors have no 

special interest in this litigation. They would relegate Coffee et al to a 

position of having no more interest in this lawsuit than members of the 

general public. 
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Petitioners John B. Coffee and Val T. Billups intervened 

in the Trial Court, not on the grounds that they were merely members of the 

general public who sought to make t~eir views known in a particular lawsuit. 

Rather, they pled and demonstrated a direct and substantial interest in the - - --.~--...--- -.--~....-. -
case at bar in that they were donors and contributors to Rice University, 

and as former students and alumni of Rice, were beneficiaries of the 

charitable trust that Respondents are seeking to change. As alumni of 

Rice, they, as well as others, have made contributions to Rice in reliance 

on the Charter as written. The nature of their special interest is recog

nized by the University itself. Alumni and contributors of the stature of 

the Petitioners are shown preference in all activities of the University that 

they might wish to attend or in which they might participate. An example 

of the special interest shown such alumni by the University is the preference 

given them for tickets to athletic and cultural events. Other such examples 

can readily be envisioned. Thus, Rice University itself considers those in 

the position of the Petitioners to have a special interest in Rice University 

which is peculiar and apart from that of the general public. 

Despite the Respondents' vigorous attempts to hide this fact 

and lead the Court to believe to the contrary, the Attorney General has 

consistently maintained from the outset that the Petitioners were entitled 

to participate in this litigation. The Amicus Curiae Brief was filed by the 

Attorney General for the specific purpose of clearing any confusion that might 

have been created by the Respondents about the position of the Attorney 

General. On page 4 of the Amicus Curiae Brief, the Attorney General states: 
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"It was stated at the beginning of the suit, it was agreed 
that all parties who desired to intervene herein would be 
entitled to do so, and the Attorney General, so long as this 
course was being followed, would not actively contest this 
case leaving such contest to those parties who might have 
an interest herein." (Empl:asis added.) 

As observed by Judge Greenhill in the majority opinion, the 

Attorney General made no objection to the intervention by Coffee and Billups. 

The Coffee group was permitted to try the case. Whereas the representative 

of the Attorney General asked only an occasional question in a lengthy trial, 

the Intervenors made a vigorous contest to the Trustees' case by filing 

numerous Motions and objections, cross- examining the witnesses for the 

Trustees, and making the argument to the Jury. 

When the Court of Civil Appeals for the first time took it 

upon itself to hold they had no jurisdiction, the Attorney General, being shocked, 

along with others, filed a Motion reasserting his positioq which the Court of 

Civil Appeals refused to allow to be printed as a part of the record. The 

Attorney General persevered and pursued this position before this Court again 

asserting his purpose and desire that the case be heard and tried on its 

merits. 

From the foregoing, it can cl-early be seen that the Attorney 

General did not oppose the intervention of Coffee, but instead welcomed it, 

This was in line with his stated policy that all interested parties should have 

the opportunity to contest this action if they so desired. As to whether or not 

the Attorney General considered Coffee and Billups sufficiently interested 

to participate in this action, it is plain to see that he did at the time of inter

vention and that he does so now. On page six of the Ami_cus Curiae Brief, he 

says: 
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''whether the changes sought are proper or not, H has 
been and remains our contention that those individuals 
who made contributions to Rice University under the 
assumption that the original conditions would continue 
to exist, have a right to challenge the changes sought 
to be made. " 

Counsel for the Rice Trustees did not contest the right of 

Coffee and Billups to intervene while this case was before the Trial Court. 

No objection was filed to their intervention. Similarly they did not complain 

of the right of Coffee to appeal to the Court of Civil Appeals. An examination 

of the Appellees' Brief in the Court of Civil Appeals shows that this point 

was not raised by the Trustees. 

Why, then, was the point not raised when it should have been- -

at the time of intervention? Did they really want a full hearing on the merits? 

It is obvious from the zeal they are showing to get this appeal dismissed with

out review on the merits that this was not their intent. Was there a tactical 

motive for "lying behind the log" waiting to present the point in a higher court? 

We doubt it. There was nothing to be gained in this approach. Could it be 

that the counsel for the Trustees just flatly overlooked this point until its 

possibilities were pointed out by Judge Coleman and the Houston Court of 

Civil Appeals? Hardly! This case was thoroughly briefed, prepared, and 

presented in the courts below. Counsel for the Trustees are some of the 

most highly qualified and respected lawyers in the State. At least four 

members of their firm have actively participated in the trial and appeal. 

Every argument that was considered tenable by the counsel for the Trustees 

was raised. Thus, it seems highly unlikely that these four highly competent 

lawyers simply overlooked this very basic point. The obvious explanation 
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for the failure of the counsel for the Trustees to object to the intervention 

is that it was their considered opinion that Coffee and Billups had such 

special interest in this action and U-us had a right to intervene. It was not 

until the Houston Court made its ruling on its own motion that counsel for the 

Trustees sought to raise the question of intervention. Thus, in having to 

defend the Houston Court's ruling, counsel for the Trustees are put in the 

unenviable posit ion of defending a position that they had earlier rejected 

as unsound. 

It was possible that after studying such cases as Tunstall v. 

Wormley, 54 Tex. 476 (1881), and Pierce v. Weaver, 65 Tex. 44 (1885), 

counsel for the Trustees concluded that the Petitioners had a right to inter

vene. These cases uphold the right to intervene in fact situations similar 

to the case at bar. The Pierce case involved a charitable trust set up for the 

purpose of establishing and maintaining a school for the white citizens of 

Sulphur Springs. After a dispute arose over the operation of the trust, 

Pierce, a white member of the city, was permitted to bring suit and prose

cute an appeal for himself, and as a representative of the other white in

habitants of the city, to enforce the trust. The opinion of the Court reflects 

that Pierce had no special interest in the school that was different from any 

other citizen of the town. There were no allegations that he had attended 

the school himself or had donated money in reliance on the provisions of the 

trust. He was simply just a mere citizen of the community who wanted to 

see the terms of the trust enforced. Counsel. for the Rice Trustees make 

no effort to either distinguish this holding of the Supreme Court or launch 
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an attack on it as being unsound. The Texas Supreme Court has never 

deviated from the position taken in the Pierce case in 1885, and therefore, 

the Court was correct in following it under the well- established rules of 

stare decisis. This view is strengthened by the failure of the Trustees to 

attempt to attack or distinguish it. 

Another pe rsuasive case is Woods v. Bell, 195 S. W. 902 

{Tex.Civ.App. 1917, writ ref.). · This case, too, is ignored by counsel 

for the Rice Trustees. A park was created by charitable trust for the use of 

Negro <C itizens of Houston. The Negro Trustees filed suit under the doctrine 

of cy pres to give the park to the City of Houston because of financial difficulty. 

A group of Negro citizens intervened to enforce the trust as written. The 

trustees were successful in the Trial Court and the Intervenors appealed. 

The Supreme Court refused an application for writ of error. The only 

difference between Woods v. B e ll and the case at bar is the fact that there 

the Intervenors have manifested a more direct interest than in Woods, 

where the Intervenors had no more interest in the suit than any other 

Negro citizen of Houston. 

This same conclusion was recently reached by the United 

States Supreme Court in Evans v. New ton, 86 S. Ct. 486, 15 L. Ed . 2d 373 

(1966). There a charitable trust set up a park for white people only. The 

Trustees brought the suit under the doctrine of cy pres to transfer the duty 

of maintaining the park from the City to individual citizens. A group of 

Negro citizens intervened purporting to represent the Negro citizens of the 

City to oppose the transfer. The United States Supreme Court upheld the 
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position of the Negro Intervenors in a six to three decision. Not one of the 

Justices questioned the standing of the Negro citizens to intervene. Neither 

did the Georgia Supreme Court which held against the Negro Intervenors. 

See Newton v. Evans, 220 Ga. 280, 138 S. E. 2d 573 (1965). It seems fairly 

obvious if any member of either the Georgia or the United States Supreme 

Court had felt that the Intervenors lacked sufficient interest to intervene, 

they would have said so. It certainly seems unlikely that counsel for both 

parties, and the justices, overloolced such a basic question. As in the Texas 

cases discussed above, the decision of the United States Supreme Court 

goes much further than is necessary to sustain the right of Coffee and Billups 

to intervene in this case at bar. In that case the Intervenors had been ex

pressly excluded from ever becoming beneficiaries of the charitable trust. 

There was no doubt of the intention of settlor of the trust. Yet, in spite of 

this, the same people who were expressly excluded from becoming beneficiaries 

of the trust by the trust instrument itself, were allowed to intervene in an 

action to modify the trust instrument and prosecute an appeal through 

Georgia Courts and to the United States Supreme Court. Here, the Texas 

Supreme Court is presented with a much easier case. Here, the Intervenors 

have manifested a clear and direct interest in the charitable t:.cust. They are 

the actual beneficiaries of the trust by having attended Rice University under 

the trust and having made contributions to Rice University in reliance on the 

Rice Trust. 

Thus, with the exception of the Houston Court,everybody 

connected with this litigation, Rice University, counsel for Rice Trustees, 
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Judge Holland, and a majority of Supreme Court has recognized that in law 

as well as in fact the Intervenors have a very special interest in this case. 

With regard to the dramatic contention of the Trustees that 

the Court's opinion has emasculateu Article 4412a, V. A. C. S .• as well as 

encouraged the Attorney General to shirk his duty, this type of argument 

must seem like old hat to the Court. It is reminiscent of the. typi:cal 

emotionally stated argument of a disappointed litigant that the opinion of 

the Court "will open Pandora's Box. " This argument of the Trustees in 

their Motion for Rehearing has about as much merit and deserves about 

as much attention as the "Pandora's Box" argument. 

In the first place, if the Legislature had intended to make 

the Attorney General the sole representative of the beneficiaries of a 

charitable trust, the Legislature would have so stated. This is especially 

true in view of the well- settled Texas law as discussed above that he is not 

the sole representative of the beneficiaries of a charitable trust. And, if 

this were overlooked by the Legislature at the time the Act was passed, 

it has had seven years and several sessions to review the operation and 

effect of the Act. Yet, there has been no move to amend that Act to make 

the Attorney General sole representative of the public in these cases, 

and it is seriously doubted that the Petitioners would argue that as a result 

of this opinion the Legislature would so amend the statute. 

Then in taking their position about Article 4412a, V.A.C.S., 

the Trustees evidently failed to notice the declared purpose of the statute in 

Section 6 thereof. It is the positive statement that nothing in the Act should 

ever be construed or held to be in limitation of the com:ffion law powers and 

duties of the Attorney General. 
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Neither does it seem sound to argue that as a result of this 

decision, the Texas Attorney.:;General in the future will embark on a course 

of abdicating their responsibility in this field. For those who have faith in 

the freely elected public officials of this State, it is difficult to imagine that 

they would consciously attempt to shirk their statutory responsibility in this 

manner. 

CONCLUSION 

In summary we earnestly submit that the Petitioners have 

demonstrated a special interest in this litigation, as held by the majority 

of the Supreme Court, following the well-settled decisions of the past, and 

therefore we have the right to have the judgment of the Trial Court reviewed 

on its merits. 

WHEREFORE, Petitioners pray that the Motion for Rehearing 

be in all things overruled and that the order of the Court of Civil Appeals dis

missing this appeal for want of jurisdiction be reversed and the cause re

manded to the Court of Civil Appeals for consideration of the merits. 

Respectfully submitted, 

OF COUNSEL: 

Reynolds, White, Allen & Cook 
1340 Tennessee Building 
Houston, Texas 77002 CA 5-1021 

Attorneys for Petitioners 
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