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-------NO. 

IN THE 

SUPREME COURT OF TEXAS 

.JOHN B. COFFEE, ET AL, 

Petitioners 

vs. 

WILLIAM MARSH RICE UNIVERSITY, ET AL, 

Respondents 

Appeal from the Court of Civil Appeals for the 
First Supreme Judicial District of Texas 

At Houston 

APPLICATION FOR WRIT OF ERROR 

TO THE SUPREME COURT OF TEXAS: 

PRELlMINARY STATEMENT 

The issues in this case involve two basic and traditional 

principles and precedents of our jurisprudence: 



First: The legal right to execute a will or trust document 

disposing of one 1s own property in plain and unambiguous language and to 

have it recognized and held inviolate. No right of a citizen is more 

valued and no .right is more solemnly assured to him by the law. Where 

there is no illegality and the intent is plainly expressed, no Court has the 

right to destr~ or contravene the plain import and meaning or rewrite 

a will or trust to expand or change the Settlor's bounty in or.der to conform 

with what the Court determines to be more wise or judicious or what the 

Court thinks the Settlor would have .said if he had foreseen the existing 

facts and circumstac.ces. It is the expressed intent that is "the polar 

_star of guidance" in determining the meaning of the maker. 

Second: To allow extraneous and parol testimony~ to add to, 

vary~ or contradict a plain and unambiguous trust instrument yiolates the 

cardinal rules of evidence, in the absence of allegations of fraud, accident 

or mistake. Extl,'aneous and parol testimony was admitted and used in 

this case to contravene the expressed intent of William Marsh Rice in the 

creation of Rice University. Hearsay evidence was allowed and used to 

completely change the precise intentions expressed by William Marsh Rice . 

The issues submitted to the Jury were based on this inadmissable 

testimony when the question was solely a matter of law to be determined by 

the Court from the trust indenture of William Marsh Rice. 

Unless the issues in this case are ctermined by this Court, 

there will result a Trial Court's judgment which plainly overrules the 

principles and precedents inherent in and essential to the maintainence 
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of our systems of law and equity. 

STATEMENT OF THE CASE 

This is a suit by the present Trustees of Rice University to 

eliminate certain provisions from the trust indenture of William Marsh 

Rice, which indenture created William Marsh Rice lnstitute for the 

Advancement of Literature, Science and Art. The re.sult of the judgment 

of the Trial Court i s to contravene and destroy the plain and unambiguous 

intent of Mr. Rice and to substitute therefor the desires and purposes 

of the present Trustees. Specifically, the Trustees (Plaintiffs below) 

contended that certain specified intentions of William Marsh Rice .stated 

in the trust indenture, namely. "white" and "free", prevent them from 

carrying out the alleged dominant but unexpres_sed intent of William Marsh 

Rice, to-wit: the creation of a "university of the first class". 

The Attorney General ·of Texas answered as Defendant pursuant 

to Article 4412 (a). Revised Civil Statutes of Texas. Petitioners, who are 

ex-students, contributors, beneficiaries, and patrons of Rice intervened 

without objection representing themselves and their class contending that 

Mr. Rice's intentions are clearly, plainly and expressly stated in tre 

trµst indenture; that the doctrine of Cy P re s. has no application; and that 

the effect of the construction by the Trustees is to avoid the plain intent of 

Mr. Rice. Petitioners, with the consent of the Attorney General, assumed 

the burden of the de:t:ense of the case in the Trial Court. 

The case was tried by the District Court of Harris County. 

Texas before a Jury and judgment was entered by the Court upon the 
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verdict striking from the trust indenture the stated intentions of William 

Marsh Rice, namely, 11white 11 and "free". Petitioners perfected their 

appeal to the Court of Civil Appeals for the First Supreme J"udicial Distl;'ict. 

Relying on the- a~sumption that the appeal by Petitioners would afford an 

appellate review of the merits of the case$ the Attorney General did not 

perfect an appeal. The Court of Civil Appeals refused to consider the 

issues on their merits, but dismissed the appeal ·on the grounds that it 

was without jurisdiction because of the failure of the Attorney General to 

perfect an appeal. The Attor:ney General filed a Motion for Rehearing in 

which he asked the Court to set aside its Order and to determine the 

appeal on the merits. The -Attorney General pointed out that though he was 

the nominal Defendant by virtue of the provisions of Article 4412 (a), 

Revised Ciyil Statutes of Texas, that the various s egments of the public 

having different views and interests regarding the relief sought by the 

Trustee-s of W,illiam Marsh Ric·e University should have an opportunity to 

participate in the case and that the Attorney General de.sired that the case 

be fully decided on its merits both as to law and as to the facts for the 

protection of the public at large. The Court of Civil Appeals refused to 

entertain the Motion, for Rehearing by the Attorney General. In view of 

the refusal of. the Court of Civil Appeals to consider the app~al on its merits, 

there is but one assignment of error, which is the error of the Court of 

Civil Appeals in holding that its jurisdiction over the subject matter of 

this appeal has not been properly .invoked. 
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STATEMENT OF JURISDICTION 

The Supreme Court has jurisdiction of this suit under said 

Subdivision 3 and 6 of Article 1728. 

POINT OF ERROR 

THE COURT OF CIVIL APPEALS ERRED IN HOLDING THAT 
ITS JURISDICTION OVER THE SUBJECT MATTER OF TIUS APPEAL 
HAS NOT BEEN PROPERLY INVOKED. (Germane to Motion for Rehearing., 
Assignment of Error). 

ARGUMENT AND AUTHORI'IJES 

It is a well settled rule that the general public has no interest 

enforceable at law in seeing that a charitable trust is enforced according 

to its terms • . Dickey v. Volker., Mo. ., 11 s. W. 

2d 278., 62 A. L. R. 858 (1928)., Gre.enway v. lrvine'sj} Trustee., 

Ky. ., 131 S. W. 2d 705., 125 A. L. R. 1229 (1939). 

The reason for this rule., a sound one., is that the Trustees of a charitable 

trust should not be forced to defend and explain their reasons every time 

they decide to bestow the largesse at their command upon one individual 

as opposed to anothe,r who feels that he more closely fits the qualifications 

or guidelines laid down by the donor. It is easy to see what a flood of 

litigation might result if the rule regarding such individuals were different. 

That is not the type of sitµation which was presented to the 

Court of Civil.Appeals. The case at bar was brought by the Trustees of 

William Marsh Rice University of their own vblition., the purpose being to 

determine if under the Cy Pres doct r ine the University Charter could be 
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amended in certain respects. The Attorney General of Texas was 

named to defend "for and on behalf of the interest of the general public 11 

as required under Article 4412 (a) Vernon's Annotated Texas Statutes 

V. A. T. S. 

Petitioners, John B. Coffee and Val T. Billups, intervened in 

the Trinl Court., not on the grounds that they were merely members of the 

general public who sought as amicus curiae to implement justice in this 

important case.. Rather, they pled and demonstrated a direct and sub

stantial interest in the case at bar in that they were donors and contri

butors, and as former students and alumni were beneficiaries of the 

charitable trust. Their interest in the subject matter of the s it was 

. not challenged by the Trustees., (flaintiffs belowL the Attorney General 

(Nominal Defendant below) or by the Trial Court. As such, Petitioners 

have an inherent peculiar interest in seeing that the intent of William 

Marsh Rice is perpetuated. It is the injury to this combination of 

special interests which gives Petitioners a right of appeal. See Pierce v. 

We.aver, 65 Tex. 44 (1885) and Tunstall v. Wormley., 54 Tex. 476 

(1881). The Pierce case involved a charitable trust for the purpose of 

establishing and .maintaining a school for the education of white youths 

of the county., the white population of the town to have entire control of the 

school. Plaintif¼ a .white member of the county~ was permitted to bring 

suit and prosecute an appeal for himself and as a representativ-e of the 

other white inhabitants of the city to enforce the trust according to its 

terms. Tunstall v. Wormley concerned a conveyance of property in 
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trust fol:' a church. One .member of the church was permitted by the 

Courts to sue in behalf of the other members to remove the Trustee and 

enforce the trust, the Court stating that: 

"The conveyance to Tunstall in trust was for a 
charitable use. If he abused that trust and attempted 
to pervert the property to other purposes, and 
deprived the beneficiaries of the enjoyment of 
it in the contemplated mode, the courts were open to 
them for the redress of their grievance. In such 
case a suit may well be maintained by one or more 
of the beneficiaries, for the benefit of all, where 
the parties are very numerous, and equity will 
interpose to compel the due execution of the trust 
by the offending or refractory trustee, by divesting 
him of the properly, if necessary, and appointing 
a new trustee. " 

Petitioners are not the only individuals invested with such a 

peculiar interest separate and apart from the general public. There are 

a considerable number of individuals who have made donations to the 

William Marsh Rice University in reliance upon the charter as written 

and who although not presently direct recipients of the trust funds who 

yet retain su h an interest in the preservation of the arrangements under 

which they were actual beneficiaries and under which they gave their prop

erty t-o the Univ~rsity a.s to have a right to insist that those arrangements 

shall he held sacred. The trust indenture of William Marsh Rice stated 

that not only his endowment but "all future endowments, donations and 

bequ~sts that may hereafter be made to the said Institute, not otherwise 

provided, shall he devoted to the following objects and purposes" which he 

then enumerated. (St. of F., Page 130, Volume 1). It was on behalf of 

all individuals so situate-d that Petitioners intervened and prosecuted this 
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appeal. See Woods v. Bell, 195 S. W. 902 (Tex. Civ. App. 1917, writ of 

error ref' d), and Carleton v. Roberts, 1 Posey unrep. cas. 587 (1880). 

Woods v. Bell involved a park in the City of Houston which was 

-operated under a charitable trust for the benefit of the colored people of 

Harris County• . Several colored people of Harris County were allowed to 

institute this suit to have the trust enforced and have new trustees appointed. 

The Court of Civil Appeals felt that they were proper parties to institute . 

the suit saying: 

"Suit was brought for the benefit of the Plaint ffs, as 
colored citizens of Harris County. and, as such, 
entitled to participate in the benefits of the trust •••• 
and for the benefit of the other colored citizens of 
Harris County similarly situated. " 

Carleton v. Roberts involved the situat;i.on where citizens of 

Bonham and Fannin Counties contributed to a fund for the purpose of 

establishing a ,school. One of the subscribers to the fund was allowed to 

sue to enforce the trust as a representative of all the other contributors. 

See also Inglish v • .Johnson, 42 Tex. Civ. App. 118, 95 S . W. 

558 (1906, writ of error ref'd), where the Plaintiffs were females of 

scholastic age who successfully brought suit to enforce a charitable trust 

establishing a school for girls where the Defendant sought to have the 

original donation declared void. 

The Petitioners and the class they represent have a much more 

substantial interest in the charitable corporation founded by William 

Marsh Rice than the indi viduals in the cases discussed had in their 

respective charities. Logically, Petitioners cannot be placed with the 
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general public regarding their interest in seeing that the trust indenture 

of William Marsh Rice is enforced acc-ording to its terms. As we have 

demonstrated., a consideration of this Appeal on the merits would nQt do 

violence to the jurisprudence of this state. We respectfully submit that 

Petitioners should not be told as they were by the Court of Civil Appeals 

that their intere.st is no greater and no i ss than that of the individual 

who has never heard of William Marsh Rice or the great University he 

founded. The University certainly dues not so place him. Alumni and 

contributors of the statµ r of Petitioners are shown preference in all 

activities of the University that such individuals might wish to attent or 

enter into. The University recognizes that the interest of these Petitioners 

is peculiar and apart from that of the general public. 

Counsel for the Trustees did not see fit to question our right to 

enter this lawsuit in-the Trial Court and have brought forward no allegation 

of error concerning our rights to have the soundne.ss of the Trial Court's 

holdings pas:sed upon by the Court of Civil Appeals. The Attorney 

General., recognizing -our peculiar interests., permitted us to go forward 

with the burden, of the defense of this lawsuit. That this litigation may be . 

fully heard and determined on the merits., both by the Trial Court and by 

the right of app~al granted to us under Article 5., Section 6 of the Constitution 

of the State of Texas., is the desire of all the parties to the trial of this 

suit. As stated in our preliminary statement the Attorney General filed 

a Motiun for Rehearing with the Court -of Civil Appeals in which he stated 

that it was agreed at the inception of the suit that all parties who wished 
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to intervene would be entitled to do so and that t he Attorney General , so 

long as th is c·ourse was being followe~ would not actively participate in 

this case. The Court of Civil Appeals refused to consider the Motion for 

Rehearing filed by the Attorney General, a copy of which is attached as an 

Appendix to this Application and made a part hereof. Pursuant to the 

agreement of all parties, t he burden of the defense of the suit was 

assumed by Petitioners and the appeal from the judgment of the Trial 

Court was taken by Petitioners alone. 

If this Honorable Court refuses to take jurisdiction to hear this 

case on the merit s, . it will push one step further the trend toward barring 

the doors of justice to any and all parties seeking enforcement of charitable 

trusts other than the Attorney General and the Trustees. That this is not 

a healthy s ituation is recognized by many eminent authorities. Professor 

Austin Sc-ott in his T.reatise the Law of Trusts makes this statement in 

Section 391: 

11 Bot h in England and in the United States the 
Attorney General i s charged with many dut ies which 
have nothing to do with the enforcement of charitable 
trusts. The result has been that, in the absence of 
statutory changes in the law, the enforcement of 
charitable trusts is bound to be more or less sporadic. 11 

59 Yale Law Journal 477 (1950) in an article entitled The Modern 

Philanthropic Foundation, there appear.s the following on Page 484 

concerning the enfo~cement of charitable trusts: 

11Attorney.s-General are usually uninformed and 
understaffed. As a result they :bring few such suits. 
Nor do they often sue to reform trust agreements. 
The freedom of charitable foundations to operate as 
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they please i s virtually complete . 11 

Subsequently, in 64 Harvard Law Review 1168 (1951} there 

appeared an article entitled The Charitable Corporation. On Page 11 77, 

under the subheading Enforcement by the Attorney General, there appears 

this statement : 

"Because the office of this public official is 
seldom well- equipped to carry out these duties 
with effi ciency., as has long been recognized in 
E ngland, where there is a board of charity 
commissioner s , tre re has probably been great 
discrepancy between rules and practice in the 
operation o! charitable corporations. 11 

Surely~ for thi s Court to take jurisdiction of the subject matter 

of this suit would not v iolate the jurisprudence of thi s State. Rather, it 

would guarantee to all the citizens of this State that whatever rights they 

have in the enforcement of charitable trusts can be guaranteed and that 

every citizen can be secure in the knowledge that he can make a 

charitable di sposition of his pr operty and that t here is adequate judicial 

machinery t o .see t hat hi s expressed intentions will be carried out. He 

can further be secur e in the knowledge that in the event of attempted 

deviation from or abandonment of his expressed intentions by subsequent 

Trustees, such act ions will be reviewed by the Appellate Courts of this 

State p.nd the integrity of his trust maintained unsullied. 

The Court of Civil Appeals in its opinion recognized that the 

Texas Trust Act ., Article 7425 (b) - 24 , Vernon's Annotated Texas 

Statutes, was applicable. The Court in its opi nion called attention t o 

Section (c) which s t at es : 
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"Actions hereunder may be brought by a trustee, 
beneficiary or any person affected by or having 
an active interest in the administration of the 
trust estate." 

We .ask this Court to analyze this particular language of the 

Texas Trust Act. The Court should note that the Intervenors in this 

case represent ·not only themselves, but all of a class of persons too 

numerous to mentton., who have equally contributed and are the recipients, 

as well a3 the beneificiaries., both pre.sent and future of the trust created 

by William Marsh Rice. The fact that this is a class action emphasizes 

that these ·particular. named Intervenors are representatives of a great 

class of beneficiaries described in Section (c) of Article 7425 (b) - 24. 

Moreover., the language "any person affected by" is included in said 

statute·: and has an obvious meaning • Section (c) of said 7425 (b) - 24 

could be read properly: 

"Actions here-under may be brought by any person 
affected by the trust estate. " 

The opinion of the Court of Civil Appeals, while atte~pting to 

explain away the term "beneficiary" made no explanation of the equally 

important words "any person affected by". An examination of this 

provision in depth must show that the Legislature intended that in 

matters involving the administration of trusts actions could be brought 

from and after the passing of that statute by any person affected by the 

trust. The above language .standing alone would entitle the lntervenors 

and the class whom they represent to be properly before the Court of 

Civil Appeals! 
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It has been regarded as established since 1857 that Courts 

of equity in the State of Texas have jurisdiction over the bequests to 

charitable uses by virtue of the original common law powers without 

claiming prerbgative powers -or involying the aid of .statutes. Hopkins v. 

Upshur., 20 Tex. 89, 70 Am. Dec. 375 (1857). This position was 

enlarged and extended in Boyd v. Frost National Bank., 145 Tex. 206 ~ 196 

S. W. 2d 497., 168 A. L. R. 1326 {1946), in a suit involving a charitable 

trust., wherein the Supreme Court of Texas said: 

"In the exercise of its chancery powers, a Court can 
interv~ne .tQ prevent the trust from being devoted to 
an unauth0rized purpose. It may compel a recusant 
trustee to act or should the occasion warrant, it may 
even remove a faithless or inactive trustee and 
appoint another who will not be recreant to his trust. 
And should the question be presented for a decision, 
a court can consult the precedents and be free from 
any reasonable doubt as to whether there has been a 
performance of the trust for charity in general or 
not ••••• No extraordinary or prerogative pqwers 
are needed to authorize the Court to act." 

The above decision also recognizes the position of the Attorney 

General under the statute with regard to his prerogatives and his official 

functions insofar as they apply to charitable trusts. The same opinion 

says: 

"It is the duty of the Attorney General to invoke 
the powers inherent in our Courts to prevent an 
abuse of the trust. The questions were set at rest 
in Powers v. First National Bank of Corsicana., 
which held that as respects a charitable trust as 
distinguished from a private trust, it is an official 
function of the Attorney General of Texas under our 
Constitution and laws to intervene in Court 'to 
enforce the tr~st in event of misfeasance or 
nonfeasance of the trustee. 1 " 
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Again, we parenthetically add that it is the Girard case (see Appendix 

to Petitione r '· brief in the Court of Civil Appeals) which should call to the 

attention of this Court the great need for this Court to exercise those 

broad equity powers recognized by the Courts of this State since 185 7 

and to grant the beneficiaries under the trust of William Marsh Rice, 

who are the Intervenors in this case, and the class whom they represent, 

the relief prayed for. 

We further call attention to the fact that Article 4412 (a), 

Section 2, Vernon's Annotated T e ,is Statutes, provides that the 

Attorney General shall be a necessary party. This statute does not 

say that the Attorney General i s the sole and only party. The Texas 

Trust Act, supra, r~cognizes that the Attorney General shall not be the 

only party and recognizes that in this State, and within the jurisdiction 

of the State of Texas, beneficiaries and persons affected thereby can be 

parties to any action taken in the Courts of thi s State. 

We respectfully submit that the order of the Court of Civil 

Appeals is inconsistent in that it recognizes that the "jurisdiction of 

the District Court was prop·erly invoked in this case by the Trustees' 

Petition, which made the Attorney General a party." The authorities 

relied upon by the Com;t of Civil Appeals in its order are to the effect: 

"Before a court of equity is authorized to interfere 
to enforce a charitable trust, its jurisdiction must 
be invoked by some party authorized to initiate the 
proceeding." 

Inasmuch as jurisdiction was originally and property invoked, 
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we submit that the regular, usual and normal laws with regard to the 

rights of Intervenors should control. We submit that Rule 60 of the 

Texas Rules of Civil Procedure prescribes the right of intervention 

and that it is the law of this State that the. question of whether or not 

an Intervenor has a right of appeal turns on his legal stat\lS once he is 

admitted as a party tothe suit by the Trial Court. This was certainly 

the intent of the parties to this cause. Both the Attorney General and the 

Trustees of Rice clearly recognize this right and it was by the agree

ment of all parties that the Intervenors and the class whom they 

represent would be the parties in this instance to defend and protect 

the special class of beneficiaries whom the Intervenors represent and 

the persons affected thereby. We respectfully submit that the settled 

Texas rule is that an Intervenor, once admitted as a party to a lawsuit, 

becomes a party for all purposes and is vested with all the rights of 

any other party who might have come into the suit by other means and 

may prosecute an appeal from a judgment adverse t9 his interest. 

Gibson v. R ichter, 97 S. W. 2d 35 (Tex. Civ. App. 1936 , no 

writ history) , Metcalfe v. McCarty, 301 S. W . 2d 263 'Tex. Civ. App. 

1957, no writ history) , State of Texas v. Anderson Clayton, 92 F. 2d 

104 (5th Cir. 1937) ~ 

The opinion of the Court of Civil Appeals boils down to the 

fact that it relies upon Cannon v. Stevens, an old opinion by a Delaware 

Court, regarding the status of the Attorney General as the preclusive 

party to institute suits involving charitable trusts . The Court took 
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that opinion which says no only that the Attorney General is a necessa ry 

party, but has the preclusive right to suit in cases involving charitable 

trusts. We think that the opinion of the Court of Civil Appeals in thi s , 

the Rice case , would in effect enlarge upon the statutory powers of the 

Attorney General and give him the preclusive right to sue in cases 

involving charitable trusts. when the clear language of Article 4412 (a ) 

does not so provide . Likewise . it cannot even be argued that that 

was the intent of the -Legislature to so provide. The effect of the 

holding of the Court of Civil Appeals is to amend that statute and read 

into it an intent which the Legislature did not state I 

A strong statement that the Attorney General may not be 

compelled to commence enforcement proceedings concerning a 

charitable trust has recently come from the Supreme Judicial Court of 

Massachusetts in the case of Ames v. Attorney General. 332 Mass . 264, 

124 N. E . 2d 511 (1955) . Absent legislation such as has been enacted 

in England, donors and beneficiaries are the only parties who woul d 

have a sincere desire t o see that a charitable trust was not abused. 

We respectfully submit that the better reasoned rule is that individuals 

who can prove to the court that they are substantial contributor s t o a 

charitable trust who· relied on the terms of the trust indentu,re in m aking 

their contributions and relied on the trustees to enforce the trust 

indenture according to i t.s terms and are also beneficiaries of the 

charity have a substantial and peculia r interest in the enforc.ement of 

the terms of the charter and are not without a judiciable interest, 
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particularly where the jurisdiction of the Trial Court has been properly 

invoked as in this case. The Attorney General, though he did not perfect 

an appeal from the judgment of the Trial Court, is a party to the suit. 

Jurisdiction has been invoked for all purposes. 

In summary, we respectfully point as error the conclusion of 

the Court of Civil Appeals that the Intervenors (Petitioners herein) and 

the class whom they represent have no special interest in this suit 

·separate .and distinct from the public at large, or that the Texas Trust 

Act does not give them the right to be a party in this type of action. We 

think that the Texas ,Trust Act is clear that the Intervenors and the class 

whom they represent are not only beneficiaries, but under the general 

language of that statute entitled to be before the Appellate Court as well 

as the Trial Court. ,Likewise we call attention to the error of the Court 

of Civil Appeals wherein it holds that Article 4412 (a) makes the Attorney 

General "the sole representative of the general public in these matters." 

An examination..of this statute will show tlB t this intent is neither 

specified nor implied. 

If the rule is declared otherwise, benefactors will have not 

certainty of effecting the objects of their bounty and all charities may 

become subject to the whims and expediencies of politics. It is here 

before this Court that Petitioners' rights are now to be maintained or 

they are prostrated forever I 

WHEREFORE, Petitioners, John B. Coffee and Val T. Billups, 
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individually and on behalf of the class whom they represent, respectfully 

move this Honorable Court to grant their Application for Writ of Error 

directed to the Court of Civil Appeals in this cause , and, upon final 

hearing, pray that the order of the Court of Civil Appeals dismissing 

this appeal for want of juri sdiction be reversed and the Court of 

Civil Appeals be directed to consider the issues of this appeal on 

their merits. 

Respectfully submitted, 

Joe H. Reynolds 

William Key Wilde 

Bracewell , Reynolds & Patterson 
1808 First City National Bank Building 
Houston ~ Texas 77002 

Wright Morrow 

Houston Club Building 
Houston, Texas 

ATTORNEYS FOR PETITIONERS 
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---

CERTIFICATE OF SERVICE 

Copies of this Application for Writ of Error have been mailed 

to Baker, Botts , Shepherd & Coates, Niels Esperson Building, Houston, 

Texas, Waggoner Carr, Attorney General for the State of Texas, and 

Blades , Crain, Slator & Winters, San Jacinto Building, Houston, T exas . 

DATED, this day of March~ 1965 , 

William Key Wilde 
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APPENDIX 

NO. 14 , 472 

IN THE 

COURT OF CIVIL APPEALS 

FOR THE F1RST SUPREME JUDICIAL DISTRICT OF TEXAS 

AT HOUSTON 

JOHN B . COFFEE, ET AL a, Appellants 

.Y. 

WILLIAM MARSH RICE UNIVERSITY, ET AL., Appellees 

MOTION OF ATTORNEY GENERAL 

WAGGONER CARR FOR REHEARING 

Att orney General Waggoner Carr, havi ng been informed of the 

decision of this Court that it should not decide the appeal of John B . Coffee, 

et al., who were intervenors in the court below, on its merits as the 

Attorney General, the original defendant, was not a party to thi s appeal , 
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would re;Spectfully request this Court for permission to file thi s motion , 

for the Court to set aside its previous Order and to determine the appeal 

of this cause and the issues raised therein on their merits. 

It has been the wish of the Attorney General, the nominal 

defendant herein and necessary party under the provisions of Article 

4412 (a), Revised Civil Statutes of Texas, that the various segments of 

the public having different views and interests regarding the relief 

sought by the truste~s of William Marsh Rice University should have an 

opportunity to contest this action if they desired. It was felt that the 

people could best be served by the Attorney General in seeing that the 

case was fully dev~loped and that a court and a jury should decide the 

issue.s involved in accordance with the law and the evidence. At the 

beginning, it was agreed that all parties who desired to interv,ene herein would 

be entitled to do so and the Attorney General, so long as this couse was 

being followaiJ would not actively contest this case, leaving such contest 

to those parties who might have an interest herein. To this end the 

Attorney General with knowledge and acquiescence of all parties hereto 

did not seek to either contest or agree to the relief sought by William Marsh 

Rice University~ but rather sought to see that the evidence was fully 

developed in .the court below. After the jury returned its verdict, and at 

the hearing on Plaintiff's Motion for Judgment the Court was advised that 

the Attorney General had no objection to Rice University being given some 

of the relief sought the rein although it was felt that the proposed judgment 

went too far in its scope and effect. At this t ime the court was informed 
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that the Attorney General would consider the question of appeal and give 

notice to the court later if he wished to appeal from the .Judgment as 

written. 

Subsequent to the entry of the Judgment but prior to the 

expiration of the time for giving notice of appeal, a conference was had 

with attorneys for the intervenors, the Appellants herein, at which time 

they advised that in their opinion.,, the Attorney General would not have to 

be a party to the appeal in order for the Appellants to have a complete 

hearing on the merits of their appeal from the adverse judgment in the 

court below. This decision was reached as the attorneys for the 

intervenors thought that since their clients had been allowed to intervene 

and were named as parties for all purposes.,, had conducted an active 

contest of the relief sought by William Marsh Rice University.,, and had 

raised objections to the evidence presented, they would be entitled both 

in law and in equity to have this honorable Court hear and determine the 

grounds of error which they set out as a basis for setting as ide the Judg

ment heretofore entered by the Trial Court. 

Attorney General Waggoner Carr desire.s npthing other than to 

see that this case is fully decided on its merits, both as to law and as to 

facts, for the protection of the public at large, who are the real bene

ficiaries of the William Marsh Rice trust. 

WHEREFORE, premise considered, Waggoner Carr, Attorney 

General of Texas and defendant below, by virtue of Article 4412 (a), 

-23-



Revised Civil Statutes of Texas, hereby respectfully requests that this , . 

Honorable Court grant this motion for rehearing, set aside its previous 

Order, and determine the issues in this case on their merits. 

Respectfully submitted, 

WAGGONER CARR 
Attorney General of Texas 

By------------------HAWTHORNE PHILLIPS 
First Assistant Attorney General 

GORDON ZUBER 
Assistant Attorney General 

Post Office Box R 

Capitol Station 
Austin, Texas 7 8 711 

CERTIFICATE OF SERVICE 

Copies of this Motion o'f Attorney General Waggoner Carr for 

Rehearing have been mailed to Baker, Botts, Shepherd & Coates, Niels 

Esperson Building., Houston, Texas; Blades~ Crain, Slator & Winters , 

San .Jacinto Building, Houston, Texas; Bracewell, Reynolds & Patterson, 

First City National Bank Building, Houston, Texas; and Wright Morrow, 

Houston Club Building, Houston, Texas, this the 11th day of February, 

1965. 

HAWTHORNE PHILLIPS 
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