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NATURE AND RESULT OF THE CASE 

Appellees do not accept Appellants' somewhat partisan state
ment of the case. Before coming to the argumentative portion 
of our brief, we shall attempt to give the Court a more objec
tive description of the litigation. 

Appellees, Rice University and all its Trustees, sought and se
cured equitable relief in the trial court under the doctrine of 
cy pres or deviation-doctrines which, as this court knows, 
have been available to trustees of public1 trusts for centuries 
under Anglo-American jurisprudence. 

1since Appellants, in their argument, make no distinction between 
public and private trusts in this area of construction, it is perhaps 
appropriate to point out that the need for these doctrines of cy pres 
and deviation derives from the right, under our jurisprudence, to leave 
property by will or indenture in a perpetual public trust. Thus these 
doctrines have grown out of the necessity of adapting gifts in perpetui ty 
to changing conditions. As the court is aware, private trusts are 
limited in time by the ru le against perpetuities and the situation is an 
entirely different one. 
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Appellees named the Attorney General of Texas as Defend
ant, pursuant to law, and representatives of that official ap
peared and answered, took part in the trial and, after the evi
dence and verdict were in, took the position that Appellees were 
entitled to the relief they sought. 

A group of Rice alumni intervened in support of the 
pellees' cause and two alumni intervened opposing it. 
appeal has been perfected by the latter two alumni. 

Ap
This 

The two ultimate issues in the case are: 

1. Whether Rice University may charge reasonable 
tuition of its students; and 

2. Whether Rice University must exclude otherwise 
qualified students because of the color of their skin. 

These issues arose in this way: 

The original Indenture dated May 13, 1891, executed by 
William Marsh Rice and six other persons chosen by him and 
named as trustees by him-provided for the establishment of 
an institution which has become Rice University. 

Based on all the evidence-the Indenture, Mr. Rice's will, the 
circumstances surrounding the execution of these documents, 
the actions and declarations of the Trustees who joined Mr. Rice 
in executing the original Indenture, and the unvarying course 
of the University's development under the stewardship of those 
Trustees and their successors-the court below concluded that 
Mr. Rice's main purpose was to create an educational institution 
of the first class. Within the content of this record and within 
the area of this court's judicial cognizance, the fruition of 
Mr. Rice's high aspirations for the institution is disclosed in 
the maturing university which now bears his name. 

Rice University's case presented below was built on two propo
sitions: first, that Mr. Rice's main purpose was the establishment of 
an educational institution of the first class; and, secondly, that 
the main trunk of that intent should prevail over any restric-
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tive details in the Indenture which had been engrafted thereon 
by Mr. Rice. 

There were two such restrictive prov1s10ns in the Indenture: 
(a) that the educational opportunities to be offered at the in
stitution contemplated would be "free"; and (b) that the bene
ficiaries would be "white" students. 

As the years passed and the institution grew toward attaining 
first-class status, the Trustees found the restrictive provisions 
above-named were a growing impediment in the way of attaining 
the main purpose and objective of Mr. Rice. 

In 1962 the Trustees reached the unanimous conclusion that 
the restrictive provisions stood in the way of attaining that main 
purpose. Something had to give. The Trustees agreed to seek 
judicial recognition of their dilemma and judicial relief from the 
two restrictive features which had been grafted, seventy-five 
years before, upon the main trunk of Mr. Rice's creation 
(SF 6, 22-27, 31). 

The trial court's judgment was that the main purpose of the 
trust should prevail over the restrictive provisions and ac
cordingly held that Rice University could charge reasonable 
tuition of its students and could admit qualified students with
out regard to their color. 

EARLY HISTORY OF RICE UNIVERSITY 

William Marsh Rice, a native of Springfield, Massachusetts, 
came to Houston in 18 3 9 at the age of 2 3, entered business as a 
merchant and through the years acquired a large fortune. Al
though married twice, Mr. Rice had no children and both wives 
predeceased him. On the date of his second marriage, June 26, 
18 67, Mr. Rice left Houston and thereafter resided in New 
Jersey and New York until his death in 1900, although he re
tained business interests in Houston and visited Houston for 
extended periods on frequent occasions (SF 4, 36-41). 

On May 13, 1891, Mr. Rice and six residents of Houston, in
cluding Captain James A. Baker, Mr. Rice's lawyer, J. A. 
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McAshan, his banker, and F. A. Rice, his brother, entered into 
an Indenture for the "establishment and maintenance of a Pub
lic Library and Institute for the Advancement of Literature, 
Science and Art, to be incorporated." Mr. Rice gave a note 
for $200,000.00 as an endowment fund for the Institute (SF 43, 
49, 60, 123-137). 

Rice Institute2 was incorporated by a Charter executed 
May 18, 1891, by Mr. Rice and his six friends who signed the 
Indenture. These seven men constituted the first Board of 
Trustees. 

Neither the Indenture nor Charter provides specifically what 
kind of school Rice University should be, that is, whether it 
would be a preparatory school, a college, or a university, or 
whether it should seek to become an educational institution of 
the first class. The undisputed evidence shows, however, that 
from the very outset the Trustees sought to develop a first class 
institution at the university level, and their successors have ad
hered faithfully to this objective to the present time. 

Captain Baker became the first Chairman of the Board of 
Trustees in 1 8 91 and he continued in that capacity until his 
death in 1941 (SF 49, 498, et seq.). In 1899, Mr. Rice told 
Reverend Leavell, a Presbyterian minister, that Rice University 
would "be a very rich institution." In response to a statement 
by Mr. Leavell: 

"That is the sort of institution I would like to have a 
hand in organizing and getting into shape," 

Mr. Rice replied: 

"That is a matter to be decided by Captain Baker and 
the Board I have selected. They will select their own man." 
(Plaintiffs' Exhibit 2, SF 56-57). 

2The full corporate name was W illiam M. Rice Institute for the 
Advancement of Literature, Science and Ar t (SF 124). In 1960, the 
n ame was changed to William Marsh Rice University (SF 3). It w ill 
be r efer red to herein as Rice University. 

https://200,000.00


5 

Mr. Rice also told Mr. McAshan, his banker and one of the 
Trustees, that he intended "to make a great institution" of Rice 
University; that "he took a great deal of pride and interest in 
it; that it was his baby, and that he would provide for it 
liberally in his will." Mr. Rice also told Mr. McAshan "that 
he would undertake the erection of the Institute himself were 
it not that he thought that it would be a source of worry to 
him in having to supervise the details, and he preferred to leave 
that to younger men, such as he had named as Trustees" (Plain
tiffs' Exhibit 3, SF 59-61). 

Mr. Rice also told Reverend Leavell, in response to the sug
gestion that Rice University might be constructed during his 
lifetime, "that he (Mr. Rice) was an old man and did not care 
to be burdened with that, and that he was not familiar with the 
details of such organizations, that he had arranged the matter 
in his judgment more wisely by putting his notions in shape in 
a general way and committing the further carrying-of-them
out to the hands of a wise Board of which Captain Baker was 
the head" (Plaintiffs' Exhibit 5, SF 64-66). 

A. R. Richardson, one of the Trustees, died in 189 9 and 
William M. Rice, Jr., a nephew of the founder, was selected to 
take his place. Mr. Rice died in September of the following 
year and in 1901 another nephew, B. B. Rice, was selected as a 
Trustee to take his place (SF 499). 

The residue of Mr. Rice's estate, valued at several million 
dollars, passed by his will to Rice University (SF 48), but litiga
tion delayed a final distribution of the estate until 1907. In that 
year, Dr. Lovett was selected to be the first President of Rice 
University (SF 4). The parties stipulated "that the Board of 
Directors (Trustees) at all times since the beginning of Rice 
Institute have faithfully and diligently sought out and employed 
the best talent available for the staff in the operation of Rice 
Institute or Rice University, and they have diligently and faith
fully handled all of the other affairs with reference to the build
ings and maintenance of said Institute to the best of their 
ability, and they have performed all of their duties in that 
respect at all times" ( SF 81-8 3 ) . 
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Dr. Lovett, in a speech made in the presence of the other 
Trustees at the dedicatory services for Rice University in 1912 
when it started operations, which speech is published in the Book 
of the Opening, said (SF 4-5) : 

"Accordingly, and in the spirit of the founder 's dedication 
of the Institute, it was proposed that the new institution 
should enter upon a university programme, beginning at the 
science end. As regards the letters end of the threefold 
dedication, it was proposed to characterize the institution 
as one both of liberal and of technical learning, and to 
realize the larger characterization as rapidly as circum
stances might permit. . . . This in a nutshell is the pro
gramme on which we have thought with great deliberation 
and wrought with even grea ter care. Its chronology to date 
consists of one year of preparatory study from England to 
Japan, one year in the making of preliminary plans, and 
two years in work of actual construction and organization. 

"The new institution thus aspires to university standing 
of the highest grade, and would achieve its earliest claims 
to this distinction in those regions of inquiry and investiga
tion where the methods of modern science are more directly 
app11ca. ble.... " 3 

When Dr. Lovett made the foregoing statements, and others 
quoted herein, he was a member of the Board of Trustees 
(SF 500). The Book of the Opening is part of the archives of 
Rice University and the Trustees appropriated funds for its 
publication and distribution (SF 110-111 Plaintiffs' Exhibit 25, 
SF 495-96). 

The preliminary announcement of the first academic year of 
Rice University contained the following statement: 

"The new institution bears the name of the founder, 
the late William Marsh Rice. It aspires to university dimen
sions of the highest standing . ..." (SF 90). 

An identical statement appeared in catalogues for the next four 
academic years (SF 92) . 

3Unless otherwise indicated all emphasis appearing herein is Ap
pellees. 
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The following quotations are from Dr. Lovett's 1912 address 
which was published in the Book of the Opening and delivered 
in the presence of the other T rusteees ( SF 2 5 6) : 

" . The opportunity to found a great secondary 
school, as was the opportunity to devote the entire re
sources of the foundation to a single professional school, 
was tempting and equally promising. Neither of these 
courses, however, would have kept full fa ith with the will 
of the founder as expressed in the Charter and T estament, 
nor would either have served the City and the State quite 
as fully as the one finally adopted. Accordingly it is 
as a university that the Institute proposes to begin, ..." 

Later in his address, Dr. Lovett said (SF 260): 

"From the preceding systematic schemes for academic 
and scientific work, it would appear that the Rice Institute 
aspires to university standing of the highest grade as an 
institution of liberal and technical learning, dedicated to 
the advancement of letters, science, and art . . " 

Finally, Dr. Lovett said (SF 261-262): 

"In such united efforts a new institution would part1c1-
pate, for if the university, though on private foundation, 
is in its first days what Bryce called a municipal university, 
Haldane a civic university, Dabney an urban university, in 
its future days it is to be more than a university of Hous
ton- it is to be a university of the South, and later, let 
us hope, in reality as an inspiration, one am o,ng the national 
institutions reflecting the national mind, one among the 
universities of the nations, fostering the international mind 
and spirit in cosmopolitan ways...." 

The foregoing statements of Dr. Lovett evidence his under
standing, and that of the other Trustees, of the proper construc
tion of the Indenture and Charter and of Mr. Rice's intent in 
executing the same. The other Trustees, all of whom had known 
Mr. Rice intimately, and all but one had been selected by him, 
endorsed and approved Dr. Lovett's statements by appropriating 
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the money to have them published and preserved in the Book 
of the Opening (SF 102-103, Plaintiffs' Exhibit 25, SF 495-96). 

Mr. Rice vested in his Trustees a large discretion with refer
ence to the educational institution which they were charged 
with establishing and operating. Admittedly he was not ex
perienced in such matters. Mr. Rice left to the other Trustees 
the planning and establishment of the educational institution. 
The Trustees did this in such a way as to give effect to what 
they believed was Mr. Rice's main purpose, that is, the creation 
of an educational institution of the first class. The establish
ment of an institution aspiring to such status did not change, 
vary or modify either the Indenture or Charter. It was a proper 
exercise of the discretion vested in the Trustee to make those 
two instruments effective. 

FIRST COUNTER-POINT 

Under the pleadings and the undisputed evidence, 
Rice University was entitled to judgment for the relief 
sought as a matter of law, since 

( 1) All the evidence, documentary and parol 
and the entire history of Rice University within the 
Court's judicial cognizance became susceptible of but 
one construction: That Mr. Rice's bounty was levelled 
at, and his main purpose was to found, not a medi
ocre or second-class school, but an educational 
institution of the first class; and 

(2) The evidence was undisputed that the at
tainment of that main purpose had become impracti
cable unless, in the administration of the affairs of 
the University, the Trustees could be relieved from 
the restrictive provisions as to tuition and the 
color of the skin of otherwise qualified students. 

(Germane to Appellants' Ninth, Tenth, Eleventh and 
Twelfth Points). 

Ii 
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SECOND COUNTER-POINT 

Evidence of the circumstances and conditions sur
rounding the creation of William Marsh Rice University 
was, under clearly established legal principles, relevant 
and admissible, not to vary or contradict the provisions 
of the Indenture, but to explain and apply the language 
used therein so as to accomplish Mr. Rice's main purpose 
in founding the educational institution which bears his 
name. (Germane to Appellants' First, Second, Third, Ninth, 
Tenth and Eleventh Points). 

THIRD COUNTER-POINT 

The Trial Court did not err in entering judgment 
herein permitting Rice University to admit as students 
qualified applicants without regard to their color or race 
and to charge tuition for attendance at said University. 
(Germane to Appellants' Fifth, Sixth and Seventh Points). 

FOURTH COUNTER-POINT 

The Trial Court did not err in permitting George R. 
Brown, Chairman of the Board of Trustees, to testify 
that William M. Rice, Jr., Chairman of the Board at the 
time Mr. Brown became a Trustee, told him that he, 
Mr. Rice, Jr., wanted, and he understood that his uncle 
wanted, Rice University to be a school of the first order, 
one of the very best in the United States. ( Germane to Ap
pellants' Third Point). 

FIFTH COUNTER-POINT 

Even if the evidence complained of in Appellants' 
Third Point was inadmissible hearsay, which is not ad
mitted, nevertheless its admission is not reversible error 
because the evidence was merely cumulative of a sub-
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stantial volume of admissible evidence on the same point. 
(Germane to Appellants' Third Point). 

SIXTH COUNTER-POINT 

The testimony of Dr. Carey Croneis concerning the 
effects of the racial and tuition restrictions on the future 
of Rice University, was not in any part hearsay but was 
admissible evidence based on personal knowledge and 
experience. (Germane to Appellants' Fourth Point). 

SEVENTH COUNTER-POINT 

The Trial Court did not enter judgment based upon 
the assumption that there was a deficit in the operation 
of Rice University for the year 1963 and that there 
would be a substantial increase in the deficit in 1964; 
nevertheless, the Trial Court would have been justified 
in making such assumptions because the evidence showed 
the existence of such deficits under proper business pro
cedures. (Germane to Appellants' Eighth Point). 

EIGHTH COUNTER-POINT 

The Trial Court properly entered judgment on the 
verdict, including Special Issue No. 1. (Germane to Appel
lants' Eleventh Point). 

NINTH COUNTER-POINT 

This declaratory judgment action was properly 
brought to construe a charitable trust. (Germane to Ap-
pellants' Twelfth Point). 

II 
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FIRST COUNTER-POINT (Restated) 

Under the pleadings and the undisputed evidence, 
Rice University was entitled to judgment for the relief 
sought as a matter of law, since 

( 1 ) All the evidence, documentary and parol 
and the entire history of Rice University within the 
Court's judicial cognizance became susceptible of but 
one construction: That Mr. Rice's bounty was levelled 
at, and his main purpose was to found, n ot a medi
ocre or second-class school, but an educational 
institution of the first class; and 

( 2) The evidence was undisputed that the at
tainment of that main purpose had become impracti
cable unless, in the administration of the affairs of 
the University, the Trustees could be relieved from 
the restrictive provisions as to tuition and the 
color of the skin of otherwise qualified students. 

(Germane to Appellants' Ninth, Tenth, Eleventh and 
Twelfth Points). 

SECOND COUNTER-POINT (Restated) 

Evidence of the circumstances and conditions sur
rounding the creation of William Marsh Rice University 
was, under clearly established legal principles, relevant 
and admissible, not t o vary or contradict the provisions 
of the Indenture, but to explain and apply the language 
used therein so as to accomplish Mr. Rice's main purpose 
in founding the educational institution which bears his 
name. (Germane to Appellants' First, Second, Third, Ninth, 
Tenth and Eleventh Points). 

Statement, Argument and Authorities 
Under First and Second Counter-Points 

Under the prior heading, "Early History of Rice University", 
we have summarized the evidence concerning the circumstances 
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surrounding the execution of the Indenture and the relevant acts 
and declarations of Mr. Rice's trustees and associates. 

A reading of the provisions of Mr. Rice's Indenture as a whole, 
and a review of the consistent and unbroken trend of actions 
by his co-trustees and their successors, disclose no limited or 
constricted dimension of the institution envisaged by Mr. Rice. 
Certainly he put no mandate of mediocrity in his Indenture. 

It is true that Mr. Rice could have been more explicit in 
spelling out some of the details he had in mind; it is true that 
the language of the Indenture is rather general; at the same time 
it is significant that while he was still alive he brought into the 
circle of trustees with him individuals of his choice who could 
perhaps survive him and breathe into the object of his bounty 
the breath of life and move toward achieving the full dimension 
of his aspirations. 

Legal history is replete with instances where resort must be 
had to extrinsic evidence, not to vary the terms of an instrument, 
but to give effect to its purpose and fit its thrust to the signer's 
established objective. 

The right, so to examine extrinsic circumstances in interpret
ing a written instrument, is as well settled as the rule against 
varying the terms of an instrument by the use of extrinsic 
evidence. And the right, as well as the need to examine extrinsic 
evidence, is not always dependent upon ambiguity in the docu
ment itself. 

For example, a word that is used in an indenture may require 
precise definition, and from time immemorial the extrinsic ad
vice of such lexicographers as Mr. \'v'ebster has been available. 
His dictionary has helped, through extrinsic resort, in the con
struction of thousands of documents. 

Let us suppose that in 1891 a Seattle testator's will left his 
estate to the provision for hospitalizing victims of yellow fever. 
Would his trustees have to build it in Seattle? Or would they be 
entitled to resort to extrinsic evidence that the testator had 
lost his wife in the New Orleans yellow fever epidemic and that 
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indeed the entire epidemic was limited to the Gulf Coast, so 
that hospitalization there alone would carry out the testator's 
intent? 

In Appellants' hidebound approach to the Indenture here 
involved, an educational institution would presumably mean but 
one kind of an institution, wherever situated and whatever the 
circumstances surrounding its creation. But suppose Mr. Rice 
had provided for one such institution in Houston and one in 
the Congo. Would they have to be identical? Would trustees 
have to put on blinders as to the difference between what would 
amount to education in one of the most progressive c1t1es in 
America and what would amount to education in D arkest 
Africa? 

Actually, we have the two separate and distinct rules of law 
involved: one against varying the terms of a written instrument 
by parol and one permitting extrinsic evidence to amplify, 
clarify and apply the written word to the subject matter of the 
grant. They stand alongside and are entirely consistent, each 
with the other. Appellants' effort to use the first to defeat the 
second is something which Mr. Wigmore in his great treatise 
on evidence calls "primitive formalism". (9 Wigmore, Evidence 
Sec. 2470 quoted in full infra.) 

Had Mr. Rice provided specifically that the institution th::it 
bears his name was never to be more than a second-rate trade 
school, extrinsic evidence that it was meant to be a university 
of the first class might indeed be an effort to vary the terms of 
the Indenture. But since he put no such limit on its dimension, 
and since he left a large amount of money (relevant extrinsic 
evidence), and since he selected Trustees to join with him in 
giving life to his brain child, exposing them to his thinking about 

excellence in the institution, it would be a travesty, seventy-three 
years later, to ignore their acts and declarations, to turn the 
calendar back, and, for the fi rst ti1ne since Rice University was 
founded, to direct its aims toward mediocrity. 

Let us turn to the cases. They disclose the propriety, indeed 
the necessity, of referring to extrinsic facts in situations such 
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as we have here. This is so clearly accepted by the courts of this 
and other jurisdictions as to be beyond serious dispute. 

The principle has long been endorsed by the Texas courts. 
It was well stated by the Texas Supreme Court in Murphy v. 
Dilworth, 137 Tex. 32, 151 S.W.2d 1004 (1941): 

"It is true that, even though a written contract be un
ambiguous on its face, parol evidence is admissible for the 
purpose of applying the contract to the subject with which 
it deals; '' '' * In other words, if the meaning of the 
language used in a written contract becomes uncertain when 
an attempt is made to apply it to the subject matter of 
the contract, though not otherwise uncertain, parol evidence 
is permissible to aid in making the application. ,:- ,:- ,:- 151 
S.W.2d at 1oo 5. 

As Judge Hickman said m Guardian Trust Co. v. Bauereisen, 
132 Tex. 396, 121 S.W.2d 579, 583 (1938): 

"* ::- ,:- It is proper to consider parol testimony as to the 
circumstances surrounding the parties out of which the 
contracts grew, not to add to or vary their terms, but to 
apply the contracts to the subjects with which they deal 
for the purpose of ascertaining the real intention of the 
parties." 

The admissibility of such evidence is not dependent upon a show
ing of ambiguity of the instrument: 

"Whether or not, strictly speaking, the language of the 
grant is ambiguous need not be discussed, for even though 
it is not ambiguous on its face parol evidence was neverthe
less properly admitted to apply the language to the subject with 
which it dealt for the purpose of ascertaining the real in
tention of the parties." Scott v. Walden, 165 S.W.2d 449 
(Tex.Comm.App. 1942). 

"In ascertaining [ the intention of the parties to a lease 
contract], we may look to the surrounding circumstances 
when the contract was entered into, the situation of the 
parties, and of the subject-matter of the instrument ::- ::- ::- , 
and this regardless of whether the language used in said 
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contract be ambiguous." Ryan v. Kent, 36 S.W.2d 1007, 
1010 (Tex.Comm.App. 1931). 

Perhaps one of the clearest statements of this rule was made 
by the United States Supreme Court in the early decision of 
Reed v. Insurance Co., 95 U.S. 23 ( 1877): 

"Although a written agreement cannot be varied (by 
addition or subtraction) by proof of circumstances out 
of which it grew and which surrounded its adoption, yet 
such circumstances are constantly resorted to for the pur
pose of ascertaining the subject-matter and the standpoint 
of the parties in relation thereto. Without some knowledge 
derived from such evidence, it would be impossible to com
prehend the meaning of an instrument, or the effect to 
be given to the words of which it is composed. This pre
liminary knowledge is as indispensable as that of the lan
guage in which the instrument is written. A reference to 
the actual condition of things at the time, as they ap
peared to the parties themselves, is often necessary to pre
vent the court, in construing their language, from falling 
into mistakes and even absurdities. ,:. ,:- ,:. 'It may, and in
deed it often does, happen, that, in consequence of the 
surrounding circumstances being proved in evidence, the 
courts give to the instrument, thus relatively considered, an 
interpretation very different from what it would have re
ceived, had it been considered in the abstract. But this is 
only just and proper; since the effect of the evidence is not 
to vary the language employed, but merely to explain the 
sense in which the writer understood it." 

Professor Wigmore in his Treatise on Evidence Law points 
out that the interpretation of every written instrument no 
matter how complete and detailed requires some reference to 
extrinsic matters: 

"The truth had finally to be recognized that words 
always need interpretation; that the process of interpreta
tion inherently and invariably means the ascertainment of 
the association between words and external objects; and 
that this makes inevitable a free resort to extrinsic mat
ters for applying and enforcing the document. ,:. ,:- ,:- Once 
freed from the primitive formalism which views the docu
ment as a self-contained and self-operative formula, we 



16 

can fully appreciate the modern principle that the words 
of a document are never anything but indices to extrinsic 
things, and that therefore all the circumstances must be 
considered which go to make clear the sense of the words, 
-that is, their association with things." (Emphasis m 
original.) 9 Wigmore, Evidence, Section 2470, p. 227. 

The basic fallacy in the Appellants' contentions in this regard 
is that no evidence was admitted at the trial below to vary, 
contradict or modify the language used by Mr. Rice in the In
denture. Evidence of the circumstances and facts gave meaning 
and life to the language used. It showed with unmistakable 
clarity that he intended for the educational institution which 
he created to be a university of the first-class and that such 
was his dominant intent in founding it. The Appellants can 
point to no evidence which was in "degradation" (sic), Ap
pellants' brief, page 15) of the purposes he expressed. On 
the contrary, such evidence was entirely consistent with and 
aided in the explanation and application of the language used. 

It is, of course, equally well settled that to the extent 
an instrument is silent or contains no express provision on a 
matter pertinent to the application of the instrument, the above 
principles allowing reference to extrinsic facts and circum
stances are fully applicable. Scott, in his work on Trusts, Sec
tion 164.1, makes this point clear: 

«,:. ,:. ::- N ot only where the trust is cerated by an in
strument inter vivas but also where it is created by will, 
evidence of the circumstances at the time of the execution 
of the instrument is admissible to deterniine the intention 
of the settlor as to ,natters not expressly and unequivocally 
covered by the trust instrument. Among the circumstances 
existing at the time of the execution of the instrument 
which may be of importance in determining the terms of 
the trust are the following: the situation of the settlor and 
of the beneficiaries and of the trustee, such as age, sex, 
competence, station in life, financial circumstances, and 
their relations to each other; the nature and value of the 
subject matter of the trust; the purposes for which the 
trust is created; the usages of business; the conditions 
under which the trust is to be adniinistered; ,:. ,:- ,:. " 
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The application of this principle where an instrument is 
silent as to a certain matter has been specifically recognized 
by the Texas courts. In Miller v. Wilson, 25 8 S.W. 540 (Tex. 
Civ.App. 1924, no writ hist.), a written agreement made con
temporaneously with the sale of land, provided that a street 
was to be " laid out and established" next to the property sold. 
The court noted that the written contract was "silent as to 
what kind of street should be established." However, the evi
dence indicated, apparently from the testimony of the plain
tiff, that the parties had agreed that the street was to be 
paved. The defendant objected to the admissibility of this evi
dence. The court rejected this complaint pointing out that, 
"The testimony introduced does not in the least contradict 
the written contract ,:- ,:- ,:.." 

In Allison v. Campbell, 298 S.W. 523, 525 (Tex.Comm.App. 
1927), the Commission noted with regard to the interpretation 
of ;i writing that: 

"In arriving at the intentions of the parties on the issue 
of partnership as they affect third parties, it is permissible, 
in interpreting the written agreement introduced, to con
sider any circumstances surrounding its execution legiti
mately tending to show such intentions, including t'he sub
sequent acts and statements of the parties, even though the 
written agreement introduced is on its face unambiguous." 

The continuing vitality of the Texas cases supporting the 
principle on which we stand was again recognized in the current 
1964 decision of King v. City of Dallas, 374 S.W.2d 707 (Tex. 
Civ.App. 1964, err. ref'd., n.r.e.). That case involved the ques
tion of whether a condition subsequent in a conveyance of land 
to the City of Dallas, which required that the land be used for 
"public park purposes", had been breached . In resolving the 
question, the court considered various circumstances and facts 
bearing on the intent of the grantors in using the language 
"public park purposes". It considered the fact that the grantors 
owned land across the street from the property conveyed in 
1914, and that subsequently, in 1925 , grantors constructed a 



18 

home on such property; it referred to various published plans 
for park systems and to the fact that one of the grantors was 
aware of these plans and of the intended use to be made of the 
property he had conveyed prior to his death in 1946. It also 
referred to the general park plan in use by the city at the time 
of the gift. The appellants argued that the consideration of such 
facts and circumstances was erroneous. The court rejected this 
contention thusly: 

"[The appellant's] second and thi rd points assert that 
the court erred in admitting in evidence certain facts and 
circumstances in existence before and after the execution 
of the deed in question, including various city plans, news
paper clippings, magazine articles, committee reports, draw
ings plats, maps and excerpts from books, all of which are 
said to be hearsay and to have the effect of varying the 
express terms of the deed in question. It is argued there
under that the deed is unambiguous and should be so con
strued as to give effect to the parties' intention, as gathered 
from the four corners of the instrument, which alone 
should be considered. ,:. ,:. ,:. We recognize thi.s principle of 
law and also agree that the deed involved here is nnani
biguous. However, we do not understand that the testimony 
and other evidence complained of were offered for the 
purpose, or h ave the effect, of varying, enlarging or con
tradicting the terms of the deed. R ather, they were obvi
ously offered for the purpose of demonstrating that the 
City's ac ts ac tually carried out and made effective the real 
intentions o{ the donors. To do so it was reasonably neces
sary and proper for the Citv to show the su rroundi nR 

, " 
circumstances. 

"Our courts have held numerous times that evf'n in the 
case of an unambiguous cleerl it is not improper for the 
court to admit evidence of the existing facts and circum
stances for the purpose of ascertaining the real intention 
of the parties." 374 S.W.2d at 711-712. 

For other Texas cases recognizing and applying the principles 
discussed above, see, Wilson v . Giraud, 111 Tex. 253, 231 S.W. 
1074, 1078 (1921); Stevens v . Galveston, H . f5 S. A. Ry. Co. , 
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212 S.W. 639 (Tex.Comm. App. 1919); Coffee v. Manly, 166 
S.W.2d 377, 380 (Tex.Civ.App. 1942, err. ref'd.); Cf., Archer 
v. Skelly Oil Co., 314 S.W.2d 65 5, 661 (Tex.Civ.App. 1958, 
err. ref'd., n.r.e., 317 S.W.2d 47); Godwin v. Roberts, 213 
S.W.2d 571 (Tex.Civ.App. 1948, err. ref'd., n.r.e.). 

The Texas cases are in the main stream of U.S. jurisprudence. 
We shall content ourselves in this brief by referring to but one 
out-of-state case-ironically one upon which Appellants rely so 
heavily on another point that a good portion of their brief 
consists of extensive quotations from one appellate court's 
treatment of the case. 

As illustrative of the extent to which extnns1c evidence is 
admissible to assist in construing a will, we refer to the 
Pennsylvania Supreme Court's construction of Girard's will in 
Soohan ·v. The City of Philadelphia, et al, 33 Pa. St. Rep. 9 

(Penn. S. Ct. 1859). Here, James Soohan and his mother sought 
to enjoin the directors of Girard College from admitting other 
persons in preference to Soohan, who claimed a prior right of 
admission. The other applicants had neither father nor mother. 
It became necessary to construe the word "orphan." It is of 
importance here to note various matters taken into consideration 
by the Pennsylvania Court, almost all of which occurred after 
Girard died in 18 31. References are to pages in 3 3 Pennsylvania 
State Reports. Included are: 

Two pages of biographical data concerning Girard 
(19-21). 

The historical organization and population of the City 
of Philadelphia ( 17-19). 

The language of the will ( 21-2 3 ) . 

The details of the construction of the College and its 
financing ( 2 3-24) . 

A report prepared by one Dr. Francis Lieber, who had 
been charged by the trustees with drawing up a plan for 
the organization and operation of the College, including 
Dr. Lieber's opinion as to the meaning of the word 
"orphan" (24-25). 
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The constitution of the College and the definition of 
orphan therein contained (25). 

Correspondence between Ex-President John Quincy 
Adams and a Judge Hopkinson, each expressing an opinion 
as to the meaning of "orphan" ( 2 5) • 

An act of the Pennsylvania legislature passed on Feb
ruary 27, 1847, indicating the construction placed on the 
word by that body (25-26). 

A Philadelphia Ordinance passed on September 16, 1847, 
providing for an application form indicating the City 
Council's construction of the word (26). 

Annual reports of the directors of the College (27). 

An address by Benjamin Gerhard, Esquire, delivered on 
January 1, 18 51, to the Board of Directors of the College 
and others, stating the meaning of the word "orphan" (27). 

An address delivered by Joseph R. Chandler, President 
of the Board, on January 1, 1850 (27). 

President (of the College) William H. Allen is quoted 
as having said "The institution is no longer without 
precedents for guide, for it has established them for it
self." (27). 

After reviewing the above-listed information, the Pennsyl
vania Court notes the meaning given to the word under ex
amination by those entrusted with the carrying out of Girard's 
wishes in the following language: 

"We thus see by a simple narrative of the ongm and 
progress of this great charity, that in the commencement, 
the only difference of opinion was, whether the term 
orphan did not include a motherless as well as a fatherless 
child. Upon full discussion and a deliberate examination, 
and after an unreserved communication with the first 
jurists in the United States, the settled construction adopted 
and continued for a quarter of a century, was, that it 
included fatherless but not motherless children. This was 
published to the world and sanctioned by the legislature, 
and it has entered into the whole administration of the 
college, from its organization and opening, on the 1st 
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January 1848, until the month of June 1858, a period of 
more than the tenth of a century, and under the immediate 
eye of the grand committee of visitation, the select and 
common councils of the city." (27-28). 

The latter language seems peculiarly appropriate here where 
not a decade, but three-quarters of a century of history is 
involved-three-quarters of a century of consistent interpreta
tion by Trustees selected by Mr. Rice and their successors 
under the plan devised by Mr. Rice. And all that history is 
consistent with but one concept as to the quality of the edu
cation institution envisaged by the founder-that of a first
class university. It is too late now to undo it. 

The lengthy history, in the tradition of excellence at Rice, 
is significant according to another line of cases. 

Scott on Trusts makes the following observation concerning 
the interpretation of the terms of a trust: 

"In the case of the creation of a trust as well as in other 
juridical transactions the principle which gives weight to 
the practical interpretation placed by the parties upon the 
terms of the instrument is of importance." Scott, Trusts, 
§ 164.1, p. 1160. 

Corpus Juris Secondum cites many cases in support of its 
conclusion that great weight must be given to practical inter
pretation in construing a trust and repudiation of a long course 
of conduct under an instrument is not favored: 

"In construing a trust instrument, the court may not 
only consider what is expressed in such instrument, but 
may also look at the conduct of the parties affected by 
the instrument in their performance of it, at least where 
it contains equivocal language; and a construction, sought 
by a party, which would constitute a repudiation of a long 
continued course of conduct is not regarded with favor. 
* * * 

"It has been broadly held that contemporary construc
tion by those interested must be considered, and that the 
courts should give weight to an interpretation placed by 
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the parties on the instrument. Where there is an ambiguity, 
the court is empowered to consider the practical interpret
ation placed by the parties on the provisions of the instru
ment; such practical interpretation by the parties of an 
instrument of doubtful meaning is of importance in con
struing it, or is quite persuasive in ascertaining intent." 
90 CJS, § 165 c, p. 38. 

In Commercial National Bank f5 Trust Company v. Erwin, 
100 N.Y.S. 2d 200 (1950), the court noted in construing a 
trust instrument that: "It is significant that the trustees have 
construed the instrument in this manner from the time it was 
made in 193 8 until 1949, after the commencement of this 
proceeding." The court then went on to quote from earlier 
decisions that, " 'The parties placed a practical construction on 
the arrangement which may not be ignored.'" It also cited 
other decisions for the proposition that, " 'to ascertain that 
intent [the meaning of a trust instrument] resort may be had 
to what was done under it.' " 

Conclusion under Counter-Points 
One and Two 

We have not referred to the jury verdict in our argument 
under Counter-Points One and Two because it is our view 
that all the evidence supports but one conclusion, as a matter 
of law, i.e., ( 1) that Mr. Rice's main purpose was to found 
a university of the first class; and ( 2) the achievement of Mr. 
Rice's main purpose has become impracticable unless the trustees 
are relieved from the anachronistic restrictions grafted upon the 
main trunk of Mr. Rice's main purpose. 

As it turned out, the jury, demanded by Appellants, reached 
the identical conclusions stated above-the only conclusions that 
had support in the record. 
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THIRD COUNTER-POINT (Restated) 

The Trial Court did not err in entering judgment 
herein permitting Rice University to admit as students 
qualified applicants without regard to their color or race 
and to charge tuition for attendance at said University. 
(Germane to Appellants' Fifth, Sixth and Seventh Points). 

Statement, Argument and Authorities 

Contrary to the statement made by Appellants under their 
Fifth and Sixth Points, this case was neither tried on a false 
issue, nor did the present Trustees manufacture the idea that 
William Marsh Rice's main purpose was the creation of a 
university of the first class. In the Indenture and Charter, Mr. 
Rice clearly provided for the establishment of an educational 
institution, an " Institute for the Advancement of Literature, 
Science and Art." He did not specify at what level the insti
tution should be developed. He did not specify whether it should 
be first class or some lower class. Obviously, these determinations 
had to be made by the Trustees. As pointed out above, there 
was substantial evidence that Mr. Rice took great pride in the 
Institute which was to be built after his death with funds 
provided by him; and that the Trustees who planned and built 
Rice University understood that Mr. Rice's main purpose was 
the establishment of an educational institution of the first 
class. Accordingly, in the beginning the Trustees devoted their 
best efforts toward creating an institution which "aspires to 
university dimensions of the highest standing" ( SF 90). 

The jury found that Mr. Rice intended that his Trustees 
should develop an educational institution of the first class; that 
this was Mr. Rice's main purpose; that restrictions prohibiting 
Rice University from accepting qualified applicants solely on 
the basis of color and from charging tuition would, under 
present conditions, render impracticable the development of 
Rice University as an educational institution of the first class 
(Tr. 117, 119). There is no contention on this appeal that 
said findings are not supported by substantial evidence. In fact 
they are supported by the undisputed evidence. 
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The parties stipulated, and the court will take judicial notice, 
that there have been many significant changes in the habits, 
customs, laws, economic conditions and fields of knowledge 
since 1891 and 1912 (SF 6-7). The 1912 Trustees believed, and 
the current Trustees believe, that " the instruction and im
provement of the white inhabitants of the City of Houston, 
and State of Texas," can best be achieved through a university 
of the first class. In 1891 and 1912, the restrictions of "white" 
and "free" did not hinder the development of such a university. 
Today conditions have changed. The undisputed evidence shows 
that Rice University cannot continue both the restrictions and 
its development as a university of the first class. As Dr. Pitzer 
testified (SF 712) : 

"Q. If these two restrictions are retained in your opinion 
can Rice University in the future even maintain the 
position of eminence it now has? 

"A. I don't believe it can, I believe it will be on a 
declining path, and once an institution starts to go down
hill, it is likely to go downhill fast." 

Each eminent educator listed below, and these were the only 
witnesses on the subject, confirmed Dr. Pitzer's conclusions: 

Dr. Willis Tate, president of SMU (SF 139-206). 
Dr. Harry Hunt Ransom, chancellor of the 

University of Texas System (SF 206-251). 
Dr. Logan \Vilson, former president of the 

University of Texas and now president of 
the American Council on Education (SF 2 8 3-3 51). 

Dr. James W. Laurie, president of Trinity 
University (SF 354-374). 

Father John F. Murphy, president of St. Thomas 
University (SF 374-386). 

Dr. McGruder E. Sadler, chief executive officer 
of TCU (SF 411-442). 

Dr. Carey Croneis, chancellor of Rice University 
(SF 726-774). 

Appellants do not challenge the foregoing conclusions. Their 
only suggestion is that the Trustees should trim their sails and 
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be satisfied with a second, third or whatever rate educational 
institution would result from a retention of, and strict adherence 
to, the two restrictions. 

Under present conditions, the Trustees were forced to decide 
between carrying out Mr. Rice's main purpose, that is, the 
creation of an educational institution of the first class, or com
pliance with the restrictions. These two objectives were in
compatible. Both could not be adhered to. The Trustees properly 
chose adherence to the main purpose and sought to be relieved 
of the restrictions which made accomplishment of that purpose 
impossible or at least impracticable. 

Thus, instead of thwarting the desires and intentions of Mr. 
Rice, as Appellants contend, the Trustees are carrying out what 
they believe to have been, and what the jury found was, the 
main purpose of Mr. Rice. This is what the doctrines of cy 
pres and deviation were designed to do. Here the main purpose 
is preserved. Had the Trustees permitted the two subordina~e 
restrictions to defeat that main purpose, then in fact Mr. Rice's 
desires and intentions would have been thwarted. 

The doctrines of cy pres and deviation overlap, and the 
courts have not always made clear delineation between them. 
For that reason, consideration will be given to both. 

The statement of the doctrine of deviation found in the 
Res ta tement of Trusts, Second Edition, § 3 81, and parts of 
Comments a. and d. thereto, are as follows: 

"The court will direct or permit the trustee of a 
charitable trust to deviate from a term of the trust if it 
appears to the court that compliance is impossible or illegal, 
or that owing to circumstances not known to the settlor 
and not anticipated by him compliance would def eat or 
substantially impair the accomplishment of the purposes 
of the trust . 

.. a. Scope of the rule.... The rule stated in this Section 
has to do with the powers and duties of the trustees of 
charitable trusts with respect to the administration of the 
trust; it has to do with the methods of accomplishing the 
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purposes of the trust. The question of the extent to which 
the court will permit or direct the trustee to apply the 
trust property to charitable purpose designated by the 
settlor where it is or becomes impossible or illegal or im
practicable to carry out the particular purpose involves the 
doctrine of cy pres, which is dealt with in §399. 

* * * * * * * * 
"d. Change of circumstances. The court will direct or 

permit the trustee of a charitable trust to deviate from a 
term of the trust if owing to circumstances not known 
to the settlor and not anticipated by him compliance 
would defeat or substantially impair the accomplishment 
of the purposes of the trust; and in such case, if necessary 
to carry out the purposes of the trust, the court may direct 
or permit the trustee to do acts which are not authorized 
or are forbidden by the terms of the trust . ..." 

The doctrine of cy pres, as stated in §399 of the Restatement, 
and parts of Comments a. and q., are as follows: 

"If property is given in trust to be applied to a par
ticular charitable purpose, and it is or becomes impossible 
or impracticable or illegal to carry out the particular 
purpose, and if the settlor manifested a more general in
tention to devote the property to charitable purposes, the 
trust will not fail but the court will direct the application 
of the property to some charitable purpose which falls 
within the general charitable intention of the settlor. 

"a. The doctrine of cy pres. The principle stated in this 
Section is called the doctrine of cy pres. The expression 
indicates the idea that where the exact intention of the 
settlor is not carried out, his intention is carried out 'as 
nearly as' may be. The doctrine is not applicable to private 
trusts.... 

* 
"q. Where accomplishment of particular purpose is not 

impossible. The doctrine of cy pres is applicable even 
though it is possible to carry out the particular purpose of 
the settlor, if to carry it out would fail to accomplish the 
general charitable intention of the settlor. In such a case 
it is 'impracticable' to carry out the particular purpose, 
in the sense in which that word is used in this Section...." 
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Appellees suggest that deviation is more applicable here than 
the more drastic doctrine of cy pres. For cy pres says, in effect, 
that the entire thrust of the settlor's plan may be altered where 
insurmountable obstacles to carrying it out are encountered. 
It is a case of do a different thing or the trust will die. Deviation, 
on the contrary, is a more positive affirmative approach, where
under the basic objective and the dominant thrust of the plan 
are still achieved. To this end, consistent with such basic purpose, 
impediments are removable where they are subordinate to the 
main purpose to be served. Deviation as sought here, necessitates 
no change in the general aspects of Mr. Rice's broad plan. It 
preserves his main purpose. It is for this reason that the doctrine 
of deviation appears particularly appropriate for application 
under the facts of this case since the evidence established, and 
the jury found, that it is now impracticable to have an educa
tional institution of the first class and at the same time comply 
with the two restrictions. 

Neither doctrine, however, can be viewed as an absolute rule; 
rather, each is merely an approximation of the many consider
ations and thoughts that are the real bases for reaching a 
decision. Thus, in examining the cases which follow, no attempt 
will be made to note which of the two doctrines the court 
purports to apply in each case. Since the doctrines overlap 
extensively, it is apparent that often either may be correctly 
applied to a given fact situation. 

Moreover, these doctrines are viable, and must always be so if 
they are to continue preventing stagnation of charitable trusts. 
Perpetual existence is granted charitable trusts, as an exception 
to a general rule of law, and a necessary corollary to this ex
ception is flexibility of administration. No one can foresee the 
change of circumstances that will occur during extended 
periods. If a charitable trust is to continue toward its goal, if 
it is to carry out its main purpose over a long period of years, 
courts must have the power to grant it some flexibility. 

This is not to say there are no limitations on flexibility, for 
it is clear that the function of the trust must be imperiled be-
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fore deviation or outright change is permitted. The cases in 
this section of the brief illustrate what the courts have con
sidered as an impediment sufficient to justify action. The courts 
do not require that performance as directed be impossible, and 
the cases hereinafter discussed do not involve "impossible" 
situations. The methodology displayed in these cases is a de
termination first of the trust's main purpose and then whether 
literal compliance with specific directives would substantially 
impair that purpose. When such result is threatened, the broad 
current of American case law permits deviation. 

In that connection, it is well to note that a court should 
examine the impairment that will result in the future, rather 
than confine itself to what has already transpired. Not doing so 
would be to invoke equitable relief only after the damage 1s 
done. 

The thoughts contained in the preceding paragraphs were 
discussed in detail at 34 Harv. L. Rev. 1 ( 1920) by Professor 
Scott in an article entitled "Education and the Dead Hand", 
some excerpts from which are as follows: 

"The real problem, as all but a few extremists would 
concede, is not whether educational and other charitable 
endowments should be permitted; but how far the control 
of the founders should extend, how far is permissible to 
depart from the directions of the founders when in the 
course of time circumstances have so changed as to make 
it impossible, illegal, or at least inexpedient, strictly to 
comply with them. It frequently happens that although 
the provisions made by the founder of a school or college 
are in accordance with the best standards of the time of 
its establishment, in course of time standards change and 
the strict observance of the provisions would destroy the 
institution or at least retard its development. Is the insti
tution to be forever fettered by such provisions? 

* 
"Apparently the fear lurking in the hearts of those who 

would compel the observance of the directions of donors 
in their minutest details is that a failure to observe these 
directions might lead to the overthrow of charitable trusts, 
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and ultimately perhaps of the institution of private pro
perty; that no clear line can be drawn between a departure 
from the letter of the donor's directions, and confiscation. 
It is true that the line is not a clear one, that the difference 
is in the last analysis a difference in degree. That is true 
of practically all differences in the law; in their final 
analysis they are distinctions in degree. The difference 
between what is reasonable and what is unreasonable, be
tween what is right and what is wrong, is often but a 
distinction in degree. To refuse to allow what is reasonable 
and what is right, because of aversion to what is un
reasonable and what is wrong, is to deny all progress. 

"I would not contend that absolute power should be 
given to the trustees to divert charity funds to any char
itable purpose they may select. Regularly they have the 
power and the duty of administering the property for 
the purposes for which it was given. Even where the 
purposes become impossible of accomplishment, they have 
no authority to proceed to apply the property to any other 
purposes. Such application may in that case be authorized 
by the courts, but may not be made by the trustees with
out such authorization. I wouid contend, however, that 
even if the precise purposes for which the property wa,s 
given are not actually impossible of accomplishment, even 
if changes are not imperatively demanded, yet if the 
trustees consent to certain changes, and the court is of the 
opinion that such changes are not unreasonable in view 
of the general purposes of the donors and of the changes 
that time has brought to pass, in view, in short, of all the 
circumstances, the court should authorize such chang~s. 
I contend, in other words, that the consent of the trustees 
is a most important factor in determining what changes 
are justifiable. The trustees are peculiarly fit to determine 
such questions. They hold and administer the property; 
they and they alone represent both the donors and the 
beneficiaries." 

In t he instant case, there has been nothing to induce the 
Trustees to do anything other than carry out the desires and 
intentions of Mr. Rice. Not a single Trustee would have profited 
by departing therefrom. 

The testator in In re Hawley's Estate, 223 N.Y.S.2d 803 
(Surr.Ct., 1961), had bequeathed a large sum in trust. The 
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trust income was to be used to provide certain prizes for 
students at Trinity Episcopal School who were communicants 
of the Protestant Episcopal Church and sons of native-born 
American citizens. The trustees requested in the suit that the 
restrictions concerning religious affiliations and racial back
grounds be deleted. Since the time of the testator's death, the 
number of Episcopal students in the school had decreased, the 
principal of the trust estate had increased substantially, and 
there were more prizes available than qualified recipients. It 
was not mandatory that a change be made to put the surplus 
funds to use, since under the testator's will, the entire principal 
of the trust was to pass to the school without restriction fifty 
years after his death in 1938. This case illustrates that the 
court's first step is to ascertain the donor's main purpose. The 
court determined that the school itself was the principal object 
of the testator's bounty, rather than students who had certain 
religious affiliations and racial backgrounds. In doing so, the 
court said: 

"In arriving at the conclusion at which he did the Surro
gate [in In re Stuart's Estate, 46 N.Y.S. 2d 911 (Surr. Ct., 
1944) J expressly followed the decision in Matter of Neher, 
279 N.Y. 370, 18 N.E.2d 625, which established the prin
ciple that a special restriction 'grafted on' to a general 
charitable purpose may be ignored when compliance would 
be impracticable. That is the situation which the present 
will and the change in circumstances have combined to 
create here. The dedication of his entire residuary estate 
to the school is ample evidence of the fact that Trinity 
was the object of the testator's first concern rather than 
the religious affiliations and racial backgrounds of the 
students who will reap the collateral benefit of his gen
erosity. To that extent it may be said that the restrictive 
condition was 'grafted on' to the fundamental objective 
of the testamentary program." 

The court quoted the folowing rule from In re Young 
Women's Christian Association, 126 Ad. 610 (N. J. Ct. Chan., 
1924): 

"'Where a testator has two objects in view, one primary 
or general, and the other secondary or particular, and these 
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are, literally speaking, incompatible, the secondary object 
must be sacrificed in order that effect may be given to 
the general object. Where the will exhibits an intention 
that the donation shall be devoted to a specific charitable 
purpose and prescribes a particular mode or means by which 
the purpose shall be carried out, the failure of the mode 
or means, after the donation has taken effect, will not de
feat the charitable purpose.' " 

Having established that the primary object of the gift was 
the school itself, the court rejected several alternatives proposed, 
such as awarding prizes to studen ts in other Episcopal schools. 

The second and concluding step in the analysis was to ascertain 
whether the restrictions " grafted on" were making it difficult 
to accomplish the basic purpose of the trust. In that connection, 
the court said: 

". . . . However, before relief within the compass of 
that doctrine (cy pres) may be afforded the court must be 
satisfied that the testator was motivated by a general over
riding charitable purpose, that the elimination of the other
wise lawful conditions is essential, from the standpoint 
of practicability, to the accomplishment of that purpose, 
and, finally, that the variation from the terms of the will 
is not merely a matter of satisfying the desires and suiting 
the convenience of the trustee. 

"The court has reached the conclusion that the petitioner 
has satisfactorily demonstrated that the conditions which 
would otherwise operate to prevent the application of the 
cy pres doctrine have been overcome in that it has been 
shown that a specific charitable objective was clearly the 

dominating factor inspiring the testator, that the condi
tions he imposed are collarteral to that objective and not 
of the essence of the gift and, finally, that the admini
stration of the trust in strict accordance with the terms 
of the will has become a task of almost insurmountable 
difficulty in view of the annually diminishing number of 
eligible candidates for the prizes and the ten fold increase 
in the value of the fund. The removal of the restrictive 
conditions would undoubtedly forward the harmonious 
progress of the school in which the testator's interest lay so 
deep and so facilitate the accomplishment of the purpose 



to which he dedicated his residuary estate. The application 
will accordingly be granted." 

It is clear that the trust in the Hawley case, without the relief 
sought, could have continued in a beneficial manner to accom
plish some of the testator's desires. In that sense, it was not 
impossible to comply literally with the restrictions. On the 
other hand, it is also important to note that the trust could 
not continue to benefit the basic object of the gift, the school 
itself, in the manner most beneficial and practicable unless the 
restrictions were removed. In that sense, it was in fact impos
sible to accomplish the basic purpose of the trust if literal com
pliance was observed. 

Cleveland Museum of Art v. O'Neill, 129 N.E.2d 669 (Ohio 
Ct. of Comm. Pleas, 19 55), involved several long established 
trusts the museum had for the specific purpose of acquiring 
art objects. The museum's building had become inadequate for 
the collection, and a declaratory judgment was sought establish
ing that the museum could use the income from the trusts in 
question for a limited time to help construct additions to the 
building. As in the Hawley case, this court observed that it had 
to determine the basic purpose of the settlors and what they 
would then direct in view of the changed conditions. This 
basic purpose was found by the court to be that of benefiting 
the museum in its broadest aspects, and not the acquiring of 
art objects. Even though it was patently possible to continue 
the use exactly as directed, the court found that it was more 
in keeping with the settlor's basic purpose to use the income for 
the building additions, and held that it was proper to do so. 
Obviously, the museum could always use money for new art 
objects; arguably, it was not even impracticable to continue 
using the money for that purpose; it was wiser, however, and 
more in keeping with the underlying purpose, to use it for 
the building. In the following language, it is evident that the 
court, in determining the basic purpose, looked beyond the 
specific directions of the settlors; it is also clear that the court 
did not wish to wait until the museum was faltering under 
the restrictions before granting assistance; instead, it anticipated 
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the problems and made appropriate changes to keep the museum 
the outstanding institution it is : 

".... The evidence is unquestionable that the purpose 
of the settlors was a broad one. They made no little plans. 
Rather, they aimed at helping to create and maintain an 
Art Museum which would endure indefinitely; an institu
tion for the benefit and enjoyment of the community at 
large; a place where Cleveland might collect the priceless 
art of all ages for the cultural edification of its people. 

"Those who created the trusts with which this action 
deals were among the pioneers in the movement to bring 
into being a truly great Art Museum. The evidence is 
clear that in their day the most practical way for ac
complishing their expansive purpose was to set aside funds 
for the acquiring of objects of art. That was the primary 
goal on the way toward establishing a strong Museum; 
they did their share in realizing it by making money im
mediately available for much-needed purchases. 

"How well the Cleveland Museum of Art has served 
the purpose which the settlors had in mind is revealed by 
the evidence of the Museum's steady growth. It has come 
to take its place among the outstanding institutions of its 
kind in the land. With the passing years its acquisitions 
have steadily grown and today they far exceed even the 
vision granted the pioneers of a generation ago. 

"The evidence reveals that today the Museum's problem 
is quite different then when the settlors made their gen
erous gifts. Then the need was for art with which to build 
the Museum's collection; now it is for an additional build
ing where its many fine objects of art, brought from 
present places of storage, may be permanently displayed. 

"It is clear that there is no failure of the purpose which 
the settlors made manifest in their respective trusts. The 
Cleveland Museum of Art is ably offering the community 
cultural and educational advantages. But circumstances 
beyond the vision of the settlors today threaten to defeat 
the accomplishment of the very purpose which they had 
in mind. Lack of space now means loss of pictures for 
public enjoyment. How can the institution continue to 
render full service to a growing city if it is cramped to 
such an extent that it is unable to display masterpieces it 
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now possesses and art it will acquire in future years? The 
evidence indicates that the need has changed, but that 
the long-range purpose remains the same, namely, the 
maintenance of an outstanding Museum of Art. 

"The Court is entitled to ask what the settlors would 
do today with the income of their trust funds, in view of 
the changed conditions that they could not anticipate. 
Would they be inclined to see the broad work of The 
Cleveland Museum of Art either defeated or impaired by 
lack of space? From the evidence the Court is convinced 
that the settlors were persons of broad vision and that in 
any event they would want the Museum to prosper, to 
expand and to be able to carry on its work indefinitely. The: 
Court has no hesitancy in saying that under existing cir
cumstances they would willingly deviate from their ex
pressed method of procedure and permit the income from 
the trusts to be used as prayed for in the petition." 

In Howard Savings Institution of Newark v. Peep, 170 A.2d 
39 (N.J. Sup. Ct., 1961), a bequest had been left to Amherst 
College "to be used as a scholarship loan fund for deserving 
American born, Protestant, Gentile boys of good moral repute, 
not given to gambling, smoking, drinking or similar acts." The 
Amherst Charter provides that "no student shall be refused 
admission to, or denied any of the privileges, honors, or degrees 
of said College, on account of the religious opinions he may 
entertain." Because of that provision, Amherst declined to ac
cept the trust funds unless the Protestant-Gentile restriction 
was eliminated. As in the two cases just discussed, the court 
determined the basic purpose, which it found to be benefiting 
needy students at Amherst, rather than Protestantism. The 
way was open for the court to obtain literal compliance: it 
could have appointed a successor trustee. But the court found 
that way impracticable, because any other trustee would not 
have the information needed about Amherst students. Accord
ingly, it was held that the purpose could best be effectuated by 
striking the Protestant-Gentile restriction and turning the funds 
over to Amherst to be administered in accordance with the re
maining terms and conditions of the trust. 
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In re Stuart's Estate, 46 N.Y.S.2d 911 (Surr. Ct., 1944), in
volved a bequest of a book and art collection to the Trustees 
of the Lenox Library on condition that it be catalogued sepa
rately, displayed in a separate room, and never exhibited on Sun
day. The trustees accepted the bequest and followed the condi
tions for a number of years, but because of changed circum
stances, sought permission to lend the collection on an extended 
basis to The New York Historical Society free of those condi
tions. As in the preceding cases, literal compliance was possible, 
but now burdensome and unwise, and hence impracticable. 
Upon granting the request, the court wrote: 

"The conditions as to the maintenance and administra
tion of the gift as a public benefaction were all conditions 
subsequent .... However, whenever it is shown to the 
court that the circumstances have so changed since the 
execution of an instrument containing a charitable gift, 
grant or use as to render impracticable or impossible a 
literal compliance with the terms of such instrument, the 
court may, upon the application of the trustee or the 
person or corporation having the custody of the property, 
make an order directing that such gift shall be administered 
or expended in such manner as in the judgment of the 
court will most effectively accomplish the general purpose 
of the testator, without regard to and free from any speci
fic restriction, limitation or direction contained in the in
strument. (Citations omitted) 

"The dominant purpose of the testatrix here was to 
make it possible for the general public to view and enjoy 
the books, paintings and works of art in a collection. 
The passage of time since the death of Mrs. Stuart in 1891 
and the changed and liberalized conditions throughout this 
long period of over fifty years, justify, in the opinion of the 
Surrogate, the relaxing of the restrictions imposed as to 
the preservation, maintenance and exhibition of the Col
lection and particularly the prohibition against its ex
hibition on Sunday..... In the period prior to Mrs. 
Stuart's death the Lenox Library and other libraries, 
museums and institutions having public exhibits were in 
most cases closed on Sundays. To-day most of them, if not 
all, are open to the public on Sundays. It is a well known 
fact that attendance at such exhibitions in the City of New 
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York is proportionally much greater on Sunday than on 
any other day of the week. It is stated that it would 
be impracticable to find an institution with adequate facili
ties for housing the Collection and with the needed staff 
of attendants to take proper care of it, that would under
take its exhibition if the exhibit had to be closed on Sun
days. 

"The Surrogate holds therefore that a literal compliance 
with the provisions of the will of Mrs. Stuart with respect 
to the exhibition of the Stuart Collection has been rendered 
impracticable by changes in circumstances since the execu
tion of the will, and that the general charitable purpose of 
Mrs. Stuart will be most effectually accomplished by the 
loan of the Collection to the New York Historical Society 
under the terms of the tentative agreement entered into." 

The Texas case most nearly in point is Inglish v. Johnson, 95 

S.W. 5 5 8 (Tex.Civ.App. 1906, writ refused). The settlor in 
18 56 had conveyed to a masonic lodge certain land in Bonham, 
for erecting "on said premises a school building for the purpose 
of educating the female children of said town and vicinity 
therein." At the time, the city had no public building in 
which females might be taught, since males and females were 
then taught separately, and public schools of Texas provided 
only for the teaching of indigent children. After many years 
of operation of the girls school, the growth of the public school 
system had taken over much of its function, and inadequate 
funds were available for the school. While the court mentions 
the school's inability to continue, a careful reading reveals that 
it meant its inability to continue performing its past function 
in the community. Thus understood, the facts of this case are 
very similar to those of the present case. The city and the 
school trustees sought to modify the original grant so that to
gether they might operate and maintain a school on the land in 
question for both males and f emales. The court sustained judg
ment for them and against the heirs of the original donor. One 
question before the court was whether the settlor by the lan
guage quoted above intended that the donation be used ex
clusively for the education of females, just as one of the ques
tions present here is whether William Marsh Rice intended that 
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Rice University be exclusively for white students. With regard 
to this point, the court said: 

"It may be conceded that the particular object of the 
donor, in making the gift of the land involved in this con
troversy, was to assist in the establishment and maintenance 
thereon of a school for the education of the female children 
of the City of Bonham; but there is no pretense, and it is 
not a fact, that by the terms of the conveyance creating 
the donation an intention to limit and restrict its use to the 
education of the female children of said city, exclusively, 
is expressed." 

Thus the court concluded that the only practical way to have 
an effective school for females was to teach both males and 
females in the same school. The court's analysis is almost pre
cisely what Appellees seek herein. With reference to the change 
of circumstances and the difficulty of fulfilling the trust, the 
court said: 

". . . That it had become impracticable to use the 
property for the education of the female children of the 
city of Bonham exclusively ... is placed beyond contro
versy by the undisputed evidence and conclusions of the 
trial court.... That the scheme adopted was a wise one 
and conformed as near as possible to the specified inten
tion of the said donor does not admit of a doubt. This 
particular intention was to establish and maintain within 
the limits of the City of Bonham a female school. The 
scheme or plan suggested by the city of Bonham and its 
board of school trustees, and adopted by the court, effectu
ates, or makes reasonably sure, the accomplishP.."lent of that 
purpose, although male children may be taught in the same 
building erected upon said land. As said before, no inten
tion is expressed to limit the use of the donation to a school 
for female children alone, and it is not believed that the 
authorization of a mixed school by the judgment of the 
court, if necessary, as it was, to prevent the loss of the 
charity to the beneficiaries, was such a diversion of the gift 
as to deprive the court of the power to make it." 

In our case Mr. Rice did not say that the educational institu
tion for which he provided should be exclusively for the in-



struction and improvement of white inhabitants. Even if we 
assume that Mr. Rice's principal purpose was the instruction 
and the improvement of white inhabitants, nevertheless, it 
clearly appears that this can best be accomplished by an educa
tional institution of the first class. Can anyone logically argue 
that a second or third rate school can do as good a job for 
the white inhabitants as a first class one? The undisputed evi
dence shows, and the jury found, that Rice University cannot 
retain the restrictions and be a first class university. Thus, the 
"white inhabitants" will benefit from the removal of the two 
restrictions. 

Appellants emphasize only the words "white" and "free". 
They would have the court find that these two words express 
Mr. Rice's main intention and that everything else in the In
denture is secondary. The Indenture is not subject to this con
struction nor is there any other evidence to support the same. 
Appellants have Mr. Rice saying in effect that so long as 
Rice University is "white" and "free", it is immaterial what 
else it becomes. According to Appellants, if a choice must be 
made, Mr. Rice would rather have no university than one 
that is not "white" and "free". These conclusions are without 
support in the evidence-they are the product of Appellants' 
imagination. 

In Village of Hinsdale v. Chicago City Missionary Society, 
30 N.E.2d 657 (Ill.Sup.Ct., 1940), the settlor had deeded cer
tain lots to the Village of Hinsdale in trust for the construc
tion and maintenance of a library. It was expressly provided 
that all of the lots except one could be sold to accumuate funds. 
That one lot was to be reserved as the site for the library, and 
was to pass to an alternate beneficiary if ever used for other 
purposes. For many years it was thought that the trust fund 
was insufficient to establish a library, but finally one was started 
in an existing building which was used by a number of civic 
organizations. The trustees in this suit sought permission to use 
the income for maintaining the library already established in
stead of one on the lot in question. This request was granted, 
although the trial court refused another request, which was to 
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free the lot in question from the prov1s10n m favor of the 
alternate beneficiary. In affirming this result, the court stated,· 
with reference to the use of the trust fund : 

"The paramount purpose of the donor was to make avail
able to the community the advantages of a library, and to 
assure the perpetuation of this charity. Obviously, the 
use of his own land as a site for the library building was no 
more than an incidental means provided for carrying out 
this purpose. Continued literal compliance with the di
rection that his land be used in this manner is not impos
sible, but conditions have arisen that may render inex
pedient and wasteful the erection of a building for the 
libary alone. Another building is now available, contain
ing adequate and appropriate space for present needs and 
the means for future expansion, and providing an effective 
method of perpetuating the donor's name. The use of this 
building not only may result in conserving the trust funds, 
so that the community may be provided with a greater 
quantity of literary material best suited to its needs, but 
also may have the additional virtue of benefiting other 
worthy civic enterprises, which, it must be presumed, would 
be consistent with the evident desire of the donor." 

For other cases applying the doctrines of cy pres and/or 
deviation, see Wilber v. Owens, 65 A.2d 843 (N.J.Sup.Ct., 
1949); In re Curran's Estate, 165 Ad. 843 (Pa.Sup.Ct., 1933); 
In re MacFarland's Estate, 95 N.Y.S.2d 258 (Surr. Ct. 1950); 
Smith v. Moore, 225 F.Supp. 434 (D.C. Va., 1963); Union 
Methodist Episcopal Church v. Equitable Trust Company, 83 
Ad.2d 111 (Del.Ch. 1951); Borchers v. Taylor, 145 Ad. 666 
(N.H.Sup.Ct. 1929); In re R eeser's Estate, 1 Pa.D.&C.2d 731 
(Pa. Orphans' Ct. 1944). School District No. 70 v. Wood, 13 
N.W.2d 15 3 (Neb.Sup.Ct. 1944). The English decisions also 
give full support to these doctrines. In re Dominion Students' 
Hall Trust (1947), 1 Ch. 183; In re Campden Charities (18 80) , 
18 Ch.D. 310; In re Robinson (1923), 2 Ch. 332. 

During the last few decades, courts have been much more 
liberal than in the past in applying the doctrines of cy pres 
and deviation. In recent times these doctrines have been applied 
whenever it is shown that a change would noticeably exped ite 
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achieving the purpose of the trust. The conclusion of one 
eminent writer in this field is found at IV Scott on Trusts 
(2nd Edition) 2854, § 399.4: 

"There is, it is believed, a tendency in the more recent 
cases to permit a cy pres application even though it is diffi
cult to say that it is impracticable to carry out the spe
cific purpose, but where it would be so unwise to do so that 
the testator would presumably not have desired to insist 
upon it." 

The courts' trans1t10n is discussed in more detail in Fisch, 
The Cy Pres Doct'rine in the United States, excerpts from which 
(pages 139-147) follow: 

§ 5 .02 Impossibility or Impracticality 

" ... Although the amount of practical difficulty neces
sary to bring the doctrine into operation depends upon the 
circumstances of the individual case, courts today are less 
strict in respect to the degree of impossibility or impracti
cality required. Formerly, respect for the wishes of the 
testator caused many of the courts to literally carry out 
the intent of the donor as long as possible and thus it has 
been held that a new scheme will not be devised as long 
as the scheme of the donor may take effect." 

§ 5 .02 (a) Prior Attitudes of Courts 

"The reluctance of the early courts to interfere with 
the scheme of the donor, if it was at all possible not to do 
so, is seen in the case of Harvard College v. Sodet'y for 
Promoting Theological Education, decided in 18 5 5. ( 3 Gray 
280) 

" ... The disinclination of the court to change the mode 
of carrying out the scheme of the testator is revealed by 
the following statement. 

'A contrary decision would furnish a precedent danger
ous to the perpetuity and sacredness of all our great 
charities, leaving the question of the management and 
supervision of our public charities to be the subject of 
change with every fluctuation of popular opinion as to 
what may be the more expedient and useful mode of 
administering them.' 



41 

§ 5 .02 (b) Present Attitudes of Courts 

"Gradually, however, the courts in applying the cy pres 
doctrine began to reveal the change in social and economic 
attitudes from emphasis on individualism to emphasis on 
society as a whole. Thus policy considerations and concern 
for furthering the public welfare are becoming of increas
ing importance in delimiting and defin ing the degree and 
type of impracticality necessary to call the cy pres doctrine 
into operation. An interesting example of this change in 
attitude is seen in In re Dean's Estate, decided in 193 8 
(3 N.Y.S. (2d) 711). A Catholic priest bequeathed a sum 
of money, in trust, to be held until a parochial school in 
connection with a designated church should be erected. 
The money was then to be paid to the church as an endow
ment. Twenty years after the testator's death no parochial 
school had been erected and the court applying the fund 
cy pres ordered it to be paid over to the church to be used 
for purposes which will as nearly as possible carry out the 
intention of the testator. The court pointed out that by 
agreement among the churches in Millbrook, New York 
classes for religious instruction were held in the public 
school under the direction of the different denominations 
and that this eliminated the necessity for a separate Catholic 
parochial school in the area. And in the opinion of the 
court 'the relationship and spirit of co-operation existing 
between the various religious denominations in Millbrook, 
New York approaches a state of Utopia.' The court was 
also fearful that: 

'... such a departure from the present mode of pro
cedure might tend to destroy the splendid co-operative 
spiritual endeavor now in force. In view of the troubled 
times through which we are now passing such a disrup
tion would indeed be unfortunate.' 

" 

"The courts of today, aware that a charitable trust which 
no longer functions effectively is of small service to the 
community, are readier to use the cy pres doctrine to 
modify its original purposes." 

The cases illustrating the change are numerous. Compare 
Anderson v. R yland, 336 S.W.2d 52 (Ark.Sup.Ct. 1960) with 
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Atkinson v. Lyle, 85 S.W.2d 715 (Ark.Sup.Ct. 1935) and 
Briggs v. Merchants National Bank of Boston, 81 N.E.2d 827 
(Mass.Sup.]ud.Ct. 1948) with Harvard College v. Attorney 
General, 117 N.E. 903 (Mass.Sup.Jud.Ct. 1917). 

Appellants place their greatest reliance upon the Girard case, 
127 A.2d 287 (Pa.Sup.Ct. 19 56), reversed and remanded, 3 5 3 
U.S. 230 (1957), further opinion by Supreme Court of Pennsyl
vania, 138 A.2d 844 (1958), cert. denied, 357 U.S. 570 (1958), 
having to do with the construction of the will of Stephen Girard. 
They discuss the case on pages 41 through 46 of their brief, 
and attach as an appendix thereto the majority and concurring 
opinions from the next to last opinion by the Pennsylvania 
Supreme Court. The decision in the Girard case is easily dis
tinguishable. 

Girard died in 1831 leaving a thirty-two page will providing, 
among other things, for the establishment of Girard College, 
more correctly described as an orphanage or orphan establish
ment (Appellants' Brief (A.B.) 80, 90, 117). Girard spent 
considerable time drawing the will, closeting himself with his 
lawyer for some five weeks and spelling out in "lengthy and 
minute detail" how the College was to be built, maintained, and 
operated ( A.B. 8 0) . Seven pages of the will were devoted to 
the design, material, and architecture of the buildings (A.B. 82). 
The food, dress, instruction, and seclusion of the selected orphans 
were provided for ( A.B. 80) . Ecclesiastics, missionaries, and 
ministers of every sect were excluded from the institution for 
all purposes (A.B. 65). Girard spelled out in his intention that 
the scholars were to be instructed in "pure morality, and general 
benevolence, and the love of truth, sobriety, and industry" 
(A.B. 95). The orphanage was established, and operated for 
the benefit of poor white male orphans, between the ages of 
six and ten at the time of admission, from, in order of prefer
ence, Philadelphia, the rest of Pennsylvania, New York City, 
and New Orleans, Louisiana (A.B. 64). In recent years, two 
Negro boys, Foust and Felder, sought admission by bringing 
suit under the Fourteenth Amendment of the Federal Con
stitution against the trustees of the institution, i.e., the Board 
of Directors of City [Philadelphia] Trusts (A.B. 67, 69, 117). 
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In the case from which Appellants quote, the Pennsylvania 
Supreme Court held that administration of the trust by the 
Board of Directors of City Trusts was not state action within 
the scope of the Fourteenth Amendment. That holding was 
reversed in Pennsylvania v. Board of Directors, 353 U.S. 230 
( 19 56), which held that the Board was an agency of the State. 
On remand, the Philadelphia Orphans' Court removed the Hoard 
as trustee of the orphanage and appointed thirteen private 
citizens to serve as trustees. The Pennsylvania Supreme Court 
continued to uphold the exclusion of Foust and Felder in In re 
Girard College Trusteeship, 13 8 A.2d 844 (Penn.S.Ct. 19 58). 
The United States Supreme Court denied certiorari, 357 U.S. 
570 (1958). 

The Pennsylvania Supreme Court found that Girard's do11ii
nant intent in establishing the institution was to benefit poor 
white male orphans of the right age and geographical origin 
(A.B. 77, 80, 84, 102). It was further found that the benefiting 
of the particular class was neither impossible, nor impractical 
(A.B. 78, 79). 

In our case, in order to carry out the settlor's main purpose, 
the Trustees must be relieved of the restrictions. This was estab
lished by the undisputed evidence and was found by the jury 
requested by Appellants. In the Girard case, no change was 
necessary to carry out the settlor's main purpose and the trustees 
sought no change. The two decisions are not conflicting; they 
are entirely consistent. Appellees agree with the views expressed 
by the Supreme Court of Pennsylvania in the Girard case insofar 
as they relate to the free disposition of private property. Ap
pellees tried to find out what Mr. Rice wanted done with his 
property. They believe they have found out, and have followed 
faithfully Mr. Rice's desires. 

Under their Seventh Point, Appellants contend that the bur
den was on Appellees to offer alternatives that would most 
clearly approximate the intent of Mr. Rice. Appellants then offer 
a number of suggestions as to how the Trustees might quickly 
dissipate the University's endowment. None of these solutions 
takes into account the fact that Mr. Rice's main purpose was 
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the establishment of an educational institution of the first class. 
When that purpose is considered, it is obvious that both the 
Trustees and the Trial Court adopted the program which will 
most clearly approximate Mr. Rice's main purpose. 

It is forunate for settlors, beneficiaries and trustees of public 
trusts which are established in perpetuity that our courts can 
and will permit the trustees to accomplish the main purpose of 
the settlor by deviating from subordinate provisions. Were it 
otherwise, many public trusts would lose all or much of their 
value, and Rice University would be relegated to an inferior 
and insignificant role, both in the educational world and in the 
improvement and instruction of the white inhabitants of the 
City of Houston, and State of Texas. 

In passing, and although the issue is not raised because Ap
pellants made no assignment of error in connection therewith 
and have ignored it in their brief, the Fourteenth Amendment 
to the Constitution of the United States provides a wholly in
dependent ground sustaining the judgment of the trial court 
on the color question. Shelley v. Kraemer, 3 34 U.S. 1 ( 1948); 
Barrows v. Jackson, 346 U.S. 249 ( 19 5 3) ; Guillory v. Adminis
trators of Tulane University of Louisiana, 212 F. Supp. 674 
(E.D. La. 1962); Allen v. United States, 173 F. Supp. 3 5 8 (Ct. 
Cl. 1959), cert. denied 361 U.S. 882. 

FOURTH COUNTER-POINT (Restated) 

The Trial Court did not err in permitting George R. 
Brown, Chairman of the Board of Trustees, to testify . 
that William M. Rice, Jr., Chairman of the Board at the 
time Mr. Brown became a Trustee, told him that he, 
Mr. Rice, Jr., wanted, and he understood that his uncle 
wanted, Rice University to be a school of the first order, 
one of the very best in the United States. (GermanetoAp
pellants' Third Point). 

Statement, Argument and Authorities 

Mr. Brown, Chairman of the Board of Trustees, testified 
(SF 390-392): 



"Q. Mr. Brown, after you became a trustee of Rice 
Institute in 1943, at a time when Mr. William Marsh Rice, 
Jr., the nephew of the founder, was Chairman of the Board 
of Trustees, did you have any conversations with him as 
to what kind of institution his uncle, the founder, had 
stated to him that he wished Rice Institute to be? 

"A. I had conversations with Mr. Rice before I came on 
the board and after I came on the board, concerning his 
understanding of what he personally wanted Rice Institute 
to be and what he thought his uncle wanted Rice Institute 
to be. 

"MR. REYNOLDS: We object to what people thought 
as being irrelevant and immaterial. 

"THE COURT: I overrule the objections. 

"Q. Limit this solely to what he understood his uncle, 
the founder, wanted it to be and what he, himself, wanted 
it to be. 

"A. We discussed many times before I came on the board , 
we were working on the Rincon property (interrupted) 

"MR. REYNOLDS: I object to any conversation about 
the Rincon properties. 

"THE COURT: I sustain the objections. 

"THE COURT: Confine yourself to the questions asked 
you, just what was told you. 

"A. He told me that his uncle wanted to have a school 
of the first order. That he, William Marsh Rice, Jr., under
took to make this school a school of the first order, and 
that he went to his own professor, the President, which 
was Woodrow Wilson (interrupted) 

"Q. The man who later became President of the United 
States? 

"A. Yes, sir. 

"MR. REYNOLDS: We object to that as being outside 
the court's ruling. 

"THE COURT: I sustain the objections. 

"Q. When you said that William Marsh Rice, Jr. stated 
he understood his uncle, the founder, wanted Rice to be 
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of the first order, what did you understand that to mean 
as to what kind of institution? 

"MR. REYNOLDS: We object to Mr. Brown's under
standing, and it is irrelevant and immaterial. 

"THE COURT: I overrule the objections. 

"A. I think he made it very plain, he wanted an m
stitution of the first order. 

"Q. What do you mean by first order? 

"A. One of the schools of the very best m the United 
States. 

"Q. Go ahead. 

"A. Well, Mr. William Marsh Rice, Jr. told me on a 
number of occasions after I came on the board, I asked 
him why in 1912 he had to go outside of Houston to get 
a professor, and he said they couldn't get a faculty of the 
first order in Houston, that they had to go outside of the 
State of Texas to get a faculty of the first order." 

Contrary to Appellants' contentions in and under their Third 
Point, Mr. Brown did not testify "concerning conversation be
tween William Marsh Rice, Jr. and William Marsh Rice with 
regard to their intentions with respect to Rice University." 
Mr. Brown did testify to conversations with William Marsh 
Rice, Jr. concerning what he personally wanted Rice University 
to be "and what he thought his uncle wanted Rice Institute to 

be." This testimony is objected to on the basis that it is hearsay. 

Under the particular facts and circumstances of this case, 
Appellees submit that the evidence comes within recognized 
exceptions to the hearsay rule and is admissible. 

At the time Mr. Brown testified, both Mr. Rice, the founder, 
and Mr. Rice, Jr., his nephew, were dead (SF 503). When the 
conversations occurred, Mr. Brown was a new member of the 
Board of Trustees and he was being informed concerning Rice 
University by the then Chairman of the Board. Mr. Rice, Jr. 
was imparting to a neophyte Trustee the traditions of Rice 
University, operation of which by the Board of Trustees was a 
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public trust and a matter of general interest. Evidence of such 
tradition constitutes an exception to the hearsay rule. 

In 3lA Corpus Juris Secundum, Evidence § 199, the following 
appears: 

" ... The admission of evidence of tradition with respect 
to matters of public or general interest constitutes an 
exception to the hearsay rule, but in order that such evi
dence be admissible the declarant must be dead, or supposed 
to be dead." 

In Pi.per v. Voorhees, 155 Ad. 556 (Me. 1931), the issue raised 
was whether an easement existed across plaintiff's land, thereby 
permitting defendant to cross the land and not be liable for 
damages. Evidence was admitted bearing on the question of 
whether a trail had been established across the land many years 
earlier. A witness testified that the trail did exist. His testimony 
was "from knowledge since 1878; prior thereto by reports." 
In ruling this evidence admissible, the Court said at page 5 5 8: 

"Traditionary evidence is permissible, in exception to the 
rule excluding extrajudicial statements or declarations of 
third persons as hearsay, when the fact or tradition under 
investigation is of public or general interest. 1 Greenleaf on 
Evidence, § 128; Wigmore on Evidence, §§ 1582, 1583; 1 
Phillips' Evidence, 189; Reg. v. Bedfordshire, 4 El. & Bl., 
5 3 5; Morewood v. Wood, 14 East, 3 29, n., Lord Kenyon; 
Wooster v. Butler, 13 Conn. 309; Southwest School Dis
trict v. Williams, 48 Conn. 504; Brown v. Jefferson County, 
16 Iowa, 339,343; Lawrence v. Tennant, 64 N.H. 532, 543, 
15 A. 543; McKinnon v. Bliss, 21 N.Y. 206, 218; Drury 
v. Midland R. Co., 127 Mass. 571, 5 81; Ellicott v. Pearl, 
10 Pet. 412, 9 L.Ed. 475; Morris v. Lessee of Harmer, 7 
Pet. 554, 558, 8 L.Ed. 781, 783." 

In International Free and Accepted Modern Masons v. Most 
Worshipful Prince Hall Grand Lodge Free f5 Accepted Masons 
of Kentucky, 318 S.W.2d 46, 76 A.L.R.2d 1386 (Ky.Ct. App. 
1958), the question at issue was which of two lodges was en
titled to use the name Mason or Masonic Lodge. Each lodge 
contended that it had been founded :first and had the primary 
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right to use the name Mason. In resolving this issue, the trial 
court considered a substantial volume of historical evidence, 
presented primarily in the form of affidavits. Appellants con
tended that much of the historical matter contained in the 
affidavits was inadmissible hearsay. In rejecting this contention, 
the Court said at page 53: 

"Concerning the point that the statements of the affiants 
were but hearsay, it seems to us they come within the rule 
laid down long ago in Morris v. Harmer, 7 Pet. 554, 32 
U.S. 5 5 4, 8 L.Ed. 781, as stated in 20 Am. Jur., Evidence, 
§ 467, that general reputation and tradition are admissible 
as proof of historical facts of general or public notoriety, at 
least where the issue involves matters that are ancient, or 
at any rate, so far of the past that proof is not avail
able. . " 

Another applicable exception to the hearsay rule is that 
knowledge acquired in the line of official duty or employment 
is not objectionable because based on hearsay. Mr. Brown ac
quired the information about which he testified during his in
doctrination as a new Trustee. Part of his official duty was to 
become informed concerning the history and objectives of Rice 
University. This involved not only what had occurred, but why 
it had occurred. It was necessary for Mr. Brown to know the 
understanding of the original Trustees, as to the founder's in
tentions. The alleged hearsay pertains solely to these matters. 

In 3 lA Corpus Juris Secundum, Evidence § 200, p. 571, it is 
said: 

"However, it is considered that knowledge acquired in 
the line of official duty or employment is not objectionable 
as based on hearsay." 

In Transcontinental Petroleum Co. v. Interocean Oil Co., 262 
Fed. 278 (8 Cir. 1919), suit was brought for breach of a con
tract for the purchase of oil. It became relevant to determine 
the output of plaintiff's oil wells and the quantity of oil on 
hand for delivery to defendant. An employee of plaintiff testi
fied concerning the quantities of oil. On cross-examination, it 
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was developed that the witness had not personally worked at 
the oil field during the period of the contract, and had gained 
his knowledge through work with the company in other capaci
ties and at other locations. The District Court excluded this 
testimony on the ground of hearsay. In holding this ruling to 
be erroneous, the Circuit Court of Appeals said at page 282: 

"Much of what officials of large enterprises know of 
their operations is necessarily learned 'in the course of busi
ness' and from associates and employe's, through conferences, 
conversations, letters, reports, records, and the like. It is 
upon such information that the business is directed and car
ried on. Considered narrowly and technically it might be 
regarded as proceeding in considerable measure from hearsay; 
but absolute, firsthand, personal knowledge is not as a rule 
practicable and is not required as an invariable rule of evi
dence. As Lord Ellenborough said, ' the rules of evidence 
must expand according to the exigencies of society.' Pritt 
v. Fairclough, 3 Campbell, 306. Cross-examination into the 
scope of the jurisdiction and duties of the officials and the 
sources and extent of their information may affect the 
weight of their testimony, which is for the jury...." 

In Metz v. Kansas City, 81 S.W.2d 462 (Mo.Ct.App. 193 5), 
a personal injury suit, it became relevant to show the number 
of automobile accidents which had occurred at the place of the 
injury. Evidence of these accidents was presented by the city 
park foreman. He had not personally observed the accidents 
about which he testified, and the hearsay objection was made. 
The Court rejected this contention: 

", .. We do not regard the evidence of witness Carlson 
as to prior accidents objectionable as hearsay. He acquired 
such information in the performance of his official duties 
as park foreman or superintendent of parks in the western 
district of the city, in which district the island in question 
was located; and such accidents thereby came under his 
jurisdiction. His duty was that of the maintenance of 
parks in the district, upon the streets or at other points. 
The matter of maintaining lights on said parks, where 
necessary, was a part of his duty ; and knowledge that acci
dents had frequently occurred through motorists running 
their cars into said island or against the curb and knocking 
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the lights thereon down came to him m the prosecution 
of his duties." 81 S.W.2d at 474. 

See also Dick v. Puritan Pharmaceutical Company, 46 S.W.2d 
941, 946-947 (Mo. 1932). 

Another pertinent exception to the hearsay rule is that per
taining to family history. Mr. Rice, Jr. and Mr. Rice, the 
founder, were members of the same family. It is well-recog
nized that out-of-court statements and declarations made by the 
member of a family concerning matters of family history are 
admissible. Evidence of such declarations may be in the form 
of testimony by a witness who, although unrelated to the family, 
heard such declarations. Wolf v. Wilhelm, 146 S.W. 216 (Tex. 
Civ.App. 1912, error refused). The family history exception is 
not limited strictly to questions of pedigree. Various facts un
related to pedigree may be proven under this exception. In 
McCormick and Ray, Evidence, § 1347, p. 193, it is said: 

" ... There seems to be no definite rule as to what facts 
are to be regarded as important in the family life, and 
therefore admissible. In each case the court should inquire 
as to whether the circumstances set forth in the declara
tion were of such importance and interest to the family 
in common that statements concerning them are likely to 
be accurate." 

In Byers v. Wallace, 28 S.W. 1056 (Tex.Sup.Ct. 1894), the 
Court held admissible evidence that an individual went to Texas 
in 18 3 5 for the purpose of enlisting in the Mexican War, that 
he was a member of a particular company in the Army, and 
that he was killed in 1836 in Fannin's Massacre. This evidence 
was presented by the testimony of the son of the individual 
concerned, who related these facts solely as a matter of family 
history and not of personal knowledge. 

In Lancaster v. Magrill, 244 S.W. 1078 (Tex.Civ.App. 1922, 
error denied), a wrongful death action, it became relevant to 
determine the father's intentions in supporting his children as 
bearing on the question of damages. The trial court had ad
mitted evidence, based upon the declarations of the decedent 
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during his lifetime, that he intended to give his son a good 
education. To the objection of hearsay, the court stated: 

"The testimony was not subject to the objection that 
it was hearsay. There was no better method of determining 
what Magrill's intentions were regarding his son than the 
declarations made by him prior to his death." 

In Rauch v. Metz, 212 S.W. 357 (Mo. 1919), an issue was 
whether appellant was an adopted daughter of a decedent, Eliza
beth Metz, which bore on the right of appellant to claim 
under a will. As evidence of this adoption, the Court ad
mitted testimony of the daughters of one Patrick McCauliff 
that "during his lifetime he had frequently said in his family 
that he had given the appellant away to the Metz family in 
St. Charles and greatly regretted it." In finding this evidence 
admissible, the Court said at page 362: 

". . . It belongs to that class of evidence usually de
nominated 'pedigree' or 'family history', which embraces 
'any notable fact in the life of a member of the family or 
in the family history which might well be supposed to be 
known to the members in general.' ... 'there is in truth 
no definite or formal limitation as to the kind of fact that 
may be the subject of the statement. The general inquiry 
should be: Were the circumstances named in the statement 
such a marked item in the ordinary family history and so 
interesting to the family in common that statements about 
them in the family would be likely to be based on fairly 
accurate knowledge and to be sincerely uttered?'" 

The court also noted at page 202: 

"Under these circumstances the character of the liti
gation in which the evidence is offered is immaterial. It is 
the nature of the statement which determines its admis
sibility, and not the character of the litigation in which 
it is offered. 1 Greenleaf on Evidence, p. 203." 

Later the Court said: 

"We think that the giving away of his child was an im
portant incident in the family life of Patrick J. McCauliff, 



an event which would naturally constitute an interesting 
subject of conversation in the home. It would be par
ticularly appropriate under the circumstances related by 
Mrs. Volke. We have no doubt of the propriety of its 
admission." 

The intentions of Mr. Rice, the founder, concerning Rice 
University, and the fact that he had given the bulk of his 
fortune to it rather than to his relatives, such as Mr. Rice, Jr., 
was doubtless an important incident in the Rice family and 
one which would naturally constitute an interesting subject 
of conversation among members of the family. Appellees sub
mit that the evidence complained of was admissible. 

FIFTH COUNTER-POINT (Restated) 

Even if the evidence complained of in Appellants' 
Third Point was inadmissible hearsay, which is not ad
mitted, nevertheless its admission is not reversible error 
because the evidence was merely cumulative of a sub
stantial volume of admissible evidence on the same point. 
(Germane to Appellants' Third Point). 

Statement, A1·gument and Authorities 

The evidence outlined above under "The Early History of 
Rice University" shows that from the beginning the Trustees 
understood that Mr. Rice, the founder, wanted to establish an 
educational institution of the first class, and they set a steady 
course to accomplish that purpose. This evidence is not chal
lenged on this appeal as being hearsay; it is questioned only on 
the basis of relevancy and materiality. Thus, it appears that 
the alleged hearsay evidence is merely cumulative of an abundance 
of other evidence on the same point. Under these circumstances, 
the Texas Courts are in general agreement that the admission 
of hearsay evidence does not constitute reversible error. 

The following is quoted from 24 Texas Jurisprudence 2d, 
Evidence § 5 5 5, p. 49: 



"It is a general rule also that the admission of improper 
evidence does not constitute reversible error if the same 
facts were proved by other and proper testimony or by 
evidence that was not objected to." 

In 4 Texas Jurisprudence 2d, Appeal and Error § 941, p. 
574-75, it is stated: 

"Error in admitting particular evidence is generally re
garded as harmless where the matters sought to be proved 
by such evidence are supported by other cumulative evi
dence that is properly admitted in the case or that is ad
mitted without objection, or that is supported by admis
sions or evidence of the same character or to the same 
effect adduced or elicited on behalf of the complaining 
party...." 

And in any event, it is provided in Rule 434, T.R.C.P.: 

"* ,:- ,:- no judgment shall be reversed on appeal and a new 
trial ordered in any cause on the ground that the trial 
court has committed an error of law in the course of the 
trial, unless the appellate court shall be of the opinion that 
the error complained of amounted to such a denial of the 
rights of the appellant as was reasonably calculated to cause 
and probably did cause the rendition of an improper judg
ment in the case ::- ::- ,:- " 

Insofar as improper admission of evidence is concerned, perhaps 
the latest appellate construction of the Rule appears in Schwab 
v. County of Bexar, 366 S.W.2d 952 (San Antonio Civ. App. 
1963, err. ref., n.r.e.), a condemnation case in which the Court 
held that the Commissioners' award had improperly been ad
mitted into evidence. However, in applying Rule 434, the Court 
noted ( page 9 5 5) : 

"In determining this issue we are required to review the 
entire record and grant a reversal only when we are con
vinced that a different verdict would probably have been 
returned but for the error. (Citing cases)." 

After reviewing the evidence, the Court concluded that the 
admission of the evidence in question was not reasonably calcu-
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lated to cause and probably did not cause the rendition of an 
improper judgment and held the error to be harmless. 

The evidence in this case of an intent to create something 

grander than a manual training school is so clear, so overwhelm
ing, and so completely undisputed no right minded person could 
conclude that Mr. Brown's testimony was reasonably calculated 
to, and probably did, cause the rendition of an improper judg
ment. 

SIXTH COUNTER-POINT (Restated) 

The testimony of Dr. Carey Croneis concerning the 
effects of the racial and tuition restrictions on the future 
of Rice University, was not in any part hearsay but was 
admissible evidence based on personal knowledge and 
experience. (Germane to Appellants' Fourth Point). 

Statement, Argument and Authorities 

Dr. Carey Croneis, Chancellor of Rice University, testified 
at the trial regarding the probable effects that the color and 
tuition restrictions would have on the future of Rice University. 
With regard to the color restriction, he testified that it would 
be extremely detrimental in that it would curtail if not eliminate 
the University's ability to obtain Government and large founda
tion grants and would seriously hamper its recruiting of qualified 
professors (SF 736-745). 

Dr. Croneis was highly qualified to testify regarding these 
matters. He has been associated with various universities and 
colleges for more than forty years, much of this time in an 
administrative capacity. He has been associated with Rice 
University for more than ten years, acted as its President for 
part of this period, and for the last four years has occupied the 
position of Chancellor (SF 726-727). He was familiar with both 
government and private sources of funds available to educational 
institutions and with the particular problems faced by Rice 
University in obtaining grants. 



Appellants do not contest the qualifications of Dr. Croneis 
nor do they contest the admissibility of his opinions relating to 
Government grants and the recruiting of professors. Instead, 
they single out only his testimony regarding inability to obtain 
large foundation grants and assert that such testimony should 
have been excluded as hearsay. 

Dr. Croneis' testimony contained no hearsay. He did not 
relate any out-of-court statements of others to the jury. He 
testified merely to his opinion as to the difficulty the color re
strictions would cause in obtaining private grants (SF 744): 

"In my opinion the major foundations will not give a 
general grant to a university which has such a restriction." 

The hearsay claim apparently stems from Dr. Croneis' elabora
tion on the basis for his opinions during which he noted that 
he had "had occasion to have conversations with various founda
tions and representatives thereof, in connection with the making 
of grants by such foundations to Rice University" (SF 743). 
He referred to two such foundations by name. But this was not 
hearsay. Dr. Croneis did not relate any statements made by 
representatives of such foundations nor did he even relate any 
facts disclosed during discussions with the foundations. He stated 
merely that he had had contacts with the foundations in the 
performance of his duties with Rice University. He made it clear 
that the opinions he expressed were his own based upon his 
personal "observations and conversations and experience" (SF 
743). Thus, the hearsay complaint is without foundation. See, 
McCormick, Evidence § 22 5. 

Moreover, it was entirely proper for Dr. Croneis to testify 
that his opinions were based to some extent on his contacts and 
conversations with these various foundations. A witness is en
titled to explain the basis for the opinions which he expresses. 
See, City of Houston v. Huber, 311 S.W.2d 488, 494 (Houston 
Civ. App. 1958); City of Houston v. Collins, 310 S.W.2d 697, 
707 (Houston Civ. App. 1958). In the Huber and Collins 
decisions, this Court held that a witness testifying as to real 
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estate values could properly relate specific sales transactions 
which helped form the basis of his opinion as to value despite 
the fact that he had no personal knowledge of such transactions. 
Here, of course, no such specific facts, but only the witness' 
opportunity to develop a wdl informed opinion, were disclosed 
to the jury. It was clearly permissible therefore, for this experi
enced witness to express his opinion and to explain that it was 
based on his long experience and his personal contacts in his 
profession. See, 7 Wigmore, Evidence §§ 1918, 1923; Cf., Gray 
v. Bird, 380 S.W.2d 908, 913 (Tyler Civ. App. 1964, err. ref. 
n.r.e.). 

Consequently, in receiving the testimony of Dr. Croneis, the 
Trial Court plainly acted within its broad discretion in admitting 
opinion testimony. "When the Trial Court, in the exercise of 
his sound discretion, has determined this matter, the appellate 
courts will not disturb the decision in the absence of an abuse 
of that discretion." Bolstad v. Egleson, 326 S.W .2d 506, 519 
(Houston Civ. App. 19 59, err. ref. n.r.e.); See, Urquhart v. 
Barnes, 335 S.W.2d 666, 669 (Fort Worth Civ. App. 1960). 

SEVENTH COUNTER-POINT (Restated) 

The Trial Court did not enter judgment based upon 
the assumption that there was a deficit in the operation 
of Rice University for the year 1963 and that there 
would be a substantial increase in the deficit in 1964; 
nevertheless, the Trial Court would have been justified 
in making such assumptions because the evidence showed 
the existence of such deficits under proper business pro
cedures. ( Germane to Appellants' Eighth Point). 

Statement and Argument 

The Trial Court's judgment was not predicated upon the as
sumption that a deficit existed in 1963 and a greater deficit 
would exist in 1964. On the contrary, the judgment recites that 
it is predicated upon "the pleadings, the evidence and the verdict 
of the jury" (Tr. 119). 
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The jury, after hearing all of the evidence, including that 
which Appellants contend established that there was not a 
deficit in 1963, found, in answer to Special Issue No. 4, "that 
a restriction, if any, prohibiting Rice University from charging 
tuition would under present conditions, render impracticable 
the development of Rice University as an educational institution 
of the first class" (Tr. 100, 104). Even the jury did not purport 
to pass on the existence, per se, of deficits. 

While Rice University's statement for the year 1963 showed 
that it put into a reserve, designed to cover deficits, the sum 
of $234,000.00, and this resulted in an operating deficit of 
$150,000.00 for the year, it also clearly appeared (1) that Rice 
University would have had a much larger operating deficit 
for the year 1963 except for the fact that it did not employ 
during that year, because of lack of funds, personnel whose 
employment had been authorized by the Board of Trustees; 
-and (2) good business practices require Rice University to set 
aside a reserve each year to cover future deficits since the In
denture (SF 132) prohibits the creation of any lien upon any 
of the property or funds belonging to Rice University, thus 
making it impossible for the University to borrow money 
should a deficit or other emergency arise in the future. 

Mr. Shamblin, Business Manager and Treasurer of Rice Uni
versity, testified that by action of the Board of Trustees a cer
tain part of the income each year is set aside as a reserve for 
any year in which Rice University might not have enough in
come to pay operating expenses. For 1963, this reserve was 
$234,071.00 (SF 464). After making this deduction, the defi
cit for the year was $150,127.00 (SF 469). Had Rice University 
filled all the positions in 1963 that the Trustees had authorized, 
the deficit would have been increased by $177,965.00, making a 
total for 1963 of $328,092.00 (SF 471). For the year ending 
June 30, 1964, Mr. Shamblin estimated that the deficit would 
be $560,367.00. Had the University employed all of the persons 
authorized by the Trustees, the 1964 deficit would be $760,-
367.00 (SF 473-474). 

https://560,367.00
https://328,092.00
https://177,965.00
https://150,127.00
https://234,071.00
https://150,000.00
https://234,000.00


Plaintiff's Exhibit 24 (SF 492-494) shows that Rice Uni
versity's cost per student has increased from $286.00 in 1940 
to $2,737.00 in 1964. 

Mr. Brown, Chairman of the Board, testified that the Board 
set up the reserve for deficits in the early fifties. This was 
done as the budget became nearer and nearer to the total in
come, and Mr. Brown thought that Rice University should 
have a reserve fund in case it was necessary to use it to meet 
the payroll. As Rice University cannot borrow money, if any
thing happened to its income it would not be able to pay ex
penses. This action was an exercise of sound business judgment 
(SF 779-781). Practical businessmen do not wait until a ca
lamity has occurred to set up a reserve ; they try to anticipate 
possibilities and set up reserves to meet such situations. If Rice 
University continued to have deficits, it would soon use up the 
reserve for that purpose and its hands would then be tied. The 
Trustees would have to lay off people until the budget balanced 
(SF 788-789). 

There is no evidence in this record that Rice University's 
accounting procedures were not sound. As a matter of common 
sense they obviously were. 

EIGHTH COUNTER-POINT (Restated) 

The Trial Court properly entered judgment on the 
verdict, including Special Issue No. 1. (Germane to Appel
lants' Eleventh Point). 

Appellants take the position that Special Issue No. 1 did not 
relate to the Indenture made the basis of this suit. 

It is part of the elementary jurisprudence of this State that, 
on appeal, a party is confined to objections made to the charge 
at the trial level. Musgrave v. Carroll, 364 S.W.2d 868 (East
land Civ. App. 1963); Houston-American Finance Corp. v. 
Travis, 343 S.W.2d 323 (Dallas Civ. App. 1960, n.r.e.); Elmore 
v. Hubbard, 332 S.W.2d 765 (Beaumont Civ. App. 1960, 
n.r.e.); Traders f5 General Insurance Co.. v. Davis, 209 S.W.2d 

https://2,737.00
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963 (El Paso Civ. App. 1947, n.r.e.); Rule 274, T.R.C.P.; 3 
Tex. Jur. 2d, Appeal and Error-Civil § 141, p. 413. The Tran
script reveals that Appellants made no objection similar to the 
one now being asserted. This failure to object alone invalidates 
Appellants Eleventh Point of Error. 

But this case goes much further. Here, Appellants objected 
to Special Issue No. 1 on the grounds, inter alia, that Special 
Issue No. 1 asked «,:. ,:- ,:. the jury to place a legal construction 
upon the indenture made the basis of this suit ,:. ,:. ,:. ," and 
sought to «,:. ,:. ,:- ask of [sic] the jury to graft upon the in

denture made the basis of this suit an undisclosed inten-
tion ,:- =:• •:• ." (Tr. 92). Appellants not only completely failed 
to preserve the point they now assign as error by not objecting 
to Special Issue No. 1 on the ground now asserted, but they 
go further. They now complain that Special Issue No. 1 does 
not mean what their counsel told the trial court it did mean 
when the trial court was trying to draw the charge. 

As is perfectly obvious from the Statement of Facts and the 
trial record in this case as a whole, this whole case relates to 
Mr. Rice's Indenture, his principal purpose as expressed therein, 
and the difficulty of effectuating that purpose with the two 
restrictions as to race and tuition. Appellants, the other parties, 
the jury, the trial court, and everyone else connected with this 
lawsuit knew that at the time; Appellants knew it when they 
objected to the charge, and they know it now. The trial court, 
after all, is only required to submit «,:- ,:. ,:- the controlling 
issues * '~ ,:.» by Rule 279, T.R.C.P. What the "controlling 
issues" are in any par ticular case obviously depends on what the 
case is about. The trial court, of necessity, is given sound dis
cretion in the framing of the issues. Green v. Wal green Drug 
Company of Texas, 368 S.W.2d 688 (Beaumont Civ. App. 
1963, n.r.e.); Texas Steel Co. v. Rockholt, 142 S.W.2d 842 
(Texarkana Civ. App. 1940 err. ref.); Villanueva v. Rodriguez, 
300 S.W.2d 668 (San Antonio Civ. App. 1957, n.r.e.). Here, 
the trial judge gave to Special Issue No. 1 the meaning Appel
lants said it had. Surely Appellants will not be allowed to lead 
the trial court, and everyone else, to believe that Special Issue 
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No. 1 meant something at the time of the trial, but now means 
something so different this long and expensive case should be 
tried over again. 

NINTH COUNTER-POINT (Restated) 

This declaratory judgment action was properly 
brought to construe a charitable trust. (Germane to Ap-
pellants' Twelfth Point). 

It is recited in the original petition on file herein that Rice 
University and its Trustees applied to the Court for relief, 
pursuant to the Court's authority to construe wills and inter 
vivos grants (Tr. 2). The first amended original petition re
cites that the same plaintiffs applied to the Court for various 
types of relief, including that which the Court could grant 
under the equitable doctrines of cy pres and deviation incident 
to the construction and/or reformation of inter vivos grants 
(Tr. 17). 

Article 2524-1, V.A.C.S. , provides for declaratory judgment 
actions in Texas. Applicable portions are reproduced in a foot
note.4 

Scope 
Section 1. Courts of record with in their respective jurisdictions shall 

h ave power to declare righ ts, status, and other legal relations whether 
or not further relief is or could be claimed. No action or proceeding 
sh all be open to objection on the ground that a declaratory judgment 
or decree is prayed for. The declaration may be either affirmative or 
negative in form and effect; and such declarations shall ha-"e the force 
and effect of a final judgment or decree. 

Power to construe, etc. 
Sec. 2. Any person interested under a deed, will, written contract, 

or other writings constituting a contract, or whose rights, statu s, or 
other legal relations are affected by a Statute, municipal ordinance, 
contract, or franchise, may have determined any question of construc
tion or validity arising under the instrument, Statute, ordinance, con
tract, or franchi se and obtain a declaration of rights, status, or other 
legal relations thereunder. 

Before breach 
Sec. 3. A contract may be construed either before or after there has 

been a breach thereof. 
(Cont.) 
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The Attorney General of Texas was made a defendant in 
this case, pursuant to pertinent provisions of Article 4412a, 
V.A.C.S.5 

Plaintiffs-Appellees in this case have proceeded under the clear 
statutory mandate of this State. And now Appellants, who 

Executor, etc. 
Sec. 4. Any person interested as or through an executor, admini

strator, trustee, guardian, or other fiduciary, creditor, devisee, legatee, 
heir, next of kin, or cestui que trust, in the administration of a trust, 
or of the estate of a decedent, an infant, lunatic, or insolvent, may have 
a declaration of rights or legal relations in respect thereto: 

* * * 
(c) To determine any question ansmg in the administration of the 

estate or trust, including questions of construction of wills and other 
writings. 

Enumeration not exclusive 
Sec. 5. The enumeration in Sections 2, 3, and 4, does not limit or 

restrict the exercise of the general powers conferred in Section 1, in 
any proceeding 
toversy or remo

where 
ve an 

a 
uncertainty. 

judgment or decree will terminate the con

* * * 
Construction 

Sec. 12. This Act is declared to be remedial; its purpose is to settle 
and to afford relief from uncertainty and insecurity with respect to 
rights, status, and other legal relations; and is to be liberally construed 
and administered. (Article 2524-1, V.A.C.S.) 

6 Definition 
Section 1. As used in this Article, the term "charitable trust" in

cludes all gifts and trusts for charitable purposes. 

Attorney General as necessary 
party to suits or proceedings 

Sec. 2. For and on behalf of the interests of the general public of 
this state in such matters, the Attorney General shall be a necessary 
party to and shall be served with process, as hereinafter provided, 
in any suit or judicial proceeding, the object of which is: 

* * * 
b. To depart from the objects of a charitable trust as the same are 

set forth in the instrument creating the trust, including any proceed
ings for the application of the doctrine of cy pres, or 

c. To construe, nullify or impair the provisions of any instrument, 
testamentary or otherwise, creating or affecting a charitable trust, 

* * * (Article 4412a, V.A.C.S.) 
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fought them in the trial court and now fight them in this Court, 
say there is no controversy! It is respectfully submitted that it 
is precisely in order to settle disputes, like the one involved here, 
before they cause confusion, misjudgment, and waste, that this 
State adopted the Uniform Declaratory Judgments Act, which 
by its own terms specifically states that it is to be liberally con
strued and administered. If case law is necessary to buttress the 
plain statutory language, the opinion in Arterbury v. U. S. 
National Bank of Galveston, 194 S.W.2d 803 (Galveston Civ. 
App. 1946), indicates that an action under the Declaratory 
Judgments Act is neither legal nor equitable but is sui generis 
in character, intended as a speedy and effective remedy for the 
determination of the rights of the parties when a controversy 
has arisen, even before any wrong has been actually committed, 
citing Cobb v. Harrington, 190 S.W.2d 709 (Tex. 1945). The 
Arterbury case had to do with the construction of a trust, and 
so did Cushing v. Fort Worth National Bank, 284 S.W.2d 791 
(Fort Worth Civ. App. 1955, n.r.e.), which specifically deals 
with the construction of a trust on the application of the Trustee 
for a declaratory judgment. 

Additionally, it is provided in the Texas Trust Act, Art. 74256-
24 (A) that: 

"The district court shall have original jurisdiction to 
construe the provisions of any trust instrument; to deter
mine the law applicable thereto; the powers, responsibilities, 
duties, and liability of trustee; the existence or non-exist
ence of facts affecting the administration of the trust 
estate; to require accounting by trustee; and to surcharge 
trustee." 

And, as Scott would have it, 

"'~ ,:. ,:- Quite apart from statute, however, courts of equity 
in the exercise of their jurisdiction over the administration 
of trusts have been accustomed to give instructions to 
trustees at their request as to their duties and powers. A 
trustee is not compelled to act at his peril in the adminis
tration of the trust. He need not act first and discover 
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later whether his act was in breach of trust. He is entitled 
to the instructions of the court as a protection. 
III Scott, Trusts § 259, p. 2026 (2d Ed.). 

,:. '~ *" 

Conclusion 

Appellees submit that the judgment entered by the 
Court was proper and should be in all things affirmed. 

Trial 
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