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ABSTRACT 

Government Regulation of Health. Facilities Construction: 
Certification-of-Need Laws and the Implications for Architects 

Lee Roy Ash 

Today's architect is in a position unknown by those who 

have gone before him in the architectural profession. He now 

finds himself in the position of expanding his services to his 

clients or risk losing those clients completely. Nowhere is 

this more evident than in the dynamic and expanding health field 

At the forefront of such change in the health facilities con¬ 

struction field is the growing concern with rising health care 

costs due in part to the uneven distribution and therefore un¬ 

even access to health facilities. This concern is placing 

emphasis on the needs within the health system as they relate 

to facilities planning. The result of^^his concern is the 

enactment, by many states, of certification-of-need laws. These 

laws date back as far as 1964 with an initial interestin 1959. 

Until 1973, certification-of-need had been handled on 

a state by state basis. However, in 1973, the federal govern¬ 

ment, by way of the Social Security Amendments, P.L. 92-603, 

added Section 1122 to title XI of the Social Security Act. 

This legislation gave federal support to the state legislation 

through the allocation of federal money. 

The coverage and administration of certification-of- 

need laws vary from state to state, but generally apply to 



health facilities construction which changes the number of beds 

in the facility, changes the services of a facility or is in 

excess of a stated dollar figure. The review and appeals pro¬ 

cesses, including the criteria for such processes, also vary 

greatly from state to state. However, despite these varia¬ 

tions, the same legal basis and legal problems are typical in 

each state. 

The architect who proposes to assist his client in 

securing a certificate-of-need must be aware of his clients' 

viewpoints concerning this legislation in order to success¬ 

fully serve his client. Viewpoints in favor of, and. in opposi¬ 

tion to, certificate-of-need are numerous and are directly 

related to the client's role in the medical field. 

Besides an awareness of his clients' viewpoints, the 

architect must understand the implications of these laws upon 

his practice. Through interviews with architects who have 

dealt with this law, a number of implications can be noted. 

Certification-of-need will undoubtably change the scope of 

services of the architect who does health facility work. More 

important, it can be used as a marketing concept for the ambi¬ 

tious architect. 

Other areas of the architectural practice which will 

be affected are office organization and management, especially 

concerning time and use of personnel, the relationship between 

the architect and his client, both in communications and 



financially, and in the architect's public representation of 

his client. Also affected by certification-of-need will be 

the architect's political involvement and his concern with 

additional legal, liabilities. 

An additional responsibility which the architect will 

incur through certificate-of-need is the impact he can have 

upon this law both prior to and following its enactment. 

Certification-of-need, therefore, is a law which must 

be dealt with not only by the medical professions, and health 

planners, but also by the architectural profession. 
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INTRODUCTION 

"The health of the people is really the foundation 
"upon which all their happiness and all their powers 
as a state really depend." 

—Disraeli- 

It is the same concern with rising health care costs 

which in the past led to various national health insurance 

proposals, coupled with the growing concern about the uneven 

access to health facilities, that has provided the impetus 

for Certificate-of-Need legislation. According to the Ameri¬ 

can Hospital Association: 

Certification-of-Need is the process whereby 
the state grants permission to health care 
providers to change the scope of their ser¬ 
vices, or, in the case of prospective providers, 
permission to introduce new services. Its 
purpose is to ensure a defined community of 
the availability, accessibility, and viability 
of comprehensive quality services. These 
services must be provided in the most effi¬ 
cient and effective manner possible, with, the 
understanding that the preservation of human 
dignity is inherent to effective planning .1 

Therefore it is clear that Certification-of-Need legis 

lation is a mechanism for attempting to achieve a balanced 
4 ' 

health system. At the same time there is considerable debate 

about its application and potential success.2 The process 

relies primarily on the institution to propose a change in 

its services or facilities and therefore it is reactive. It 

is the question of what changes should be certified, what the 

process is for implementation of this certification, and what 
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problems arise due to these questions that the architect must 

be aware of. The architect must also decide if the law should 

be active as well as reactive and if so what role he might 

take in bringing this about. 

In an attempt to define and analyze the problems which 

the architect may encounter with these laws, the following 

items are discussed in this thesis: 

1. The brief historical background from which the laws 

developed. 

2. The basic coverage of the laws as typical in most 

states with some exceptions noted. 

3. The basic administrative and review processes re¬ 

lated to the laws as typical in most states with 

some exceptions noted. 

4. The legal viewpoints and methods of enforcement 

which the architect may encounter. 

5. Those reasons for which the architect's clients 

in the health field favor the law. 

6. Those reasons for which the architect's clients in 

the health field object to the law. 

7. The viewpoints of architects in the health facility 

field regarding the impacts of the law upon the 

architectural practice. 

8. Those impacts which the architect may have upon 

the law. 



CHAPTER 1 

LEGISLATION 

"The science of législation is like that of medicine 
in one respect: that it is far more easy to point 
out what will do harm than what will do good." 

—Charles Cotton, 1825 

History and Trends 

Serious discussions relating to the growth of health 

care facilities and some form of public control over them had 

its first impetus in 1959. These discussions were held at a 

series of meetings between the U. S. Public Health Service 

and the American Hospital Association at which the first major 

denial of a Blue Cross rate increase was made. This set the 

pattern for the early 1960's in which hospital planning coun¬ 

cils were organized across the country. 

In 1964 the results of the first major legislative 

proposal was the Metcalf-McCloskey Act. This legislation 

resulted from a study by a New York State joint legislative 

committee which was examining hospital costs and health in¬ 

surance rates and incorporated most of those features now 

associated with certification-of-need laws. The statute used 

public need as a criteria for building new facilities or 

expanding old facilities and established a state and regional 

system for hospital review and planning. 
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In 1965 the Regional Medical Program (P.L. 89-239) was 

enacted and in 1966 the Comprehensive Health Planning and 

Public Health Services Amendments (P.L. 89-749) were added, 

giving further stimulus to the planning movement and bringing 

consumers into local health planning roles. The-Comprehensive 

Health Planning Law provided for the establishment of statè 

and local planning agencies (314(a) and 314(b) agencies) but 

failed to provide the political status or authority necessary 

for effective planning. In addition, because these areawide 

agencies were required to raise at least one half of their 

operating funds at a local level, they were often forced to 

rely on local health care institutions for financial aid. This 

situation put the planning agencies in the position of being 

consultants to the hospitals and not only identifying with the 

hospitals problems, but also aiding them in carrying out their 

plans. This, obviously, failed to offer any control over 

rising health care costs. ~ ' 

In this same year the first real court challenge to 

these attempts at control took place in New York. In the 

case of Attoma y. State Department of Social Welfare, the 

basic constitutionality of the Metcalf-McCloskey Act was 

questioned as it applied to nursing homes and hospitals. The 

Appellate Division of the Supreme Court rendered the unaminous 

decision that the law was a reasonable exercise of the staters 
« o 

police power in the health field. 
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Also in 1966, feeling the law needed more control, 

the State of New York enacted a law to stem the tide of what 

that state felt was responsible for the spiraling costs— 

poor planning of facilities and services. Article 28 of the 

New York Public Health Law mandates that no construction of 

a private or public hospital shall be commenced without the 

prior approval of the state commissiQner of health, the des¬ 

ignated state hospital review and planning council, and the 

appropriate regional hospital planning council. The approval 

is called a "certification-of-need."4 

When federal and other state lawmakers began looking, 

for a way to represent the public in attempting to control 

the health care industry as had New York, the Comprehensive 

Health Planning agencies, although not operating in a regula¬ 

tory capacity, were already established and already represented 

cooperation between consumers and providers. Therefore, 

although not all agencies were anxious to assume the new role, 

they became reviewers and commentators for programs in their 

jurisdictions which sought federal funds. 

It was not until 1968 and 1969 that certifiôation-of- 

need laws were sought nationwide. This action was sponsored 

by the American Hospital Association and by its affiliates 

at the state level. The reason for this push was due to the 

hospital groups decision that public regulations were necessary 

whether they liked it or not, and that it would be in their 

best interest to become involved in the beginning and help 
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formulate the control policies rather than wait and be dragged 

into something which they neither approved nor wanted. Many 

speeches were made and volumes of articles were published in 

the hospital literature in an attempt to sell the American 

Hospital Association's position that hospitals, especially 

voluntary general hospitals, could be subject to "franchising" 

control by the government much as is the practice with public 

utilities. Possibly as a result of this salesmanship, the 

first new provisions were enacted in 1968 by Maryland and 

Rhode Island. 

In indicating its support for this type of legislation, 

the American Hospital Association issued a Statement on Planning 

which was approved by its House of Delegates on February 12, 

1969 (see Appendix A). The statement affirmed that the American 

Hospital Association viewed the hospital as a "major institu¬ 

tional participant in planning personal health services and a 

key participant in other facets of community health planning. 

Although in listing their methods of controlling hospitals, they 

were careful to list certification-of-need as its last option. 

Their first option, voluntary controls, has been, such a great 

failure that since 1968 a mechanism for legally enforcing 

controls has stayed in the spotlight among many of the hospital 

people. 

In 1969, two additional states, California and Con¬ 

necticut, enacted new provisions. In the California provision, 

legal recognition and responsibility was given to the areawide 

health planning agencies. 
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Besides receiving support from the American Hospital 

Association, certification-of-need has usually been'supported 

not only by the comprehensive health planning programs, but 

also by the state health departments with their Hill-Burton 

funding units and health care facilities licensing units. 

Also supporting certification-of-need have been the State 

Insurance Commissioners, who see the law as a way to help con¬ 

trol rising premium rates for health insurance. Usually adding 

their support to such legislation have been the labor unions and 

business groups interested in the health field.^ 

In 1970, ten states introduced legislation but no new. 

laws were enacted. While many states were debating the subject 

California was encountering it's first real opposition to the 

law. The case of Simon v. Cameron was brought before the U. S. 

District Court for the Central District of California. In this 

case a nursing home operator challenged the constitutionality 

of the law and the delegation' of approving authority to a pri- 
O 

vate group. This first real challenge to the certification-of 
* 

need controls was unsuccessful and will be discussed in a later 

chapter. t 

In 1971 the most activity to date took place, in this 

year twenty-nine states introduced certification-of-need legis¬ 

lation in one form or another (see Table 1). Of these, 

eleven states enacted legislation, eight states defeated legis¬ 

lation, and the others failed to reach decisions. In 1972 

thirteen states introduced legislation with'only four of these 

enacting any form of law. 
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TABLE 1 - LEGISLATIVE AND REGULATORY ACTION*9 

State 
Enacted 
Law Regulations 

Defeated 
Bill 

No • 
Action 

Alabama . X 

Alaska * 1972 
Arizona 1971,1972 1972 • 

Arkansas X 
California 1969,1971 
Colorado 1973 . 
Connecticut 1969 
Delaware X 

Florida 1972 
Georgia 1971 
Hawaii 1971 
Idaho 1971 
Illinois 1972 
Indiana 1971 
Iowa 1972 
Kansas 1972 
Kentucky 1972 
Louisiana X 

Maine X 
Maryland 1968,1972 1970 
Massachusetts 1971,1972 1972 
Michigan 1972 
Minnesota 1971 1971 
Mississippi 1971,1972 
Missouri " X 

Montana 1971 
Nebraska 1973 . 
Nevada 1971 1972 
.New Hampshire 1972 
New Jersey 1971 
New Mexico 1971 
New York 1964,1969 1965 
North Carolina 1971 1971 Repealed 

1973 
North Dakota 1971 1971 
Ohio X 
Oklahoma 1971 
Oregon 1971 1972 
Pennsylvania 1971,1972 
Rhode Island 1968 
South Carolina 1971 1972 
South Dakota 1973 
Tennessee 1973   

Texas 1971 
Utah X 
Vermont 1972 
Virginia 1973 
Washington 1971 1971 
West Virginia 1973 
Wisconsin X 

Wyoming 1973 

* as of August 1973 
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It was becoming obvious by the increasing number of 

states failing to pass legislation that opposition to such iâws 

was becoming much stiffer. This increasing opposition has been 

attributed to a number of problems# Some states blâïtie thé pro¬ 

blem on inept handling of the bills of to the shortened legi- 

slative sessions in which the bills were introduced. In Ohio, 

priority Was being given to a hospital licensing law and in 

Delaware the bill was being tabled until â systeiiî Of hospital 

raté regulation Could be worked out with which it could be 

combined* In other states* the planning agencies were blamed. 

ÏOWâ reported that the health planning agencies objected to 

being coerced into becoming regulatory agencies. West Virginia* 

in contrast* felt that the lack of knowledge in health planning 

would be a detriment to the effectiveness of planning agencies 

trying to enforce a regulatory program. Although these states 

had individual reasons for objecting to bills, a fundamental 

objection to government regulations in the health care field 

was the reason for failure in many states. 

Also helping to stiffen the Opposition were the objections 

of the medical societies. The societies not only object to non- 

physicians having control over medical and health services, but 

also that these laws could lead to further government controls. 

In October* 1972, the federal government, desiring to* 

give some teeth to the state's laws* entered the legislative 
i * 

scene.” By way of the Social Security Amendments of 1972, P.L. 

92-603* Sec. 221(a) a new Sec. 1122 was added to Title XI of 
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the Social Security Act (see Appendix B). The Act. defines 

capital expenditures and outlines the sequence in which a 

determination is to proceed (to be discussed in the following 

sections). ^ 

The purpose of Section 1122 is to assure-that 
Federal funds appropriated under Titles, V, 
XVIII, and XIX of the Social Security Act. are 
not used to support unnecessary capital ex¬ 
penditures made by or on behalf of health care 
facilities or health maintenance organizations 
which are reimbursed under any of such titles. 
Under Section 1122, the Secretary of Health, 
Education, and Welfare is directed to make an 
agreement with any State which is able and 
willing to do so, under which a designated 
planning agency will submit to the Secretary 
findings and recommendations relating to 
whether capital expenditures proposed by or 
on behalf of health care facilities and health 
maintenance organizations in the State are 
consistant with the standards, criteria, or 
plans developed.il 

Thus, the certificate-of-need concept that was adopted in more 

than 20 states has now become a federal policy as well—a 

development that may spur additional states to enact such 

legislation. 

In November, 1972, the General Accounting Office (GAO) 

submitted to Congress, a Study of Health Facilities Construe- 
* 

tion Costs.12 in this study, one of the findings was that 

the areawide health planning agencies were not very effective 

in the regulation of health facility construction and expansion 

of services. This study indicates- that certificate-of-need as 

the only means of countering unnecessary construction and ex¬ 

pansion of services is not without serious limitations.13 
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In January, 1973, certification-of-need met its first 

legal setback. In the case Aston Park v. North Carolina Medical 

Commission, the North Carolina Supreme Court ruled that the 

state's certificate-of-need statute was an improper extension 

of the state's police power in denying to individuals the right 

to construct and operate certain health facilities except upon 

issuance of a certificate-of-need (to. be discussed further in 

the following chapters)The situation in North Carolina has 

been decried by one observer as "a severe blow to hospital 

planning." It remains to be seen what impact this will have 

on other states considering legislation. 

In the August 3, 1973, Federal Register,^ notice was 

given of proposed rule making regarding the implementation of 

Section 1122 of the Social Security Act and was subsequently 

added to in the Federal Register of September 25, 1973. 

These regulations were adopted and became effective on November 

7, 1973. This amended version of the rules and regulations 

which were adopted was published in the November 13, 1973, 

Federal Register^ (see Appendix C). 

The provisions of Section 1122 were applicable to each 
% 

state which signed an agreement with the Secretary of the 

Department of Health, Education, and Welfare. Many states 

which have enacted certificate-of-need laws welcomed the federal 

support. Other states are ignoring the law on the basis that 

if they do not have certificate-of-need legislation, Section 

1122 is not applicable and the health care institutions in 
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those states may continue to receive Federal money as they have 

in the past. 

Also adding support to this law, the Cost of Living 

Council, in November, 1973, released its Phase IV price regula¬ 

tions for the health industry and in so doing adçpted Section 

1122 as the guideline for capital expenditures.^-® 

At the time of this writing, this represents the pre¬ 

sent position of legislation concerning certification-of-need. 

Coverage of the Laws 

Although there are many makes of automobiles on the 

market, each have variations on the same basic components; so 

it is with certification-of-need. Each state draws up its own 

legislation, using the bills of other states as guidelines and 

to hopefully avoid similar mistakes, but all the bills have 

the same basic components. 

Most states agree that better coverage by the law is 

achieved by a broad scope of facility types covered such as: 

hospitals, extended care institutions, outpatient care institu¬ 

tions, nursing care institutions, home care institutions, and 

others specified by each state. 

Although this coverage is not intended to include the 

individual practitioner in the conduct of his profession or 

vocation independent of a health.care institution, the ma¬ 

jority of states endorse that no institution or service be 
* 

excluded from the certification-of-need process because of 
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its ownership, including in many states (but not all) an insti- 

tution or a service operated by a governmental agency. 

After having established the institutions to be covered, 

each state's legislation then attempts to determine the type 
* 

and extent of that coverage. As can be seen by Table 2, this 

coverage varies from state to state. It is at this point that 

the federal government, in establishing its guidelines for the 

implementation of Section 1122 sets down its definitions of 

this coverage. Possibly the best summation of what is covered 

by the law and will require certification-of-need is that given 

under "Expenditures covered" in the Federal Register under the 

rules and regulations for "Limitations of Federal Participation 

for Capital Expenditures:" 

A "capital expenditure" is an expenditure, 
including a force account expenditure (i.e., 
an expenditure for a construction project 
undertaken by the facility as its own con¬ 
tractor) , which under generally, accepted 
accounting principles, is not properly 
chargeable as an expense of operation and 
maintenance and which (1) exceeds $100,000, 
or (2) changes the bed capacity of the 
facility with respect to which such expen¬ 
diture is made, or (3) substantially changes 
the services of the facility with respect 
to which such expenditure is made.20 

As this is the federal guideline, it will not necessarily align 

with the state's certificate-of-need requirements. Precedence, 

in this case, is taken by the state's law as is.pointed out in 

the Designated Planning Agency (DPA) Manual: 

The processes of Section 1122 are not intended 
or designed to replace or modify existing 
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certificate-of-need programs. Section 13.22' 
constitutes a supplementary process in States 
where comprehensive certificate-of-need legis¬ 
lation is being carried out.^l 

Therefore the three basic criteria to be used in determining if 

an institution's project must obtain a certificate-of-need are; 

.(1) a capital expenditure exceeding a certain dollar figure, 

(2) a change in the number of beds for which the institution 

is licensed, and (3) a change in the services offered by the 

institution. 

As can be seen in Table 2, many of the states have no 

minimum dollar amount attached to the construction plans re¬ 

viewed, and the variance among those which do covers a wide 

range. However, these figures will be subordinate to the 

$100,000 figure established by the Department of Health, Educa¬ 

tion, and Welfare (DHEW) (unless they are lower than that amount) 

if the state agrees to the implementation of Section 1122. 

It should be noted that the dollar limit includes all 

costs associated with a capital project such as cost of studies, 

22 
surveys, designs, plans and working drawings. 

The change of bed capacity implies an increase in the 

number of beds, but in Kentucky and South Carolina, certifica¬ 

tion is required for any decrease in number of beds as well. 

Problems of interpretation are most apt to occur in 

the area of changes of service. Some of the states such as 

Kentucky and New Jersey have- taken great care to define the 

types of services covered. North Dakota and Massachusetts 
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leave the problem of defining what a service is to regulations 

of those administering the law.2^ Possibly one of the more 

detailed laws regarding change of services is that of South 

Carolina which provides: 

The type of change requiring certification- 
of-needs is defined as anything which woùld 
either expand or reducé the scope or type of 
health services rendered; such as construc¬ 
tion of any facility, the major modernization 
of an existing facility, or the modification 
of an existing facility or program. Simple 
modernization to improve care does not require 
certification-of-need.25 

In addition to section 221, P.L. 92-603 also included 

section 234 which covers institutional planning under medicare. 

Although regulations have not been issued for this section, it 

requires that for fiscal years beginning after March 1973, 

hospitals must have written, overall, capital expenditure plans 

and annual operating budget. The annual operating budget must 

include all anticipated income and expenses as determined under 

generally accepted accounting principles. This capital expen¬ 

diture plan must cover at least a three-year period, including 

the year to which the annual operating budget applies.2 ^ 

At this point the difference between planning as covered 

by section 234 and comprehensive health planning should be noted. 

This difference is best pointed out by Schlesinger in his article 

on planning: 

A distinction can be made between planning 
by an individual institution, related to its 
program development and physical plans and 
comprehensive health planning. The former 
type of planning is more concerned with 
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"targets" and is frequently characterized 
as internal planning. The latter is com¬ 
munity-wide in scope, increasingly oriented 
toward changing the health care system, and 
more concerned with "directions." Both kinds 
of planning are interrelated? neither can be 
truly effective without the other.27 

Likewise it is felt by some that planning should also 

not be confused with the certificate-of-need coverage in general. 

This opinion is expressed by Gottlieb who believes that the 

regulator function should not interfere with the purity of the 

planning process. He says that certification-of-need is a con¬ 

trol function and is being advocated by those who equate plan¬ 

ning with control.2® 

Therefore, the federal government, through the enact- . 

ment of sections 221 and 234 of P.L. 92-603, has given the 

states the opportunity to strengthen the coverage of their laws 

by their ability to recommend withholding of federal funds for 

lack of compliance. 

Administration 

One of the main underlying issues in the certificate- 

of-need process relates to the number of constituencies involved 

in the decision making at several levels. Not only have the 

organized hospital groups played a substantial role, but also 

the professional associations of health practitioners, and 

state and local governmental agencies previously involved in 

the health field such as the health department and the Hill- 

Burton agencies. Taking a major role, however, are the state 
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and areawide comprensive health planning agencies. The 

certification-of-need statutes of most states have these agen¬ 

cies taking some role in reviewing applications for construction 

or modification of services. The agencies, hopefully, are com¬ 

posed of a typical representation of the providers and consumer 

groups in the community. It is presumed that these agencies 

will broaden the review process into a planning viewpoint so 

that many parts of the community's need may be considered. 

Although the Department of Health, Education, and Wel¬ 

fare recommends administration of the law through the Compre¬ 

hensive Health Planning agencies, it requires only that the. 

state name some agency to serve as the DPA* This may be the 

state "A" agency in some states, the Hill-Burton agency in 

several states, the State Health Department in others, or an 

agency newly formed for this purpose. The reason for this 

requirement is summarized in the DPA Manual: 

It should be noted that the DPA is the prin¬ 
ciple source of information to the public and 
to the provider community about the process 
and any proposal moving through it. It is 
normally the only channel between the project 
proponent and the Secretary.29 

In many states, administration is handled by the state 

health department. The reasons given for chosing this agency 

over others, including the Comprehensive Health Planning 

agencies, are: (1) experience from Hill-Burton planning and 

construction, (2) expertise, and (3) readily available staff 

already on salary by the state to. carry out the reviews. Also 
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some states feel it is easier to augment an existing operation 

than to start a new one.^ 

Some states, such as New York, involve three seperate 

state agencies: the Public Health Council, which must approve 

the establishment of all new facilities? the Hospital Review 

and Planning Council, Which reviews all projects of substantial 

construction, alteration, or modification of existing facili¬ 

ties; and the State Health Department, which must approve all 

such projects related to existing facilities.^ This complexity 

of institutions which the applicant must encounter was well 

expressed by O'Leary: 

Within each state, there.is a complicated 
interrelationship among health and health 
related agencies. The problems of estab¬ 
lishing a Certification-of-Need administra¬ 
tive agency are dependent upon the 
bureaucratic environment within which the 
agency will operate. 

The exact relationship'within each state is 
dependent on the organization and components, 
both governmental and private, of its health 
care system. 

Realistically, it is impossible to define or 
diagram the exact relationship of the certi¬ 
fying agency to other health related bodies, 
simply because of the uniqueness of each 
state's situation. 

Because of the number of possible agencies which may 
1 • ■ " • ' ■ + 

be involved in a state’s review process, it is impossible to 

outline one process which is representative of all states. 

However, that process recommended by the Department of Health, 

Education, and Welfare, because of its basic format, does 
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give the fundamental elements common to most states. This is 

covered in the DPA Manual: 

The primary impact of Section 1122 review 
is to substitute, in rather rudimentary 
form, for such legislation in jurisdictions 
where it does not exist.^3 

Review Process 

The certification-ôf-need review process is activated 

by the institution's notice of intention to undertake a pro¬ 

ject falling under the certification-of-need coverage applicable 

in that state. This notice will be to the Comprehensive Health 

Planning "B" agency responsible for application reviews in that 

area or to whatever other agency has been designated for the 

state in question (see Figure 1) . This notice should precede 

any definitive planning on the part of the provider involved. 

Following notification of intent, the sponsor of a 

project will receive the necessary application forms which are 

to be completed and returned not only to the agency initiating 

the review process, but also the other agencies which will be 

involved throughout the process. 

Applications, in most pases, must be submitted on the 

required forms answering all questions and supplying any rele¬ 

vant data in accordance with the criteria established by the 

review agencies. It should be noted that all determination of 

need criteria must be provided the sponsor of a project and 

there should be a working relationship between the sponsor of 

a project and the review agencies. 
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FIGURE 1 - TYPICAL REVIEW PROCESS FOR CERTIFICATION-OF-NEED 
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If the state in question has signed the agreement with 

the Secretary of the DHEW, copies of the application must also 

be provided to the agency designated by the governor of that 

state to be the designated planning agency (DPA). 

Upon receipt of an application the review agency is 

to give public notice of receipt of that application and should 

make public all decisions regarding that application. In many 

states public hearings are held by the local review agency on 

each application, and in those states not specifying a public 

hearing, it may be mandatory if requested by the sponsor of 

an application. 

Each step of the review process must operate within 

time constraints established for that purpose. This insures 

the sponsor that some decision on his application will be made. 

After the local review agency has reached its decision, 

it must forward that decision to the PPA and notify the sponsor 

of the application of the decision which was forwarded. The 

DPA, having reviewed the application, will review the decision 

of the local agency and make a decision on the application. If 

an affirmative decision is made, the DPA notifies the sponsor 

and also notifies those representatives responsible for releasing 

the funds under Titles V, XVIII, and XIX of the Social Security 

Act, assuming that state has signed the agreement with DHEW.^4 

If a negative decision is reached, the sponsor is notified 

and may either accept the decision or may appeal, thus entering 

another process. 
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Although several states give little or no attention to 

procedural matters concerning reviews at the local level, pro¬ 

cedural matters improve somewhat when the state level is reached, 

but most of the statutes are loosely drawn and somewhat unclear 

on the issues. 

It should also be noted that none of the laws provide 

guidance on the weight to be given recommendations from the 

36 substate or local level. Therefore, the sponsor has no assur¬ 

ance that passage or failure at one level will be significant 

at another level and must then be prepared to rely if necessary 

on the appeals process. 

Appeals Process 

When it comes to administrative appeals and court re¬ 

views, the variations between states is even more noticeable. 

The majority of states indicated that initial appeals would be 

made to that agency granting the certification and if that 

failed, it would be necessary to seek a court decision.In 

several states a certificate-of-need is required to receive a 

license and in these states, the. statutes call for seeking a 

court decision. 

In California, an appeal is made to an "appeals body," 

the consumer members of a parallel level areawide health 

planning council. From this appeal, the final decision still 

rests with the state CHP council. In Florida, the initial 

appeal would be made to the Hill-Burton agency, and the final 

appeal would be taken to the State Board of Health 
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As is represented by California and Florida, each state 

has enacted that appeals process which most closely aligns 

itself with the state's laws and the agencies involved. The 

Department of Health, Education, and Welfare has also outlined 

an appeals process, for administering Section 1122, which may 

be used by states which sign the agreement with the Secretary 

of DHEW. This process, however, is again, only representative 

of a possible appeals process and is not mandatory. 

Many States have appeals processes established 
for reviewing decisions on health projects, 
license insurance or revocation, certification 
for life safety factors, etc. The Section 1122 
fair hearing process does not modify or replace 
any of these. The fact that a proponent has 
•requested and received a fair hearing under 
Section 1122 does not prejudice the availability 
of such other judicial or administrative 
mechanisms as may exist for his use under State 
law or regulation.40 

As can be seen in Figure 2, the Section 1122 appeals pro¬ 

cess is a multifaceted process, offering the sponsor of a project 

a number of opportunities for approval of his project. Not 

available within the review process of any state is the Regional 

Health Administrator (RHA) who represents the Secretary of DHEW 

in all appeals cases. It is the RHA who, at several levels in 

the appeals process, is capable of reversing the decisions for¬ 

warded to him. These reversals must fall within strict guide¬ 

lines established by the Secretary of DHEW. Following state 

judicial reviews, the RHA must consult with the National Advisory 

Council on Comprehensive Health Planning.41 should disapproval 

occur following this consultation, the only remaining appeal is 
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FIGURE 2 - TYPICAL APPEALS PROCESS FOR ADMINISTERING 
SECTION 1122 OF THE SOCIAL SECURITY ACT "" 
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a direct request for reconsideration to the Department of Health, 

Education, and Welfare which must be made within six months of 

a disapproval. 

Although the appeals processes of most states and the 

Section 1122 appeals process allow appeals where a certificate 

is denied, little thought is given to appeals which may arise 

from approvals. Curran feels this is a great oversight: 

This is an example of rather myopic legisla¬ 
tive thinking. It assumes that grieviances can 
only arise out of the facility applicants own 
loss of a financial interest in construction or 
expansion of his property. Actually the central 
theme in this legislation is the public interest 
in stopping unnecessary construction. It is when 
a certificate is granted, not when it is denied, 
that this interest could be compromised. There¬ 
fore, avenues of appeal from decisions to grant 
certificates should be opened up and made avail¬ 
able to groups representing the public interest, 
such as the State CHP or other community groups 
or individuals.^2 

It is trends such as this which play the lead in the 

ever changing status of both the review and the appeals processes 

of most states and which require a constant vigil be made to 

keep abreast of changes from state to state. 

Review Criteria 

The greatest problem facing review agencies is the 

establishment of criteria on which to base their decisions. 

"The real difficulty arises when one analyzes just what is 

meant by the term 'needs' and what kinds of guidelines or 

criteria are to be used in making this determination," say 

Cohen.The statutes of most states are very vague in defining 
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just what "need" is or in establishing just what guidelines are 

to be used in determining the projected impact of a facility. 

Although the statutes of most states are weak, they are better 
i 

than no requirements at all. 

According to Curran,*^ JMann,^ and others, the Oregon 

statutes offer the most comprehensive review criteria of any 

of the states (Appendix D). Their feelings are based on the 

idea that the criteria are well articulated and will be a great 

aid to the review agencies. Cohen on the other hand feels that 

the Oregon laws are "neither clear nor well-articulated guide¬ 

lines for action. Almost all of the standards enumerated in 

the Oregon law illustrate this ambiguity."^® 

It is this difference of opinion over what criteria 

should be and what role criteria should play in the process which 

represent the biggest roadblock in successful implementation of 

certificate-of-need laws. An excellent point is made in the 

Government Accounting Office (GAO) study: "the state of the 

art of estimating health facility needs by scientific means 

is not too advanced."^ Therefore, until an accepted means for 

establishing criteria is found, each state must use whatever 

means it deems necessary in establishing criteria. Many states 
i 

base their criteria on an insitutionfe conformance to the state 

or areawide comprehensive health plan. One of the best of these 

is in Maryland where the Comprehensive Health Plan began as a 

statement of health facility planning principles and the criteria 
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began as measures of the extent to which an institution has 

followed the health planning process.48 

Therefore, even with the statutory definitions of need, 

available resources, or conformity to a state or areawide 

health plan, one is not furnished with a solid, objective set 

of criteria. 

Summary 

The architect, anticipating work in the are$ of health 

facilities, must familiarize himself with certificate-of-need 

legislation. This familiarization, however, must occur not 

only on a federal basis, but also on a statewide basis in the 

state which the architect is to perform his service. The 

architect must be aware that the laws of each state .are dif¬ 

ferent, sometimes radically so, and not make the false assump¬ 

tion that a previous experience with a certificate-of-need 

law in another state will suffice as knowledge for a new 

project in another state. 

Historically, the law should not challenge anyone who 

must become involved with it. Rather it is the uncertainty 

of many of the laws which may defy anyone seeking to work with¬ 

in the process. This uncertainty is exemplified by the loosely 

defined criteria for making determinations and the complexity 

of agency involvement in the laws of many states. Therefore, 

one must not only be responsive to the coverage of the law 

and satisfying the requirements under that coverage, but must 
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be sensitive to those agencies administering the laws and work 

through the review and appeals processes of these agencies to 

achieve the approval required. 

The architect must remain cognizant of the fact that 

if he is to serve a client in the health field, he must not pnly 

be aware of the certification-of-need laws, but must be knowl¬ 

edgeable of their implementation. 



CHAPTER 2 

LEGAL BASIS 

"Let all the laws be clear, uniform, and precise; 
to interpret law is almost always to corrupt them." 

—Voltaire, 1974 

Constitutional Foundation 

Although government control over business operations 

has been fought over for years in the legislatures, such is 

not the case with certification-of-need legislation. A dis¬ 

tinguished lawyer in the public utilities field, A. J. G. 

Priest feels the state and federal regulation of health care 

facilities is constitutional. His answer to why regulation 

in the health care industry is similar to the fixing of public 

utility rates and practices was: 

The business of health care is deeply and 
intimately affected with a public interest, 
because hospitals and like institutions have 
the power of exploitation in some measure 
even though it is not frequently exercised, 
and because such instrumentalities carry on 
what is in some respects a natural monopoly. 
And, as has long been recognized as a matter 
of economics as well as law, when necessity 
of life is provided by a monopoly or quasi¬ 
monopoly, effective regulation of that enter¬ 
prise is required to protect the public 
interest.! 

Few court challenges regarding the law's constitutionality 

have been made. The first of these was a challenge of the 

Metcalf-McCloskey Act in New York, Attoma v. State Department 

of Social Welfare.^ in this case the Appellate Division of 
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the Supreme Court unanimously declared the law to be a rea¬ 

sonable exercise of the police power of the state in the field 

of health. 

The second important case was in California. In Simon 

v. Cameron, a nursing home operator challenged the constitu¬ 

tionality of the regulatory law and also the delegation of 

approving authority to private groups, namely the areawide 

Comprehensive Health Planning (CHP) agencies. The first chal¬ 

lenge was dismissed by citing the Attoma case in New York. In 

the second challenge the judge said the planning agencies were 

authorized by the legislature and were therefore public admin¬ 

istrative bodies. He also noted that the areawide agencies 

were only initial-decision making bodies and that the final 

decision rested with the State agency appointed by the Governor. 

The judge also stated that an agency's assessment of need was 

"a definite and reviewable delegation.in this case, no 

analogies were made with the public utility field. 

The most recent and powerful decision is that offered 

by the North Carolina Supreme Court. In the case of Certificate 

of-Need for Aston Park Hospital Inc., the court declared that 

state’s certification-of-need statute was unconstitutional in 

January, 1973. The controlling argument in the courts' de¬ 

cision was that the North Carolina certification statute regu¬ 

lated facility and service expansion but that it did not 

include the regulation of rates as well. One of the courts 

arguments was that the health care industry is essentially 
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the same as any other industry in that competition within the 

industry can serve to lower prices. This seems to argue that 

the solution lies in building more beds in competitive insti¬ 

tutions . 

The court apparently did not consider that the hospital 

does not sell its services; rather, the physician decides which 

services are needed and sends the patient to a facility.** The 

court also cited five provisions of the Constitution of North 

7 Carolina it felt were violated: 

Article I § 1: The equality and rights of persons. 
Article I i 19: Law of the land; equal protection 

of the laws. 
Article I § 32: Exclusive emoluments 
Article I § 34: Perpetuities and monopolies. 
Article II 8 1: Legislative power. 

The question of the constitutionality of this law is 

one which will undoubtably be raised agin in other states. If 

other states chooseto follow North Carolina, "they may be 

forced to move to stringent rate-making and other controls, a 

move that it has been reluctant to make."® 

For these reasons, the American Hospital Association 

warns anyone contemplating support of a court challenge of 

certification-of-need to proceed with extreme caution. The 

more preferable option, they feel, is to support legislation 
Q 

to amend the law. 

Possible Problems 

Although the constitutionality of the law may be debated 

for some time to come, it is the day to day problems of working 
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within the law to which the architect must address himself. 

Due to the complexity of the law’s coverages and processes, 

many problems may arise which may require legal clarification. 

Within the scope of the law's coverage, are there areas 

of the health care facility's environment which should not be 

controlled? What determines the type of health care facility 

an office or institution is classified as? Should state and 

federal facilities be controlled by the same regulations as 

private facilities? What basis is used to differentiate be¬ 

tween two $75,000 projects and one $150,000 project? 

Will consumer based agencies be able to function legally • 

and efficiently under the loosely drawn laws of many states? 

Will the loosely drawn laws make it difficult for the archi¬ 

tect to serve his client? Will community or political bar¬ 

riers be formed for the architect associated with an unpopular 

decision? 

What exactly is a need? Can something as changing as 

needs be fairly determined? Who can fairly decide which pro¬ 

jection, that of an architect, or an institution, or a health 

planning agency, are most correct when dealing with the future? 

Will the review and appeal procedures be workable for 

all applications? If not, who determines the exceptions? If 

the institution's service area covers more than one health 

planning agency area or more than one state, what procedures 

are followed? 
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What financial problems are to be encountered by the 

applicant and the agency? Will either be incapable of achieving 

that expected of it because of financial restraints? 

Will problems of conflicting roles arise such as between 

"health planner" and "architect", or "government regulator" 

and "health planner", or "architect" and "community represen¬ 

tative"? 

Is the institution covered by a grandfather clause? 

What liabilities are incurred by public hearings? Will pro¬ 

blems with the timing of the process.forego long-range planning? 

Must an institution tailor its planning to meet certificate- 

of-need requirements? 

As can be seen from the preceding questions, the laws 

leave many ambiguities to be interpreted and raise many questions ► 

Many of these will require a legal judgement to be made, and 

some may lead to court decisions. Although such encounters 

may indicate the law's weakness, the decisions which they yield 

will strengthen the law either by clarification or by initiating 

amendments to be made. 

It, again, is to the architects advantage to be informed 

of not only the problems he may encounter with a health care 

facility client and certification-of-need, but also to be aware 

of the legal ramifications he may incur and for this reason 

to work in conjunction with counsel when questions arise which 

are not clearly stated in the laws. 
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Sanctions 

A necessary part of any certification law, but a part 

seldom defined, are the sanctions required to enforce the law. 

Several methods have been suggested: (1) Removal of license, 

(2) total or partial suspension of license, (3) court injunc¬ 

tion, (4) fines, (5) imprisonment, and (6) required refusal of 

payment by third party mechanisms. 

Some feel removal of a license is so severe it would be 

seldom used and thus become useless. A more acceptable solution 

is to combine license revocations with suspensions for either 

the entire facility or part of the facility. This would per¬ 

mit selectivity in enforcing the sanction. The biggest problem 

cited concerning a dependence on licensure sanction is that 

they would prevent use but not prevent building. 

The method of court injunction is to prohibit the 

progress of a non-certified project and that disobediance to 

the injunction leaves punishment to the courts. 

Fines and imprisonment have been suggested both per¬ 

sonally and corporately, but these would be meaningless if they 

became legitimate costs in third party reimbursements. This 

would mean the average citizen would be paying for the fines 

through taxes and insurance. 

The most workable sanction mentioned is to require 

third party mechanisms to refuse to reimburse payments for 

services provided in non-certified facilities. Such an arrange¬ 

ment would have to include all third-party payors as lack of 
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Participation in the refusal by some would only drive up the 

rates of others to compensate."^ 

A law is only as good as its enforcement, and so it is 

with certification-of-need. It would be trusted that everyone 

subject to the jurisdiction of certification-of-need will oper¬ 

ate within the approved guidelines, but that those unwilling 

to do so or those who fail to fully educate themselves about 

these guidelines will be subject to the sanctions as determined 

by the state in question. 



CHAPTER 3 

VIEWPOINTS FAVORING REGULATORY INTERVENTION 

"It were not best that we should all think alike; 
it is difference of opinion that makes horse-races." 

—Mark Twain, 1894 

Although the architect may be well informed concerning 

the functioning of the certificate-of-need law as has been 

discussed in the preceding chapters, he cannot expect to serve 

his client well unless he has an understanding of what effect 

this law will have on his client's institution, either existing 

or proposed. The attitude which the client has concerning the 

law may well affect the approach which the architect must use 

either in securing a project from a prospective health facility 

client or in working effectively with that client once the job 

is secured. 

As in any issue, there are two basic points of view; 

those who favor this form of regulatory intervention and those 

who oppose it. In this chapter, the more common arguments in 

favor of certification-of-need will be discussed. 

Several of the favorable viewpoints relate to the eco¬ 

nomics of the situation created. The American Hospital Asso¬ 

ciation argues that operating costs will be reduced because 

more efficient usage would be made of equipment, facilities, 

and personnel. Also the control could foster more effective 

competition which in turn is expected to reduce costs.^ In 
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addition, elimination of unnecessary segments of the system 

would establish a cost-benefit approach by balancing what the 

public wants with what it will pay for. Since the process 

involves consumer participation, community-level financial 

involvement will be promoted, giving the public an indirect 

opportunity to have a voice in the way in which finances of 

institutions are handled; institutions which they support 

financially through insurance, taxes, or direct payments.2 

Certification-of-need also aids institutions in meeting the 

requirements of federal lending programs because they require 

nearly the same information. 

In terms of manpower, certificate-of-need is favored 

because it provides for a better usage of personnel because 

unnecessary facilities will be eliminated, thus providing 

more manpower to give better service at the necessary institu¬ 

tions. ^ Also important, it will require in most states, an 

analysis of manpower and human resources, à survey often 

disregarded. 

In the area of service, quality of care should be im¬ 

proved not because more manpower will be available, but also 

because control over unnecessary services will promote mergers 

and sharing of facilities and equipment. This will allow for 

better and more efficient usage of equipment which in turn 

increases the quality of care provided.4 Also of increased 

service to the patient will be the promotion of regional 

health data banks as are necessary to coordinate the facilities 
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of a region. These data banks will assist an institution's 

operations and management, research, disease control, profes¬ 

sional standards review, and health planning, all of which 

will increase the patients service and quality of care.5 

Most of the favorable viewpoints are in terms of 

planning. Not only does certificate-of-need reduce duplication 

and overbuilding, but it gives visibility to planning. Many 

feel it will alow planners to better anticipate the future 

and that it also will be a support to most planning efforts.® 

Some proponents of comprehensive health planning feel 

that this law will assure compliance to their plans. That 

with the same statewide law covering all regions, the possibility 

of feasible coordination of regional health plans is now a 

possibility. Also it would then be possible to create valid 

planning subregions in order to more clearly define problems. 

Of most importance, however, is the idea the certificate-of- 

need will reduce the pressure from the state on regional 

planning councils. 

Also favorable is the viewpoint that certificate-of- 

need will assure community involvement, provide for public 

accountability, and promote a proper distribution of facilities 

which, in turn, will assure a more even access to facilities 

for consumers.^ 

The clinching argument for those who support certificate- 

of-need legislation is that already it covers more than one- 

third of all the health care beds in the nation. 
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VIEWPOINTS OPPOSING REGULATORY INTERVENTION ' 

"Opposition brings concord. Out of discord comes 
the fairest harmony." 

—Heraclitus, 500 B.C. 

The arguments in opposition to certification-of-need 

are just as numerous as those in favor of it. Likewise the. 

architect will possibly have a client who opposes certificate- 

of-need, even though he must obtain one. This opposition has 

typically come from three powerful groups: proprietary hos¬ 

pitals, nursing home operators, and state medical societies. 

Therefore, an appraisal of those points which form the basis 

for this opposition is of importance. 

Possibly the greatest objection is based on the grounds 

that government intervention, once started, will continue to 

broaden in scope and lead to such things as hospital-rate 

regulation, control of personnel costs and then eventually to 

control over physicians fees. Besides this fear, the medical 

societies dislike nonphysicians having regulatory or planning 

powers over essentially medical and health care services. This 

objection to intervention is summarized by the idea that free 

enterprise is being constrained.*- 

Those in opposition also cite economic reasons. They 

feel that the efforts required to keep abreast of the require¬ 

ments established by certification-of-need will undoubtably 
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increase the cost of health care administration. One example 

of this would be increased paper flow and red tape which is 

created. 

Another economic objection is that the cost of appeals 

will be prohibitive to many small institutions or new institu¬ 

tions, thus causing them to discontinue plans.^ This is, 

therefore, discriminatory to smaller or new institutions. 

A similar objection is that cited by the North Carolina 

Supreme Court in the Aston Park case when it indicated that 

certification-of-need violated Article X of the State Consti¬ 

tution by permitting perpetuities and monopolies. This opinion 

is held by many who feel certification-of-need eliminates 

competition and therefore increases the business of existing 

institutions and insures them of continued financial existance. 

Also violated according to the Aston Park case is the provision 

of Article I prohibiting exclusive emoluments.^ Obviously 

Aston Park will serve as a precedent for future cases in which 

opposition to the law is voiced. 

Some objections are grounded in the belief that licen¬ 

sure laws are adequate. But where certificate-of-need has been 

connected with licensure, the objection is that it defies 

analysis. 

Most of those in opposition claim that voluntary 

planning methods are better, however, it seems clear that 

voluntary methods have failed. Therefore, those who equate 
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control with planning are the strongest advocates of the law, 

and opposition comes from those who see planning as a pure 

process, not to be destroyed by the imposing of controls.® 

Another argument is that the process in most cases is 

inadequate and that the necessary information which is needed 

to make decisions is grossly lacking. Criticism is also made 

of the regional planning councils on the grounds that they do 

not possess the necessary expertise to make the decisions re- 

7 quired of them. 

Other objections are that the law is self-serving, that 

its administrators make decisions which will perpetuate their 

positions. Because the method of enforcement is questionable, 
O 

some feel the law will be weak and unenforceable. Also men¬ 

tioned in the Aston Park case is the idea that there is not 

equal protection under the law. A final thought which brings 

objection from nearly all groups is that in many states federal 

institutions and programs are exempted. 

Those who continue to push for defeat of certificate- 

of-need make notice of the fact that eleven states to date have 

defeated legislation for certification-of-need and that one 

state, North Carolina, has repealed the law. 

Therefore, it can be seen by the preceding points that 

certification-of-need is by no means a perfect law. It is 

possible that opposition would decrease if the laws were im¬ 

proved by amendments which would make them more definitive. 
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Opposition might also decrease if those states in the process 

of enacting laws would study more closely the existing laws 

of other states to avoid repeating mistakes. 



CHAPTER 5 

ARCHITECTURAL IMPLICATIONS 

"Adapt or perish, now as ever, is Nature's inexorable 
imperative.” 

—H. G. Wells, 1946 

Introduction/Study Design 

Legislation which, in any form, affects the construction 

of physical facilities, must in some way, whether directly or 

indirectly, affect the practice of architecture. Certification- 

of-need, as a mechanism for controlling health facility con¬ 

struction, should therefore have some impact upon the archi¬ 

tectural practice. It is this premise which was the basis for 

the following chapter. 

Because of the relative immaturity of this legislation, 

the architectural profession has, to date, given little re¬ 

sponse to the implications which it will have on the practice. 

For this reason, one of the few sources available for obtaining 

such information is through interviews with architects who have 

already encountered this law in their practice. Therefore, a 

number of architects were interviewed concerning the implica¬ 

tions of this law on the architectural profession.^- 

The architects chosen for these interviews represent 

several forms of firm organization. The American Institute 

of Architects (A.I.A.) has attempted to describe the various 

firm organizations which now exist.^ 



47 

Basic Firm — This is the traditional organiza¬ 
tional form of most architectural offices. These 
firms offer a generalized practice and seeks out 
special consultants whenever the project requires 
more than the basic architectural services. 

Specialist Firm — This firm is based upon ren¬ 
dering basic services for specialized building 
types. However, specialization by function is 
becoming more common, such as offering program¬ 
ming, design, or production as special services. 

Consulting Firm — This firm often is an outgrowth 
of the specialist firm. These firms offer their 
services as reinforcement to firms who lace tal¬ 
ents in particular areas. Firms that have built 
a reputation for their organizational abilities, 
or programming, or construction management often 
find themselves devoting a considerable portion 
of their time as Specialist Firms. 

Comprehensive Firm —.These firms are organized 
for full comprehensive services to supply their 
organization with the talents necessary for per¬ 
forming all services, sometimes with consultants, 
but more often through their own staff personnel. 

Cooperative Firm — Because of the demands en¬ 
countered with large projects, some firms band 
together in a cooperative or joint venture status 
to share overhead costs, office facilities, and 
personnel without disruption of existing office 
procedures. 

Core Firm — This is a small basic firm consisting 
of a minimum of highly creative and productive 
people who perform the pure architectural func¬ 
tions and establish agreements with outside con¬ 
sultants to provide comprehensive services. 

The Basic Firm represented in the interviews does most 

of its wTork in the Houston area, obtaining these jobs mainly 

through its reputation. The Specialist firm represented does 

work on a international basis with the majority of its U. S. 

work being done in the Southwest and being obtained through 

the reputation of an affiliated management firm. The Consulting 
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Firm does work on a nationwide basis, obtaining work through 

its reputation as a specialist in the field. The Comprehensive 

Firm is a national firm doing work on an international basis 

and obtaining work through its offices in a number of major 

cities. The Cooperative Firm is part of a large A & E corpora¬ 

tion doing most of its cooperative work with its affiliated 

departments and obtaining its work through innovative marketing 

concepts. The Core Firm was not represented in these interviews. 

Despite this variety of types, several patterns of 

response were noted. First, all of those interviewed felt cer- 

tification-of-need would affect the architectural practice. 

Second, all of those interviewed projected an attitude of con¬ 

cern for this subject. Third, the answers to the questions were 

directly related to the type of firm organization which the 

individual represented. And fourth, each of those interviewed 

tended to base his answers not only on his firm's experiences 

with the law, but also on his professional opinions regarding 

its future implications. 

The interviews were based upon a questionnaire in order 

to give each interview a similar format (see Appendix E). It is 

from these interviews that the information in the remaining sec¬ 

tions of this chapter, regarding certificate-of-need, was obtained. 

Scope of Services 

The architect's traditional role has been that of a 

consultant on, and creator of, environmental design for his 

client and society. Today he may continue to fulfill that 
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role, but the scope and complexity of his problems has broadened 

greatly and continues to expand at an increasing rate. There¬ 

fore, the architectural profession must modify its traditional 

role if it is going to respond to the needs of the times. 

Many architectural firms have already expanded their 

services beyond what was formerly thought to be the accepted 

area of architectural practice. These firms have taken the 

action which seemed necessary in order to answer the needs and 

demands of their clients.-* Each of the architects interviewed 

represent firms of this type, firms which offer comprehensive 

services either through professionals on their own staff or 

through the use of outside experts, either by consulting or 

by joint ventures. 

It is this concept of comprehensive services which 

becomes involved in the issue of certification-of-need. Pos¬ 

sibly the biggest question which must be.answered is whether 

architectural firms should become involved with clients in the 

health care field prior to receipt of a certificate-of-need 

or if the architect should make his involvement conditional 

upon the receipt of a certificate-of-need. Of those questioned, 

only the representative of the basic firm felt that involvement 

prior to the receipt of the certificate-of-need was questionable. 

The basis for this doubt was that he felt.it was not part of 

the normal architectural service and that the problem was more 

closely related to the expertise of health care professionals 
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than architects. This attitude reflected the fact that his 

firm was unable to perform other than basic services without 

involving consultants. 

Each of the other respondents felt it was imperative 

for the architect to become involved prior to receipt of the 

certificate-of-need because this was the only way in which 

comprehensive services could be pffered. They also felt that 

the architect must become involved in this early stage of the 

project if he expects to be hired for the design stage. Al¬ 

though all felt the architect must get involved before the 

certificate-of-need is received, opinions varied as to what 

that involvement should be. 

All of the firms represented stated that feasibility 

studies were a part of their comprehensive services. Therefore, 

to serve a client's needs regarding certification-of-need 

requires making additions or adaptions to the performance of 

feasibility studies. What these feasibility studies include 

represent the architect's degree of involvement in the cer¬ 

tif ication-of-need process. 

Most basic is the concept of determining not only what 

the needs are, but if there is a need at all. Some felt this 

could involve the architect in a question of ethics. That is, 

if he determines there is no need, he loses a project; but if 

he says there is a need when there is not, he lies. Therefore, 

he must decide what is more important, the community's welfare 
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or his pocketbook. This could be a big decision if the deter¬ 

mination of need is close. 

Having determined a need is present will involve a 

great deal of the work necessary to receive a certificate-of- 

need. For this reason the respondents felt the architect 

should do all of the work necessary for securing the certificate 

of-need and in so doing he will somewhat change the scope of 

services which he now offers. 

Those areas receiving the most emphasis in regards to 

a necessary change in the scope of services were: role and pro¬ 

gram studies, master planning, health planning, document pre¬ 

paration, and client representation. 

With certification-of-need, the architect cannot allow 

the client to come tohim with a neat package of predetermined 

facts and problems. Rather the architect must involve himself 

in a role and program study so that he can acknowledge on a 

certification-of-need application not only that the facility 

is needed, but what role that facility will perform in the 

community and how that institution proposes to fulfill that 

role. These are basic facts which the architect cannot just 

accept either ethically or legally. 

Master planning is now legally required in many areas 

of the country as a prerequisite for the approval of a building 

program. Although many firms now provide this service, it 

must be altered so as to become an integral part of the cer- 
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tification-of-need research. The role and program study should 

set the stage for the master plan which should include:^ 

1) Facilities Inventory — A quantitative and quali¬ 

tative look at what the client has. 

2) Long Range Facilities Program — Based on a target 

of time and/or size (determined by the role and 

program study) the gross space requirements of 

the institution should be projected for growth 

in response to future targets. 

3) Facilities Growth Plan — A strategy for growth, 

change and/or replacement of facilities now and 

in the future. 

4) Implementation Plan (Phasing Plan) — A plan to 

implement the projected growth. 

The purpose of such a plan is summarized in the Government 

Accounting Office (GAO) Report to Congress: 

In simple terms, such a study identifies goals 
and objectives which hospitals should set for 
themselves in their planning. It establishes 
criteria for individual hospital planning. It 
sets up a model of hospital bed need based up¬ 
on population projections and current demand. 
It suggests courses of action for hospitals 
to take in their planning. And it identifies 
areas where further construction of hospital 
beds should be curtailed.5 

If each of the steps listed are outlined in phases, 

the first phase of the master plan would become the design 

project after receipt of the certificate-of-need. Because 

each of these steps is a form of programming, most architectural 
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firms are now capable of the process but may be lacking in the 

ability to secure the information to implement the process. 

According to those interviewed, it is at this point that the 

architect must call in a consultant if his firm does not 

specialize in health facilities. 

Because of these role and program studies and master 

planning, the architect must increase his scope of services by 

becoming involved in health planning. He must be capable of 

looking beyond the institution with which he is involved and 

must put this institution into the perspective of the whole 

health care field. This will require the architect to keep 

abreast of that work being done by the Comprehensive Health 

Planning agencies and to work with these agencies whenever 

possible to establish that relationship necessary to help 

carry out the health plans of the community. To do this the 

architect must also keep aware of the legislation which per¬ 

tains to health planning in order to update his own clients. 

Although not all agreed, several felt an additional 

service which must be provided is the actual completion of the 

application forms. Obviously if the architect gathers all 

the data, completion of the application forms would be much 

easier for him due to his familiarity with the information. 

Others felt the client, having worked with the architect would 

be equally familiar with the data and that because he is sub¬ 

mitting the application, he should complete it. This reasoning 
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leads to an additional point of debate. At what point is the 

line drawn between the architect's services and the client's 

responsibilities, especially concerning representation of 

the client in certification-of-need matters? Although this is 

discussed in a later section, it should be noted now that those 

interviewed felt it is an important point and should be clari¬ 

fied with each client. 

Besides these obvious changes in the scope of services, 

each of those interviewed mentioned several points which they 

felt would not be as obvious, but would be just as important 

in relation to the services which the architect must offer. 

The architect will now have a larger audience than just his 

client to which he must answer. He must increase his know¬ 

ledge, or his firms knowledge of this subject, to compensate 

for his clients lack of it. He must work more closely than 

ever with management consultants. He must strive to centralize 

all his services at one source as time will become more impor¬ 

tant to his client. 

The architect must not hesitate to take over these 

approvals because many clients are unable to do so. His inter¬ 

face with other professions will increase, bringing on new 

communication problems. 

Of all those interviewed, only the architect for the 

specialist firm, which does nothing but health facilities, 

stated that his firm currently performs all those services 
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discussed above. This firm, because of its specialization, 

continually adapts its services to changes in the health field 

in order to provide its clients with comprehensive service. 

This represents the problem which those firms wishing to pro¬ 

vide comprehensive services must contend: continuous change 

not only in the health care field but also in the health 

planning field. 

The problems for architects regarding services is well 

summarized by George Mann: 

To prepare for the formidable and complex 
tasks at hand, architectural firms spe¬ 
cializing in medical facilities will have 
to expand their scope of services and 
develop an interdisciplinary staff. Clients 
will demand total project delivery.® 

Therefore, the architect's role must now, in addition to his 

traditional role, become one of environmental planner, health 

planner, and advisor in matters relating to health facility 

needs. 

Marketing Concepts 

When asked what affect certification-of-need would 

have on an architect's ability to secure projects, or on the 

firm's business development, those architects representing 

firms specializing in health facilities all felt that certi¬ 

fication-of-need would generate more work for their firms. 

The opinion was expressed that certificate-of-need 

will slow down new construction so that the market is smaller 
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than it was three or four years ago. This in turn may generate 

more remodeling and expanë'tôn work in the health field than 

the architect has been accustomed to. 

Another viewpoint is that national health insurance 

is eminent, and that certificate-of-needr coupled with national 

health insurance, will increase the emphasis on availability 

and quality of care. This, in turn, will point out the in¬ 

efficiencies of today's health facilities and will create an 

expanded market for the architect. 

Most prominent was the idea that even if the number of 

projects available decreased, those firms who offerd certifi- 

cation-of-need as a service would have an increased job market 

because they would be able to get projects which had formerly 

gone to firms that now do not handle certificate-of-need. 

Therefore, certificate-of-need, offers a firm an additional 

marketing concept. 

Any architect who wants to achieve a steady or growing 

volume of health facility projects must seek new clients and 

convince them that they should commission his firm. In order 

to secure these commissions, a firm must develop a plan which 

builds on the strengths of the firm. The most important guide 

in this process is a "marketing concept." This concept is 
7 

"finding a need and filling it." Every client has needs 

which he expects the architect to understand and fill and 

the typical client wants an architectural firm that considers 
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all aspects of the job.** This then means that any architect 

desiring to do health facilities must realize that obtaining 

a certificate-of-néed is one of his client's needs and he must 

be capable of fulfilling that need. 

Certification-of-need was also acknowledged as a val¬ 

uable tool in market research. The first step of this process 

was to survey the United States to determine which states had 

certificate-of-need laws and which did not. This survey was 

then compared with the Hill-Burton plan of each state which 

is a survey of bed and service needs within the state. By 

this comparison it is possible to see where beds are lacking, 

but require certificate-of-need before new construction can 

be undertaken. The architect can then concentrate his search 

for new projects in these states first. This also keeps the 

architect from wasting time trying to secure projects where 

beds are not needed and which would consequently be turned 

down by the certificate-of-need laws. In addition, it allows 

the architect an opportunity to do some advance preparation 

in states which have laws pending. Therefore, this is part 

of the process of narrowing the field to selected target 

groups which have similar problems. 

Another method mentioned for securing projects, brought 

on by certificate-of-need, is the idea of establishing a working 

relationship with the regional comprehensive health planning 

agencies. Because these agencies receive first notice of an 
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institution’s intention to undertake a project, a good rela¬ 

tionship with such agencies could yield many prospective clients 

A final theory was that the decision on selection of 

an architect in most health facility projects is made by the 

Board of Trustees or another similar committee. Committees, 

in turn, are notorious for making "safe" decisions. In order 

to protect themselves from criticism, they will select an 

architect who has previous experience in meeting needs similar 

to theirs. Therefore, a firm should make itself a "safe" 

decision by offering the client experience in securing cer- 

g 
tificates-of-need. 

A marketing program must always consist of three 

elements - a service, a method of communication, and an audience 

Most firms have an established method of communication which 

can be used with certificate-of-need. However, certificate- 

of-need now gives the architect a new service to offer his 

client and it also can help determine who that client is. 

Office Organization and Management 

While the complexity and volume of commissions may vary, 

the ability of a firm to perform well consistently depends on 

not only the talentof its staff, but also the organizational 

11 structure and management methods it employs. Because this 

is true for firms involved in health facility projects, the 

architects interviewed each felt that any firm becoming in¬ 

volved with certificate-of-need should be aware of the possible 

10 
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organizational or management problems which may result. These 

problems center around three general areas: types and use of 

personnel, project time and scheduling, and the economic ef¬ 

fects on the office. 

The use of personnel within the office seemed to be 

the greatest concern, as well it should, as this is the back¬ 

bone of any firm, both functionally and economically. Projects 

involved with certificate-of-need go through an early stage 

of master planning and special studies which may not have 

always been necessary. These studies involve a small number 

of dollars but a high level of expertise. Therefore, in many 

firms, top level management personnel must be used to produce 

these studies which means they are not available for productive 

projects. So economically, high salaried personnel are doing 

preliminary type studies on projects which may not go forward. 

This requires these studies to stand on their own financially 

in order to pay for the expensive personnel involved. Because 

of this misuse of personnel, these firms are seeking new ways 

to solve this problem. 

In order to deliver the services required by certificate- 

of-need, firms are finding it necessary to add personnel to their 

payrolls which they have never had before. Most architects 

have spent most of their time in design or production and al¬ 

though they may be familiar with the Certificate-of-need laws, 

they are not really qualified to be involved. For this reason 
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they are hiring more people who are aware of the health care 

delivery system in this country and among whose knowledge will 

be certification-of-need. These "specialists" may have many 

titles, among which may be "health planners" or "health con¬ 

sultants." The need is for individuals capable of interpreting 

health data into the information necessary for architectural 

programming as well as certificate-of-need applications. The 

idea was expressed that these individuals should be architects 

first and health planners second. 

Another reason given for these specialists is that 

some firms view areawide health planning as a business develop¬ 

ment area. When states begin to revise, or create new health 

plans, part of these plans will be facilities evaluations. 

The development of these facilities master plans are a legiti¬ 

mate area of interest for architects and therefore many firms 

wish to have personnel available who are capable of working with 

these health plans. 

Another concern with personnel relates to morale. 

Several architects stated that their offices were so organized 

that people were assinged to one project and followed that 

project until completion. However, when approvals, such as 

certificate-of-need, are required, which may take a consider¬ 

able amount of time to receive, personnel must be switched 

to another project. This means that an individual who may 

have spent several months on a project and become personally 
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involved, may be required to leave it with the understanding 

that he may not come back to it depending upon the approvals. 

This situation in some offices has caused a morale problem 

among personnel. 

Another office which uses this same approach of having 

teams of people carry a project from start to finish has found 

it advantageous to have specialized personnel do the "front 

end" work and have the team adopt the project further along 

in its development. This approach, however, requires a steady 

flow of projects to enter the office in order to keep the 

"front end" men busy. 

Also of great interest is the use of the architect's 

time and its relation to project scheduling. A schedule for 

expediting and completion of services to the client is of 

primary concern to the architect. Occassionally when an 

occupancy date, and thus the bid date, is extremely important 

to the client, the architect may have to develop a rigid 

schedule in order to assure himself that his services can be 

12 completed in the time allotted. Even if such dates are not 

critical, all architects must develop project schedules in 

order to avoid wasting time, because, as the age-old adage 

says —" "time is money." It is in this area that certification- 

of-need, like other required approvals, is of great concern. 

Each architect questioned, stated that even with required pro¬ 

cedural deadlines, certificate-of-need approvals were still 
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unpredictable in relation to the amount of time required to 

obtain one. 

Many firms use variations of the Critical Path Method 

(CPM) in project planning. In such methods a project is viewed 

as a series of completed phases or events and a number of 

activities or operations which connect these events. CPM 

examines all the activities connecting the events, selects 

the critical ones in termsof time and then applies costs to 

the critical activities to determine the least cost, the least 

time duration, or a combination of the two for any given pro¬ 

ject. By this method firms can select the duration time and 

completion date for their services.^ However, certificate- 

of-need, because of its unpredictability, may cause firms to 

apply the CPM only after it has been received. This, in turn, 

could create a new method of project scheduling prior to the 

certificate-of-need application on health facility projects. 

The architect whose firm does only health facilities 

indicated that each project is tracked on a step-by-step basis, 

as nearly similar as possible, in each project. Based on their 

previous project experience, ample time is allotted for cer¬ 

tif icate-of-need approvals on each new project schedule. By 

having previous projects upon which to base time projections, 

few projects exceed the time allowed, and only then is there 

a possibility of time and money being lost. 

Obviously whenever the architect accepts additional 

tasks, it is going to create additional costs for the office 
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which will totally, or in part, be passed along to the client. 

However, in order to do this, the architect must be able to 

identify the specific items which account for these costs. 

Some firms start charging directly to a project when they 

commence efforts for obtaining the commission. Projects that 

are actually obtained are charged to business development costs, 

whereas cost incurred for projects not obtained are placed as 

overhead.^-4 Certification-of-need then creates a new problem 

in this area by making it possible to obtain a project and then 

lose it when the certificate-of-need cannot be obtained. For 

this reason some firms are finding it necessary to formulate 

new policies regarding fees on health facilities projects 

(to be discussed in a later section). 

The architect representing the basic firm related 

that his firm avoids this situation by availing itself of 

joint ventures and allowing the other firm to do the work 

necessary to obtain the certificate-of-need. 

Although problems other than these are sure to occur, 

each of those interviewed expressed the view that if the archi¬ 

tect will remain alert to the fact that organizational and 

management problems such as these can take place as a result 

of certificate-of-need, he can react accordingly and avoid 

economic loss 
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Client Relations 

During an architectural project, a solid base of co¬ 

operation and understanding must be established between the 

architect and his client; the success of the project depends 

in large part upon this relationship of trust and confidence.^ 

It was the common opinion of all those surveyed that 

the addition of certificate-of-need to the architect's services 

will affect the relationship which he has with his client. 

The two areas of this relationship which were the subject of 

the most concern were the day to day involvements and the 

changes in economic arrangements. 

The feeling was optimistic that when the architect 

undertakes to assist the client in securing a certificate-of- 

need, he will reach a new level of involvement with his client 

and this will allow him to more thoroughly understand his 

clients problems. Through this understanding, a new respect 

will develop as the client learns more of the architect's 

capabilities and the architect learns more of the client's 

operations. 

The architect, from the other point of view, is now 

confronted with keeping client involvement over an increasingly 

longer time period without performing services which are un¬ 

related to the,project. This calls for an organizational 

process which can be used to show the client what work is 

necessary, and at what times, because of approvals such as 
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certificate-of-rieed, the project is going to have down time. 

The client must understand that during these down times, when 

approvals are being granted, there, may be a minimum of contact, 

but that he must sit tight and realize the architect has not 

deserted him. This calls for an active client relations pro¬ 

gram which may involve occassional phone calls and visits 

just to stimulate the relationship during these down times. 

Those architects questioned are not only seeking to 

keep contact with the client during slow phases of a project, 

but also keep contact between projects. This is being attempted 

on a retainer type arrangement with the health facilities 

involved. Although this arrangement is new, and therefore, 

realitively rare, it is proposed as one of the ways in which 

the health care insitutions can avoid crisis planning. 

The A.I.A. handbook states that the architect is pri¬ 

marily the client's professional adviser.^ If this relation¬ 

ship is to be maintained, there must be an understanding 

between the architect and the client as to those sections of 

the certificate-of-need process the architect is to handle, 

and those sections which the client must handle. Possibly 

the simplest of such arrangements is that outlined by the 

architect of the specialist firm. It is their policy to 

inform the client from the start that they will handle all 

procedures, negotiations and approvals with the necessary govern 

ment agencies. He stated that nearly all of their clients 

have gladly accepted this relationship. 
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The area of relationships which is of most importance 

to the architect and the client is that of fees and contracts. 

All of those interviewed agreed that the traditional percent¬ 

age of construction cost agreement is unacceptable in regards 

to certificate-of-need. Several methods of fee payment were 

proposed for certificate-of-need services. That method men¬ 

tioned most often is described by Jason W. Frye, A.I.A.: 

Our firm prefers to separate these services 
into two major divisions or packages. The 
first is preliminary project analysis, which 
includes determination of needs, preliminary 
architectural programming, functional rela¬ 
tionship diagrams, code analysis, cost pro¬ 
jection, applications for approvals and first 
stage financing application. This package 
is normally proposed under a separate fee, 
quoted either as a lump sum or a fee plus 
expense. 

This gives our team of architects and con¬ 
sultants and our client an opportunity to 
define the scope and nature of a project 
before negotiating the fee.^ 

One architect compared this method to the contingency fee basis 

which is sometimes used for bond programs where the fee pro¬ 

posal is kept low or service is rendered on an hourly basis 

until it is determined if the client will be able to proceed 

with an architectural contract. Although the architect may 

see small profits and large risks from this method, he may 

have to count this as business development in order to secure 

the architectural contract. 
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The method proposed by one architect is the multiple 

of direct personnel expense agreement. This proposal is based 

on the idea that since high-priced management personnel or 

specialists are required for certificate-of-need services, 

the fee should be based upon these high salaries. This again, 

however, is separate from the architectural contract. 

Regardless of which fee payment method is used, the 

architect must realize that a great deal of his relationship 

with his client will be determined by this economic arrangement. 

In addition, he must be aware that the certificate-of-need 

service will increase his client's dependence upon him and, 

therefore, he must be prepared to assume this additional 

obligation as part of the economic arrangement. 

Public Representation 

Those architects who render certification-of-need as 

a service have two duties in their relationship with the 

public: (1) they must represent the community's health care 

needs to -the client, and (2) they must represent their clients 

proposals to the community. 

It was the opinion of one architect interviewed that 

the architect's representation of the community’s needs almost 

becomes a moral issue. He said that we as architects designing 

health facilities are involved with the public's interests 

and it is therefore our responsibility to learn about the 
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health care system and participate in health planning so that 
✓ 

we might be, not only better agents for the community, but 

better members of it. The best way for an architect to be 

aware of the community’s needs is to be involved in the 

community. Through his involvement the architect can learn 

what the health care needs of the community are and in this 

way be better qualified to make those decisions necessary to 

obtain a certificate-of-need or to recommend that his client 

discontinue his project. 

The architect should take a part in seeking consumer 

involvement so that consumers might have some control over 

what health services are provided. The architect also has a 

consumer role but his greater responsiblity is speaking out 

as a professional, making known his vested interests, so that 

his concern for comprehensive health planning will be under¬ 

stood and respected. It is the architect's obligation to join 

community organizations and become involved in public affairs 

so that his concern and his ideas may be made known on matters 

of community health needs. 

Likewise, the architect must take some role in repre¬ 

senting the clients proposals to the community. In most cases 

the architects indicated that this representation would occur 

at the certificate-of-need public hearings usually sponsored 

by the local planning agency. Concern with public representa¬ 

tion was over the role which the architect should take at these 
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public hearings. It was stated that the architect must be 

careful not to do a lawyers job. One firm strongly suggests 

that the client have legal counsel at all certificate-of-need 

public hearings because these are legal hearings from which 

legal action can come if a fraud is involved. This, obviously, 

would also be best for the architect. This does not mean 

that the architect has no role in these hearings? instead it 

means that the architect must function as the member of a team. 

The arcitect's function on this team will be to demonstrate 

to the people of the community who are going to help pay for 

these health services, as well as to the planning agency, why 

the facility is needed and what part it will play in delivering 

health care services to the community. 

If the architect is going to do that research necessary 

to submit a certificate-of-need application, he should be well 

prepared to represent the client at these hearings. 

Therefore, the architect's twofold duty to the community 

must be considered if he is going to provide his client 

with certification-of-need services. 

Political Involvements 

The question is not whether a firm should be involved 

in politicing, because most firms are and accept this as a part 

of practice; rather the question is what form this politicing 

will take and how it relates to the certificate-of-need services 

of the firm. 
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One architect commented that architects and engineers 

are notorious for their involvement in politics and politicing 

because there is so much money at stake in architectural pro¬ 

jects and the decisions usually lie in the hands of a very few 

people. He said an example of this was the Hill-Burton pro¬ 

gram. Because it was a government program, it was extremely 

susceptible to political maneuvering. 

Another architect, following this idea, related an 

experience in one state where a project was rejected at the 

local and state levels. However, through the maneuver of an 

"end-run" to the governor's office, the project was approved. 

It was this form of politicing which all of those interviewed 

felt would become an important part in securing certificates- 

of-need and dealing with the certification-of-need process. 

One reason expressed for this was that in many areas 

the chairman of the local planning and review agencies are 

hospital administrators and represent a conflict of interest. 

In many cases other members of the agencies have conflicts 

of interests. Therefore, until these conflicts of interest 

are eliminated, politics will remain an important part of 

dealing with these planning and review agencies. 

Another reason expressed for the importance of poli¬ 

ticing was that because this legislation is new, in many cases 

it is being administered by new people. Experience has shown 

that, in some cases, these new individuals, having never had 

such responsibility, will be extremely tough in their decisions. 
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Therefore, the tendancy is to avoid them by political string 

pulling. » 

Opinions contradictory to the above views were also 

given. Regarding certificate-of-need, one architect felt it 

would be the client who would pull the political strings 

rather than the architect. The architect’s contract will not 

be at stake so the politicing will be done by the hospitals, 

doctors groups, and local medical societies who have a more 
« 

direct financial interest. 

Another opinion was that "community hand-holding" is 

paying off less and is being replaced by the ability to demon 

strate to the right people a firm's ability to perform 

certificate-of-need services in conjunction with normal archi 

tectural services. 

Therefore, the architect should be cognizant that 

certification-of-need, because it is a government related 

program will involve some level of politicing. It is this 

level of politicing which the architect must espy in order to 

plan his method of securing a certificate-of-need for his 

client. 

Legal Concerns 

The liabilities which an architect might incur by 

providing certificate-of-need as a service was the most per¬ 

plexing of those subjects discussed during the interviews. 
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One architect, representing a firm which provides ceritficate 

of-need as a service, said that their lawyer was presently 

investigating the possible legal liabilities which might be 

involved. This same uncertainty was apparent with all of 

those interviewed, although each offered opinions regarding 

possible situations which might occur. 

Most common among the answers given was a reliance 

upon accepted standards of professional liability. The 

Architect’s Handbook of Professional Practice states: 

The area of law concerned with professional 
liability is recognized as one of the most 
active today. In recent years new and modi-* 
fied principles have been developing which 
have extended or overthrown some of the 
earlier precedents. In view of these cir¬ 
cumstances, the Architect must be fully 
advised. By exercising all of the cautions 
emphasized by his training and experience 
and by being well briefed on recent develop¬ 
ments and trends, he can minimize the chance 
of legal entanglement.18 

Since new laws are continually being passed 
and new decisions are being handed down by 
the courts, accepted generalizations change 
from time to time. It behooves every 
architect to become and remain familiar 
with the law affecting architectural prac¬ 
tice and building.19 

The architects who now secure certificate-of-need as 

a service all agreed that the architect is legally liable for 

performing this study just as he is legally liable for per¬ 

forming any architectural service. Therefore, if he does a 

master plan or assists the client in preparation of data to 

be used in securing a certificate-of-need, and the client 



73 

fails to receive the certificate due to inaccurate preparation 

of data by the architect, the client would probably have 

grounds on which to sue. 

Another example given was in reference to payment of 

fees. Should the architect proceed with schematic design or 

a similar phase of the design process without the assurance 

of a certificate-of-need, he may be liable or at best not be 

payed should the certificate-of-need application be turned 

down. This example, however, reflects poor communication with 

the client and situations similar to this should not occur. 

The architect of the specialist firm specifically 

pointed out that although his firm determines, before accepting 

a client, whether a certificate-of-need can possibly be secured, 

they do not under any cireurnstances guarantee that a certificate 

of-need will be obtained. This, therefore, reduces the pos¬ 

sibility of legal action. 

Law and ethics demand that the architect use reasonable 

care and expertise, be moderate in his demands, and scrupulous 

in all professional relationships. Even these precautions 

may not assure him of freedom from litigation.^0 For this 

reason the architect should seek legal advice for himself and 

his client in preparation of certificate-of-need data and 

applications in order to avoid engaging unnecessary liabilities. 
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Single Approving Agency 

The approvals necessary to receive a certificate-of- 

need represent only several of the approvals (Life Safety, 

OSHA, building permits, etc.) which must be secured in order 

to build and operate a health facility. As the number of 

required approvals increases, so does the complexity of se¬ 

curing these approvals due to conflicts in agency requirements, 

project scheduling, appointment schedules, personalities, and 

other variables. One possiblity proposed to remedy this com¬ 

plicated situation, and to aid in the certification-of-need 

process, is to have one agency responsible for all of the 

required approvals. Such an idea was presented to the archi¬ 

tects interviewed for their opinions, both positive and negative, 

with the following results. 

On the affirmative side of the issue was the idea of 

the time which would be saved by having only one agency with 

which to deal and thus not having to run around or correspond 

with a number of places. It would eliminate the situation 

of the left hand not knowing what the right hand is doing 

which often leads to conflicting requirements. Requirements, 

codes, and standards could be unified and thus developed into 

a uniform set of criteria for approvals. Changes in the 

criteria or the agency would be more easily accomplished 

because the inadequacies of only one agency would need to 

be addressed. 
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Although the positive answers were encouraging, they 

were far outweighed by the pessimistic viewpoints. This 

cynicism centered around the idea that the power of one organ¬ 

ization such as this would be unbelievable, possibly superceding 

the powers of some of our major government organizations. The 

powers of the individual who would head such an organization 

might surpass those of a congressman or senator. The agency 

itself would be in position to control health facilities 

construction completely and the name of the game would be 

politics rather than health. 

Because of the positive factors, those interviewed felt • 

the idea should not be rejected, but rather suggested an 

alternative. If one agency could be established, not to have 
» 

approving power, but to act as a clearing house for information 

on all the agencies who do give approvals, this would greatly 

improve efficiency in seeking approvals. Another idea was 

that each agency should have one individual who follows a given 

project from start to finish, thus eliminating continuous 

reorientation and variations in personal interpretations of 

criteria. 

The architects who work with certificate-of-need should 

expect to encounter the same types of bureaucracy with these 

approvals as they have in the past with other approvals. 

Therefore, although the processes may be different, similar 

problems will exist which are not beyond the architect's 

capabilities. 



CHAPTER 6 

THE ARCHITECT’S IMPACT ON THE LAW 

"Neither a wise man nor a brave man lies down on the 
tracks of history to wait for the train of the future 
to run over him." 

—Dwight D. Eisenhower, 1952 

When a single issue such as certification-of-need can 

have a number of affects on the architectural practice as has 

been discussed, it behooves the architect to seek involvement 

in the issue in whatever manner is appropriate. However, not 

only the manner of involvement, but the question of involvement 

was expressed in the interviews. 

The biggest problem separating architects from an in¬ 

fluence on the law is ignorance. Only the architects who have 

dealt with the issue would be capable of speaking intelligently 

on the subject and this would represent only a small fraction 

of practicing architects. There was also pessimism that state 

architectural societies or the American Institute of Architects 

would not offer any type of support to an issue which did not 

directly affect every architect. 

The architect is involved in rendering a service to his 

client and therefore his job is to interpret for the client 

whatever laws apply to his project, not to influence the law. 

Such efforts at influence would not fall within his expertise 

as it would require value judgements concerning a community*s 
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needs. Therefore, although comprehensive planning is within 

the scope of the profession, the architect should be careful 

not to go beyond simple support of comprehensive planning and 

get into health issues which are definitely out of his expertise 

Although the preceding thoughts were in opposition to 

the architect's involvement with the certificate-of-need laws, 

each of the architects interviewed felt that some action should 

be taken to voice the opinions of the profession because these 

opinions are valuable and express a usually unheard viewpoint 

in the health field. 

It should be of interest and benefit to the architects 

to take some part in defining the standards for criteria. 

Traditionally architects have played this role in society, 

talking about urban planning, calling for an interface with 

the social sciences, pushing for urban renewal and working 

for master plans for school systems. Therefore, the architect 

has an overview that is uncommon to other professions. Like¬ 

wise, as new health plans are developed, the architect should 

constantly question and reexamine these plans to make a positive 

contribution. 

One method for exerting influence is by writing to your 

congressman as a professional. À stronger influence would be 

to attend the state legislature and lobby for or against parts 

of the law as would be beneficial to the profession and the 

community. This lobbying might occur before a bill is enacted 
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or after enactment in the form of amendments to improve the 

law. The A.I.A. should examine pending legislation, comment 

on it, and lobby for or against it so that architects might 

have a voice in those regulations which they must perform 

under. 

One of the architects interviewed is currently on a 

National A.I.A. Committee of Health which is undertaking to 

define criteria which they hope could be used as guidelines 

for regional planning agencies. 

Possibly the strongest influence which architects could 

exert would be in the form of education. The people of the 

community will ultimately be the one's affected by whatever 

legislation is passed or by the implementation of that legisla¬ 

tion. Therefore, the community needs to be educated on those 

health laws, such as certificate-of-need, which will affect 

their insurance, taxes and-hospital rates. Those architects 

familiar with this legislation should take a part in educating 

the community of its impacts. 

In conclusion, the architect should not take a passive 

role in regards to this legislation, but should, because of 

his involvement with it, actively undertake to have an impact 

on the law in whatever manner is appropriate in his state and 

community. 
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SUMMARY 

Certificate-of-need laws are relatively new, both in 

the health professions and the architectural professions. How¬ 

ever, they are laws with which many architectural firms will 

have to contend. 

Today's architect is in a position unknown by those 

who have gone before him in the architectural profession. He 

now finds himself in the position of expanding his services to 

his clients or risk losing those clients completely. Those 

architects involved with health facilities find that one of 

these expanded services is the securing of a Certificate-of- 

Need for his client. This certificate, by its very nature, 

involves a complex set of requirements with which the architect 

must become familiar. These laws will also give rise to new 

problems both for the architect in his practice and in his 

relationship with a client who is also affected by the law. . 

The client, for numerous reasons will either favor or 

oppose certificate-of-need legislation, depending upon his role 

in the medical profession. The architect, however, cannot allow 

his viewpoints concerning the law to interfere with his service 

to the client and for this reason should be aware of his clients' 

viewpoints and adapt his relationship with his client to accom¬ 

modate these viewpoints. 

Possibly more important to the architect than the law's 

effect on the client relationship is its effect on the architec¬ 

tural practice. The architect must be aware that the law will 
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effect the services change, the market for the services will 

also change. As certificate-of-need creates a new market it 

also affords the architect a new marketing concept to sell his 

services. 

Most important to the architect will be the economic 

changes brought on by certificate-of-need. Changes in office 

organization and management which affect the use of time and 

personnel will have a great bearing on economics. Likewise, 

new financial arrangements with the client will become neces¬ 

sary, possibly altering present economic patterns. 

The architect must also be prepared to accept a new 

role in regards to client representation. This involves not 

only representing the client to the public, but also represent¬ 

ing the public's needs to the client. 

Additional implications for the architect will be 

increased political involvements and the assumption of new 

legal liabilities. Also the architect must now decide what 

impact he can, or must, have upon the law either before or 

after its enactment. 

In this thesis it has also been shown that not only 

do certificate-of-need laws have implications on the architec¬ 

tural practice, but also that those architects who have dealt 

with the law offer similar concerns about these implications, 

regardless of the type of firms which they represent. 



STATEMENT ON PLANNING 
Approved by House of Delegates 

February 12,1969 

Introduction 

The American Hospital Association reaffirms, its support of 
comprehensive health planning and its essential component, in¬ 
stitutionally based personal health services planning. It regards 
the appropriate participation of consumers and providers of 
health services in health planning as the responsible approach to 
the development of an adaptive health service system that meets 
the health needs of all the people. 

The purpose, of health planning, the Association believes, is 
to establish health goals and to decide how to achieve those goals 
effectively within the limits of available resources. Comprehen¬ 
sive health planning encompasses the totality of health. The per¬ 
sonal health services component of comprehensive health plan¬ 
ning focuses on the services, manpower, equipment, and facili¬ 
ties necessary for the delivery of such direct personal health 
services to the individual. 

The purpose of the comprehensive health planning agency and 
its personal health services planning component is to stimulate 
the establishment and continual réévaluation of community-ori¬ 
ented health goals by providers, consumers, and public agencies, 
to assist in the rational examination of alternate methods of 
achieving those goals, and to aid in the achievement of the goals 
through the most effective means possible within the limits of 
available resources. 

The American Hospital Association believes that comprehen¬ 
sive health planning is essential to meet the health needs of all 
people and that hospitals, as major participants in the health 
services delivery system, have both a responsibility and an obli¬ 
gation to provide leadership in the creation and operation of 
comprehensive health planning agencies. The area of special 
competence of the Association and its members is personal health 
services planning; therefore, this statement emphasizes the per¬ 
sona! health services planning component, without intending to 
minimize in any way the importance of the other components of 
comprehensive health planning. 

Basic Position 
The AHA affirms that: 
• The hospital is the major institutional participant in planning 

personal health services and a key participant in other facets 
of community health planning. In most communities the hos¬ 
pital is evolving as the natural focal point for a variety of 
agencies contributing to the delivery of comprehensive per¬ 
sonal health service and is the unique organization that brings 
together community leadership, physicians, and other health 
professionals in organizing services to people. As such, the 
hospital has a special responsibility to plan in a manner that 
is effective and directed at meeting community health needs. 



The hospital, as a basic participant in planning, is assisted by 
the health planning agency. The primary function of such an 
agency is to serve regularly in the capacity of adviser and 
consultant to all groups, including the hospital, that are con¬ 
cerned with the delivery of personal health services. 

The health planning agency should not be made responsible 
for administering incentives, controls, and sanctions, although 
it may make recommendations to the agencies, authorities, or 
other organizations that can exercise control. 

The choice of controls depends upon what is workable and 
appropriate in a given community. Nonstatutory or nonregu- 
latory controls are preferred because of their greater adapt¬ 
ability and flexibility, but it is recognized that the force of 
government may be needed, and should be used when neces¬ 
sary, to assure participation of consumers and providers in 
the process of planning for the delivery of personal health 
services. 

Control mechanisms should be directed more toward en¬ 
couraging and assuring participation in the community-ori¬ 
ented health planning process and toward promoting programs 
of innovation to meet health needs than toward merely re¬ 
stricting specific construction programs or other uses of 
capital. 
Planning regions of individual health service institutions and 
of health planning agencies should be developed in relation to 
health service areas rather than solely to political jurisdic¬ 
tions. Methods should be developed to accumulate supporting 
funds for the health planning agencies that will encourage the 
recognition of these health service areas. Health planning 
agencies should have enough staff to perform necessary ser¬ 
vices, and should be supported financially from a variety of 
sources within the entire health planning area. Such support 
should come from a program of balanced funding^ consistent 
with community precedent for financing, and should include 
funds from philanthropy and taxation, and from other suit¬ 
able financing sources that represent participation by all seg¬ 
ments of the planning area. 
It is essential that both consumers and health care providers 
participate in the process of planning for the delivery of 
personal health services. Community health service organiza¬ 
tions have a responsibility to obtain from all segments of the 
community expressions of need, advice on health priorities, 
and suggestions for structuring the personal health services 
delivery system. 
Health planning should be evaluated by relating the process 
and its results to the established goals, recognizing that each 
community must set goals in its own context. 



Elaboration of Basic Position 
The Hospital as the Major Institutional Participant in Health 
Planning 
Planning is a part of good management and as such it is an 
important responsibility of the hospital—a responsibility that 
cannot be abdicated or delegated. The board of trustees cannot 
delegate responsibility for policy decisions in planning or in 
other areas of responsibility and still maintain its trusteeship 
as part of its responsibility to the community for which it 
executes the trust. Planning is a means of carrying out com¬ 
munity trust—of assuring the community that its resources are 
well invested in the hospital and that they are being properly 
used to meet the health needs of the people. The hospital must 
direct its planning program toward achieving community-ori¬ 
ented goals and assuring active participation of all who are 
concerned with health planning. 

In its planning, the hospital must become aware of, and be 
concerned with, all that is going on in the community. It should 
be aware of health planning decisions of other institutions, of 
the development of health programs that will reduce incidence 
of disease or improve health care, of opportunities for health 
manpower education, and of the need for various types of care 
in the community. The hospital should act to recognize the inter¬ 
dependence of health organizations, and to encourage interaction 
between and among them. Concentration of one kind of mire, e.g., 
acute care, wrill not produce continuity of care, nor, in all prob¬ 
ability will such action meet the health needs or goals of the 
community. The health goals of the hospital must be related to 
the people and their health care needs and resources. 

The hospital’s strength is as an organizational structure that 
brings together the physician, other skilled personnel and the 
facilities and equipment for providing a broad range of coordi¬ 
nated services directed at meeting-community health needs. Its 
organizational structure, in combination with the services it can 
provide, makes it possible for the hospital to be able to help non- 
institutional programs to relate to organized institutional pro¬ 
grams, and to make effective use of health manpower, services, 
equipment, and facilities for the benefit of the people of the 
community. 

The Role of the Health Planning Agency and the Subject of 
Controls 
The health planning agency, in its basic role of provider of in¬ 
formation, consultant, stimulator, and adviser to the health care 
institutions and consumers, works closely with the institution to 
help it develop a planning process to set its goals and develop a 
program for achieving them. The planning agency may bring 
two or more institutions together to define their geographical 
areas of service and to help them to decide jointly on programs 
of service that will assure the best possible overall program of 
service to achieve community goals. . 



In addition to its assistance to individual institutions and or¬ 
ganizations, the health planning agency works in the community 
to find and define areas of need and to consider the various alter¬ 
natives available to meet the needs. Alternatives .are- presented 
to interested health care institutions, and the planning agency 
works with the institutions to help them select the most feasible 
alternatives. 

The health planning agency should be only indirectly involved 
in the use of controls. Controls should be exercised by persons or 
groups with influence in the community, those who finance care, 
and those who provide funds for construction, and also through 
licencing programs, franchising programs, and certain regula¬ 
tory, programs. Agencies responsible for controls should use the 
recommendations of the agency to help them in their decisions 
oncerning the application of controls. The planning agency is 

in a position to provide information concerning the planning 
effort and process that the health care institution has used in 
setting its goals and in working toward their accomplishment. 
The agencies responsible for controls should plan their programs 
with appropriate participation of consumers and providers. 

Controls may be exercised through (1) voluntary agreements 
among health care providers and professional associations, (2) 
contractual reimbursement for patient services, (3) provision of 
construction capital, and (4) licensing or franchising. Any such 
controls can be effective when equitably administered in a par¬ 
ticular community. The flexibility and adaptability of voluntary 
controls makes them preferable. However, these advantages must 
be weighed against the possible urgency of making binding de¬ 
cisions. Emphasis, wherever possible, should be put on positive 
application of controls rather than on negative or punitive ap¬ 
plication that may increase resistance to planning and discourage 
dialogue. 

Determination of Planning Areas, Financing, and Staffing Health 
Planning Agencies 
Personal health service goals must be established locally in the 
context of existing resources, needs, and attitudes. 

Natural health service areas rarely coincide with political 
boundaries; metropolitan areas, which may include many com¬ 
munities and which often involve two or more counties, usually 
contain a variety of population concentrations. As a conse¬ 
quence, irregular patterns of health care may arise that may or 
may not be influenced by the distribution of people in different 
political jurisdictions. Therefore, planning areas should be de¬ 
veloped in relation to service areas, with appropriate considera¬ 
tion of political jurisdictions and with the recognition that 
political divisions are entities for fund raising and for making 
productive use of the loyalties of citizens. New patterns of pay- 



ment for care and. of accumulation of capital funds need to be 
explored—patterns that will more nearly relate to areas served 
by various institutions that may extend over several political 
jurisdictions. Careful appraisal by each institution of the area 
and of the people it plans to serve is essential to effective per¬ 
sonal health service planning-. 

Areas served may vary by clinical service, e.g., the maternity 
service area will not usually be the same as the emergency de¬ 
partment service area, and it is probable that neither of these 
service areas will coincide with the areas of the medical or 
surgical service, x-ray therapy service, or rehabilitation service, 
or with services for long-term care. 

Just as the boundaries of health service areas should be de- ‘ 
termined at the community level, the organizational pattern to ' 
accomplish comprehensive health planning, including its per¬ 
sonal health services planning component should be determined 
at the community level. 

Health planning agencies must be financed and staffed ade¬ 
quately to ensure effective planning; examples of understarTing 
and underfinancing are seen in several communities today and ! 
form the basis for some of the criticism of the effectiveness of 
health planning. 
Participation of Consumers and Providers of Personal Health 
Services 
Representative consumer participation in the planning process 
helps to assure that the delivery of personal health services is 
consistent with needs identified by the community itself..Such 
participation in the planning process should be achieved at all 
levels: institutional, areawide, state, regional, and federal. 

It is equally essential to recognize the need for participation J 
by providers of health care in the planning process. Such partici- | 
pation provides necessary knowledge of health technology, quan- I 
titative health needs, available health care resources, and the , 
quality of health care. I 

In obtaining participation of both consumers and health care 
providers in the planning process, an equitable balance must be 
achieved. Participation can be achieved through advisory bodies 
and membership on the boards of the various groups involved in 
the planning process.   _   
Evaluation of Health Planning 
Evaluation of health planning must be related to the accomplish¬ 
ment of community health goals. 

The individual institution’s performance should be appraised 
in relation to its achievement of the defined community health 
goals. 

The performance of the health planning agency should be 
judged by its effectiveness in helping the community to set health 
goals, in assisting health care providers to develop sound plan¬ 
ning processes, in stimulating participation by all community 
elements in the planning process, and in developing movement 
toward higher degrees of coordination and integration of the 
health care system. 



LAWS OF S2nJ CONG.—2nd SESS. 

SOCIAL SECURITY AMENDMENTS OF 1972 

PUBLIC LAW 92-603; 86 ST AT. 1329 
[H. R. 1] 

* * * 

LIMITATION' ON' FEDERAL PARTICIPATION* FOR CAPITAL EXPENDITURES 

Sec. 221. (a) Title XI of the Social Security Act i3 amended 
by adding at the end thereof the following new section: 

"LIMITATION ON* FEDERAL PARTICIPATION FOR CAPITAL EXPENDITURES 

“Sec. 1122. (a) The pui'pose of this section is to assure that Fed- 
eraliunds appropriated under titles V, XVIII, and XIX are not used 
to support unnecessary capital expenditures made by or on behalf of 
health care facilities or health maintenance organizations which are 
reimbursed under any of such titles and that, to the extent possible! 
reimbursement under such titles shall support planning activities 
with respect to health services and facilities in thé various States. 

(b) The Secretary, after consultation with the Governor .(or other 
chief executive officer) and with appropriate local public officials, 
shall make an agreement with any State which is able and willing to 
do so under which a designated planning agency (which shall be an 
agency described in clause (ii) of subsection (d) (1) (B) that has a 

governing body or advisory board at least half of whose members 
represent consumer interests) will— 

“(1) make, and submit to the Secretary together ■with such 
supporting materials as he may find necessary, findings and 

- recommendations with respect to capitai expenditures proposed 
by or on behalf of any health care facility or health mainte¬ 
nance organization in such State within the field of its respon¬ 
sibilities, 

(2) receive from other agencies described in clause (ii) of 
'x subsection (d) (1) (B), and submit to the Secretary together 
'with such supporting material as he may find necessary, the 
findings and recommendations of such other agencies with re¬ 
spect to capital expenditures proposed by or on behalf of health 
care facilities or health maintenance organizations in such State 
within the fields of their respective responsibilities, and 

"(3) establish and maintain procedures pursuant to which a 
- • person proposing any such capital expenditure may appeal a 

recommendation by the designated agency and will be granted 
an opportunity for a fair hearing by such agency or person 
other than -the designated agency as the Governor (or other 
chief executive officer) may designate to hold such hearings, 

whenever and to the extent that the findings of such designated 
agency or any such other agency indicate that any such expenditure 
is not consistent with the standards, criteria, or plans developed 
pursuant to the Public Health Service Act (or the Menial Retarda¬ 
tion Facilities and Community Mental Health Centers Construction 
Act of 19C3) to meet the need for adequate health care facilities in 
the. area covered by the plan or plans so developed. 



“(c) The Secretary «hall pay any such State from the Federal 
Hospital Insurance Trust Fund, in advance or by way of reimburse¬ 
ment as may be provided in the agreement with it land may make 
adjustments in such payments on account of overpayments or under¬ 
payments previously made), for the reasonable cost of performing 
the functions specified in subsection (b). 

"(d) (1) Except as provided in paragraph (2), if the Secretary 
determines that— 

"(A) neither the planning agency designated in the agree¬ 
ment described in subsection (b) nor an agency described in 
clause (ii) of subparagraph (E) of this paragraph had been 
given notice of any proposed capital expenditure (in accordance 
with such procedure or in such detail as may be required by 
such agency) at least CO days prior to obligation for such ex¬ 
penditure; or 

“(B) (i) the planning agency so. designated or an agency so 
described had received such timely notice of the intention to 

* make such capital expenditure and had, within a reasonable 
1 period after receiving such notice and prior to obligation for 

such expenditure, notified the person proposing such expendi¬ 
ture that the expenditure would not be in conformity with the 
standards, criteria, or plans developed by such agency or any 

other agency described in clause (ii) for adequate health care 
facilities in such State or in the area for which such other 
agency has responsibility, and 

“(ii) the planning agency so designated had, prior to submit¬ 
ting to the Secretary the findings referred to in subsection 
(b)— * 

“(I) consulted with, and taken into consideration 4he 
findings and l'ecommendations of, the State planning agen¬ 
cies established pursuant to sections 314(a) and 604fa) of 
the Public Health Service Act (to the extent that either 
such agency is not the agency so designated) as well as 
the public or nonprofit private agency or organization re¬ 
sponsible for the comprehensive regional, metropolitan 
area, or other local area plan or plans referred to in section 
314(b) of the Public Health Sendee Act and covering the 
area in which the health care facility or health mainte¬ 
nance organization proposing such capital expenditure is 
located (where such agency is not the agency designated in 
the agreement), or, if there is no such agency/such other 
public or nonprofit private agency or organization (if any) 
as performs, as determined in accordance with criteria in- 
clüded in regulations, similar functions, and 

“(II) granted to the person proposing such capital ex¬ 
penditure an opportunity for a fair hearing with respect to 
such findings; i 

then, for such peidod as he finds necessary in any case to effectuate 
the purpose of this section, he shall, in determining the Federal 
payments to be made under titles V, XVIII, and XIX with respect 
to sendees furnished in the health care facility for which such 
capital expenditure is made, not include any amount which is at- 
tributable to depreciation, interest oix borx#owed funds, a i*eturn on 
equity capital (in the case of proprietary facilities), or other ex¬ 
penses related to such capital expenditure. With respect to any 
organization which is x-eimbursed on a per capita basis, in deter¬ 
mining the Federal payments to be made under titles V, XVIII, and 
XIX, the Secretary shall exclude an amount which in his judgment 
is a x*easonab!e equivalent to the amount which would otherwise be 
excluded under this subsection if payment were to be made on other 



than a per capita basis. 
"(2) If the Secretary, after submitting the matters involved to 

the advisory council established or designated under subsection 
(i), determines ihat an exclusion of expenses related to any capital 
expenditure of any health care facility or health maintenance or¬ 
ganization would discourage the operation or expansion of such 
facility or organization, or of any facility of such organization, 
which has demonstrated to his satisfaction proof of capability to 
provide comprehensive health care services (including institutional 
services) efficiently, effectively, and economically, or would other¬ 
wise be inconsistent with the effective organization and delivery 
of health services or the effective administration of title V, XVIII, 
or XIX, he shall not include such expenses pursuant to paragraph 
(1). 

“(e) Where a person obtains under lease or comparable arrange¬ 
ment any facility or part thereof, or equipment for a facility, which 
would have been subject to an exclusion under subsection (d) if the 
person had acquired it by purchase, the Secretary shall (1) in com¬ 
puting such person's rental expense in determining the Federal 
payments to be made under titles V, XVIII, and XIX with respect to 
services furnished in such facility, deduct the amount which in his 
judgment is a reasonable equivalent of the amount that would have 
been excluded if the person had acquired such facility or such 
equipment by purchase, and (2) in computing such person’s return 
on equity capital deduct any amount deposited under the terms of 
the lease or comparable arrangement. 
. “(f) Any person dissatisfied with a determination by the Secre¬ 
tary under this section may within six months following notifica¬ 
tion of such determination request the Secretary to reconsider such 
determination. A determination by the Secretary under this 'sec¬ 
tion shall not be subject to administrative or judicial review. 

"(g) For the purposes of this section, a 'capital expenditure’ is 
an expenditure which, under generally accepted accounting princi¬ 
ples, is not properly chargeable as an expense of operation and 
maintenance and which (1) exceeds $100,000, (2) changes the bed 
capacity of the facility with respect to which such expenditure is 
made, or (3) substantially changes the services of the facility with 
respect to which such expenditure is made. For purposes of clause 
(1) of the preceding sentence, the cost of the studies, surveys, de¬ 
signs, plans, working drawings, specifications, and other activities 
essential to the-acquisition, improvement, expansion, or replace¬ 
ment of the plant and equipment with respect to which such expen¬ 
diture is made shall be included in determining whether such ex¬ 
penditure exceeds $100,000. 
• "(h). The provisions of this section shall not apply to Christian 
Science sanatoriums operated, or listed and certified, by the First 
Church of Christ, Scientist, Boston, Massachusetts. 

"(i) (1) The Secretary shall establish a national advisory coun¬ 
cil, or designate an appropriate existing national advisory council, 
to advise and assist him in the preparation of general regulations 
to carry out the purposes of this section and on policy matters aris¬ 
ing in the administration of this section, including the coordination 
of activities under this section with those under other parts of this 
Act or under other Federal or federally assisted health programs. 

"(2) The Secretary shall make appropriate provision for consulta¬ 
tion between and coordination of the work of the advisory council 
established or designated under paragraph (1) and the Federal Hos¬ 
pital Council, the National• Advisory Health Council, the Health 
Insurance Benefits Advisory Council, and other appropriate national 
advisory councils with respect to matters bearing on the purposes 



and administration of this section and the coordination of activities 
, under this section with related Federal health programs. 

"(3) If an advisory council is established fay the Secretary under 
paragraph* (1), it shall be composed of members who are not other¬ 
wise in the regular full-time employ of the United States, and who 
shall be appointed by the Secretary without regard to the civil serv¬ 
ice laws from among leaders in the fields of the fundamental sci¬ 
ences, the medical sciences, and the organization, delivery, and fi¬ 
nancing of health care, and persons who are.State or local officials 
or are active in community affairs or public or civic affairs or who 
are representative of minority groups. Members of such advisory 
council, while attending meetings of the council or otherwise serv¬ 
ing on business of the council, shall be entitled to receive compen¬ 
sation at rates fixed by the Secretary, but not exceeding the maxi¬ 
mum rate specified at the time of such service for grade GS-18 in 
section 5332 of title 5, United States Code, including traveliime, and 
while away from their homes or regular places of business they may 
also be allowed travel exoenses, including per diem in lieu of sub¬ 
sistence, as authorized by section 5703(b) of such title 5 for persons 
in the Government service employed intermittently/- 

(b) The amendment made by subsection (a) shall apply only with 
respect to a capital expenditure the obligation for which is incurred 
by or on behalf of a health care facility or health maintenance or¬ 
ganization subsequent to whichever of the following is earlier: (A) 
December 31* 1972, or (B) with respect to anjr State or any part 
thereof specified by such State, the last day of the calendar quar¬ 
ter in which the State requests that the amendment made by sub¬ 
section (a) of this section apply in such State or such part thereof. 

(c) (1) Section 505(a) (G) of such Act (as amended by section 
232(b) of this Act) C1 is further amended by inserting ", consistent 
with section 1122/' after “standards” where it first appears. - 

(2) Section 506 of such Act (as amended by sections 224(d), 229 
(d), 233(d), and 237(b) of this Act) 52 is further amended by adding 

. at the end thereof the following new subsection: 
"(g) For limitation on Federal participation for capital expendi¬ 

tures which are out of conformity with a comprehensive plan of a 
State or areawide planning agency, see section 1122.” 

(3) Clause (2) of the second sentence of section 509(a) of such 
Act63 is amended by inserting ", consistent with section 1122,” after 
"standards”. 

(4) Section 1861(v) of such Act*4 is amended by adding at the 
end thereof the following new paragraph: 

"(5) For limitation on Federal participation for capital expendi¬ 
tures which are out of conformity with a comprehensive plan of a 
State or areawide planning agency, see section 1122.” 

(5) Section 1902(a) (13) (D) of such Act (as amended by section 
232(a) of this Act)53 is farther amended by inserting *'f consistent 
with section 1122,” after “standards’* where it first appears. 

(6) Section 1903(b) of such Act55 is amended by adding at the 
end thereof the following new paragraph: 

"(3) For limitation on Federal participation for capital expendi¬ 
tures which are out of conformity with a comprehensive plan of a 
State or areawide planning agency, see section 1122.” 

(d) In the case of a health care facility providing health care 
services as of December 18, 1970, which on such date is committed 
to a formal plan of expansion or replacement, the amendments made 

64. 
65. 
65. 

42 U.S.C.A. 5 lW5x(v> <*>. _ 
42 U.S.C.A. 9 129*1(20 (13) (D). 

il U.S.C.A. $ 139Cb(b) (3). 

61. 42 U.S.C.A. ? TCSra) <C). 
62. 42 U.S.C.A. 5 700(if). 
63. 42 U.S.C.A. 9 7’mtO (2). 



t by the preceding provisions of this section shall not apply with re¬ 
spect to such expenditures as may he made or obligations incurred 
for capital items included in such p!an where preliminary expendi¬ 
tures toward the plan of expansion or replacement (including pay¬ 
ments for studies, surveys, designs, plans, working drawings, spec¬ 
ifications and site acquisition, essential to the acquisition, im¬ 
provement, expansion, or replacement of the health care facility or 
equipment concerned) of $100,000 or more, had been made during 
the three-year period ended December 17, 1070. 
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Limitation on Federal Participation for 
Capital Expenditures 

Or* August 3, 1973, there was published 
in the FEDERAL REGISTER '33 FR 20994- 
209.93> a notice of proposed rale making 
regarding the implementation of section 
1122 of the Social Security Act (42 U.S.C. 
132Qa-l) as added by section 221(a) of 
the Social Security Amendments of 1972 
(8G Stat. 1386-89) entitled “Limitation 
on Federal Participation for Capital Ex¬ 
penditures”. Interested persons were 
riven until September 4. 1973, to submit 
written comments or suggestions there¬ 
on. On September 25, 1973, there was 
published in the FEDERAL REGISTER (38 
FR 26730) a notice and text of proposed 
ralemaking whictrproposed to add a new 
section to the proposed regulations of 
August 3,1973. This new section proposed 
to implement section 1122(c) of the Act, 
relating to payments to the States by the 
Secretary from the Federal Hospital In¬ 
surance Trust Fund for the performance 
of functions under section 1122(b). In¬ 
terested persons were given until Octo¬ 
ber 10,1973, to submit written comments 
or suggestions thereon. Comments and 
suggestions received with regard to these 
two notices of proposed rule making, 
responses thereto, and changes in the 
proposed regulation are summarized 
below. ^   

1. What was designated as 42 CFR 
Part 81 has been redesignated as 42 CFR 
Part 100, Subpart A. Accordingly, refer¬ 
ence below to S 100.101* for example* 
correspond to § 81.101 of the notice of 
proposed rulemaking. 

2. It was suggested that the definition 
of “person” be broadened to include 
States and subdivisions thereof, includ¬ 
ing municipal corporations. Section 
100.102(d) has beén revised accordingly. 

3. The definition of “health mainte- 
nancé organization” was the subject of 
several comments. The proposal that the 
definition found in section 1876(b) of 
the Social Security Act be substituted for 
the proposed definition has been re¬ 
jected. The definition has been revised, 
however, so that the organization need 
not be reimbursed for the provision of 
services to enrollees “solely” on a pre¬ 
determined periodic rate basis <§ 100.102 
(f) (2) and § 51.4<i) (5) Cii) ). 

4. Several commenters have objected 
to a bias against health maintenance 
organization, since such organizations 
are regulated while other delivery sys¬ 
tems are not so regulated. It is felt, how¬ 
ever, that the regulations reflect the 
intent of the statute. 

5. Many comments were received with 
respect to the definition of “health care 
facility”. The proposal that independent 
laboratories be included within the 

definition has been rejected as unwar¬ 
ranted. A proposed further distinction 
in the regulation between organized am¬ 
bulatory health care facilities and cor¬ 
porate practices of medicine has been 
rejected as impractical. 

6. A provision has been added to 
§ 100.103 which indicates that proposed 
capital expenditures, the obligation for 
which is incurred before the effective 
date of the agreement 'which may, at 
the option of the State, be earlier than 
the date on which such agreement is 
entered into (but x*ot prior to Jan. 1* 
1973) where the State renew procedure 
in existence on such earlier date satis¬ 
fies the requirements ox sec. 1122 and 
these regulations) entered into pursuant 
to 1100.1C4, are not subject to review 
under this subpart. 

7. The definition of a “force account 
expenditure” has been revised in accord¬ 
ance with a suggestion received 
(§ 100.103(a)(1)). 

8. The definition of “capital expend!-, 
ture” was the subject of many com¬ 
ments. It was suggested that only ex¬ 
penditures which exceed $100,000 and 
which change the services provided or 
the number of beds in a facility be sub¬ 
ject to this subpart. This suggestion is 
rejected as inconsistent with the lan¬ 
guage of the statute. A “change” in the 
bed capacity of a facility has been fur¬ 
ther defined so as to include increases 
or decreases in bed capacity (§ 100.103 
(a) (2) (iii)). 

9. Sec. 100.103(a) (2) (v) has been re¬ 
vised to permit the designated planning 
agency (DPA) to exempt from review 
changes in proposed capital expenditures 
which result in increased or decreased 
costs but are not related to changes in 
bed capacity^or substantial changes in 
service. 

10. Donations of facilities or equip¬ 
ment will be subject to review only if 
reimbursements for services provided 
under titles V, XVIII and XIX are or 
will be applied to depreciation or other 
capital expenses related to such facili¬ 
ties or equipment <§ 100.103(b)(2)). 

11. The proposal that simple acquisi¬ 
tions of facilities be exempted from re¬ 
view has been rejected* because such 
acquisitions are, by definition, “capital 
expenditures” which are subject to the 
terms of the statute. 

12. A provision has been added which 
indicates that a decision by the DPA 
that a proposed expenditure is not sub¬ 
ject to review under this subpart, is final 
and binding upon the Secretary. A de¬ 
cision by the designated planning agency 
that a proposed expenditure is subject 
to review under this subpart may, how¬ 
ever, be appealed by the person propos¬ 
ing the expenditure to the Secretary.* 
Pending such appeal, further renew of 
the proposal will be suspended (§ 100.103 
<d>).. 

13. The designated planning agency is 
now required to disseminate its proce¬ 
dures for review to all health care facili¬ 
ties and health maintenance organiza¬ 
tions within the State. (5 100.106(a) (1) ). 

14. Section 100.106(a) (4) has been 
clarified to Indicate that the review of 
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a proposed capital expenditure must be 
completed within 90 days of receipt by 
the DPA of the proposal, or prior to the 
date on which the proposed obligation 
will be incurred (which must, pursuant 
to § 190.10o<a)U), be at least 60 days 
after receipt of notification of the* pro¬ 
posal by the DPA), whichever is earlier, 
unless the person proposing the expendi¬ 
ture agrees to à longer period. 
15, I ica.l0o(a> (4) (ii) has been clari¬ 

fied to indicate that the decision by a* 
DPA not to review a proposed expendi¬ 
ture will be equivalent to a determina¬ 
tion that such expenditure is in con- * 
forrniry with the standards, criteria, and 
plans described in § 100.104(a) (2). In 
such event, the DPA must notify the 
Secretary of the reasons for its election # 
not to review such proposed expenditure. * 

15. The procedures governing the 
hearings to be provided pursuant to 
§ 100.106(c) have been further refined. 
The hearing must be commenced within 
30 days after the request for such hear¬ 
ing has been received* or later at the 
option of the person requesting the hear¬ 
ing. The decision of the hearing officer 
must be rendered within 45 days of the 
conclusion of the hearing, or else the 
proposed expenditure will be considered ‘ 
to be In conformity with the standards, 
criteria, and plans described in § 100.104 
(a) (2) , The hearing officers findings will 
supersede (nojt “constitute”) those of 
the DPA. Section 100.106(c)(2)(iff) has 
been revised to require that the record 
to be kept of the hearing need only 
satisfy applicable State law. 

The request by some ccmmenters that 
sec. 314(b) agencies be afforded an op¬ 
portunity for a hearing where the DPA 
reaches a finding with which the (b) 
agency disagrees has been rejected* on 
the ground that the statute protides for 
a hearing only “to the person proposing 
(the) capital expenditure”, 

17. The criteria for review* contained 
in § 100.107 and in S51.4Ü)* were the 
subject of several comments. The crite¬ 
rion described in § 100.107(d) and § 51.4 
<i) (iv) now refers to “improved quality 
of care” as well as “cost containment”. 
The same criterion has also been ex¬ 
panded to include a reference to foster¬ 
ing cost containment and improved 
quality of care through increased com¬ 
petition between different health serv¬ 
ices delivery systems. Although this cri¬ 
terion may at times conflict with the 
criterion described in § 100.107(a) and 
§ 51.4(1) (iv), it is felt that this factor 
should be included in the consideration 
of proposed expenditures. 

The suggestion that the criteria pro¬ 
vide for special consideration to be given 
to proposed capital expenditures for, or 
relating to, health-related teaching and 
research has been rejected, on the ground 
that consideration of the need for such 
facilities is implied in the proposed cri¬ 
teria, and that to give them additional 
priority status would be inconsistent 
with the purpose of section 1122* 

18. Section 100.109(a) was corrected so 
that the word “less” in the first sentence 
now reads “more”. The option contained 
in the proviso of this paragraph, to ex- 
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tend the period during which an obliga¬ 
tion may be incurred, now lies with the 
DP A, not the Secretary. * 

19. A number of minor editorial • 
changes were made, and a number of 
typographical errors were corrected* 

Elective date: These regulations are 
effective on November 9, 1973. 

Dated; October 25,1973. 
CHARLES C. EDWARDS, 

Assistant Secretary for Health. 
Approved: November 5,1973. 

FRANK C. CJUUXCCT, 
Acting Secretary of Health, 

Education, and Welfare* 

1. Paragraph (i) of 42 CFR 51.4 is 
amended to read as follows: 
§ 51.4 Slate program requirements* 

* • ~ * * • • • 

(i) Program for capital expenditures. 
(1) The State program must incorporate 
by reference a written program providing. 
for assisting, through consultation, pro**. 
vision of information, and advice,- each, 
health care facility and health mainte¬ 
nance organization in che State to devel¬ 
op a program for capital expenditures for 
replacement, modernization, and expan¬ 
sion in accordance with criteria which 
will meet the needs of the State for 
health care facilities, equipment and 
services without duplication and other¬ 
wise in the most efâcient and economical 
manner. Such criteria will be established 
by the Secretary after consultation with 
the State, and will be based on the fol- 

. lowing considerations: 
<i) Whether a proposed project is 

needed or projected as necessary to meet 
the needs in the community in terms of 
health services required: Provided, That 
projects for highly specialized services 
which will draw from patient population 
outside the community will receive ap¬ 
propriate consideration; 

(ii) Whether a proposed project can- 
be adequately staffed and operated when 
completed; 

(iff) Whether a proposed capital ex¬ 
penditure is economically feasible and 
can be accommodated in the patient 
charge structure of the health care facil¬ 
ity or health maintenance organization 

. without unreasonable increases: 
(iv) Whether a project will foster cost 

containment or .improved quality of care 
through improved e^Sciency and pro¬ 
ductivity, including promotion of cost- 
effective factors such as ambulatory 
care, preventive health care services, 
home health care, and design and con¬ 
struction economies, or through in¬ 
creased competition between different 
health services delivery systems. 

<2) The State agency furnishing such 
assistance shall periodically review such 
capital expenditure program of each 
health care facility or health mainte¬ 
nance organization in the State and rec¬ 
ommend appropriate modification 
thereof. 
(3) The assistance and review' re¬ 

quired under this paragraph may be pro¬ 
vided either by the State comprehensive 
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health planning agency itself, or, under 
such State agency's control and supervi¬ 
sion, by a local public or private nonprofit 
agency, or by another State agency qual¬ 
ified and authorized to provide such as¬ 
sistance and designated in the State pro¬ 
gram’as the agency with the primary 
responsibility therefor. 

(4) For purposes of this section, the 
term “health care facility” includes hos¬ 
pitals, psychiatric hospitals, tuberculosis 
hospitals, skilled nursing facilities, home 
health agencies : and providers of outpa¬ 
tient physical therapy services (including 
speech pathology services) as defined in 
section 1861(e), (f>, <g>, (j), (o) and 
<p), respectively, of the Social Security 
Act (except that such term shall not ap¬ 
ply with respect to outpatient physical 
therapy services performed by a physical 
therapist in his office or in a patient’s 
home); kidney disease treatment cen¬ 
ters, including freestanding hemodialysis 
units; intermediate care facilities as de¬ 
fined in section 1505(c) of the Social Se¬ 
curity; Act; and organized ambulatory 
heaitlr;care facilities such as health cen¬ 
ters^ family planning: clinics, and fa¬ 
cilities: providing surgical treatment to 
patients: not requiring hospitalization 
(surgicenters), which are not part of a 
hospital but which are organized and 
operated to provide medical care to out¬ 
patients. 

(5) For purposes of this section, the 
term “health maintenance organization” 
means a public or private organization, 
organized under the laws of any State 
which 

(i) Provides or otherwise makes avail¬ 
able to enrolled participants health care 
services, including at least the following 

. basic health care services; usual physi- ' 
clan’s services, hospitalization, labora¬ 
tory, x-ray, emergency and preventive 
services, and out-of-area coverage; 

(ii) Is compensated (except for copay¬ 
ments) for the provision of the -basic 
health care services listed in subsection 
(i) of this, subparagraph to enrolled par¬ 
ticipants* on a predetermined periodic 
rate basis; and 

(iff) Provides physicians’ services pri¬ 
marily (A) directly through physicians 
who are either employees or partners of 
such organization, or (3) through ar¬ 
rangements with individual physicians or 
one or more groups of physicians (orga¬ 
nized on a group practice or individual 
practice basis). ~ ‘ 
(Sec. 314(a), Public Health Service Act; 42 

TJ.S.C. 246(a) ). 

2. Title 42 of the CFR is amended by 
the establishment of a new Part 100, and 
the addition thereto of a new Subpart A, 
to read as follows: 
Subpart A—Limltatiort cn Federal Participation 

for Capital Expenditures 
Sec. 
100.101 Applicability 
100.1C2 Definition. 
100.103 Expenditures covered. 
100.104 Agreement; general. 
100.105 Agreement; designated agency. 
100.106 Agreement; procedures for agency 

review. 
100.107 Agreement; criteria for agency re¬ 

view. 

; 31381 

Sec. 
100.108 Determination by the Secretary. 
100.109 Continuing effect of determina¬ 

tions. 
AUTHORITT: Sec. 1122, Social Security Act; 

42 C.S.C. 1320a-li 

Subpart A—Limitation on Federal Partici¬ 
pation for Capital Expenditures 

§ 100.101 Applicability. 
The provisions of this subpart are ap¬ 

plicable to agreements entered Into by 
the Secretary with the various States 
pursuant to section 1122 of the Social Se¬ 
curity Act (42 U.S.C. Chap. 7), and to 
determinations made by the Secretary 
thereunder, for the purpose of assuring 
that Federal funds appropriated under 
titles V, XVTII, and XIX of the Serial 
Security Act are not used to support un¬ 
necessary capital expenditures made by 
or on behalf of health care facilities or 
health maintenance organizations which 
are reimbursed under any of such titles 

• and that, to the extent possible, reim¬ 
bursement under such titles shall support 
planning activities with respect to healths 
services and facilities in the- various 
States. 
§ 100.102 Definitions* 

(a) “Act” means the Social Security 
Act, as amended (42 U.S.C. Chap. 7). 

(b) “State” means any of the several 
States, the District of Columbia, Puertor 
Rico, the Virgin Islands, Guam, American 
Samoa, and che Trust Territory of the . 
Pacific Islands. 

(c) “Secretary” means the Secretary 
of Health,. Education,, and Welfare and 
any other officer or employee of the De¬ 
partment of Health, Education, and Wel¬ 
fare to whom the authority involved may 
be delegated. 

<d) “Person” means an individual, a 
trust or estate, a partnership,* a cor¬ 
poration (including associations, joint- 
stock companies, and insurance com¬ 
panies, a State, or a political subdivision 
or instrumentality (including a munici¬ 
pal corporation) of a State. 

• (e) “Health care facility” includes 
hospitals, psychiatric hospitals, tubercu¬ 
losis hospitals, skilled nursing facilities, 
home health agencies, and providers of 
outpatient physical therapy services (in¬ 
cluding speech pathology services) as de¬ 
fined in section 1861(e), (f>, (g), (j>, 
(o), and (p), respectively, of the Act (ex¬ 
cept that such term shall not apply with 
respect to outpatient physical therapy 
services performed by a physical ther¬ 
apist in his office or in a patient’s home) ; 
kidney disease treatment centers, includ¬ 
ing freestanding hemodialysis units; 
intermediate care facilities as defined in 
section 1905(c) of the Act; and organized 
ambulatory health care facilities such as 
health centers, family planning clinics, 
and facilities providing surgical treat¬ 
ment to patients not requiring hospital¬ 
ization (surgicenters), which are not 
part of a hospital but which are orga¬ 
nized and operated to provide medical 
care to outpatients. 

(f) “Health maintenance organiza¬ 
tion” means a public or private organi- 
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zntion, organized under the laws of any 
State, which 

<1> Provides or otherwise makes avail¬ 
able to enrolled participants health care 
services, inducing at least the following 
basic health care services: Usual physi¬ 
cian services, hospitalization, laboratory* 
x-ray, emergency and preventive serv¬ 
ices, and out-of-area coverage; 

(2) Is compensated (except for co¬ 
payments) fcr the provision of the basic 
health care services listed in subpara¬ 
graph (1) of this paragraph to enrolled 
participants on a predetermined pe¬ 
riodic rate basis; and 

(3) Provides physicians* sendees pri¬ 
marily (i) directly through physicians 
who are either employees or partners of 
such organization, or (ii) through ar¬ 
rangements with individual physicians 
or one or more groups of physicians (or¬ 
ganized on a group practice or individual 
practice basis) • 
§ 100.103 Expenditure» covered. 

Any capital expenditure proposed by 
or on behalf of any health care facility 
or health maintenance organization, the 
obligation for which is incurred by or on 
behalf of a health care facility or health 
maintenance organization after Decem¬ 
ber 31, 1972, or after the effective date 
of the agreement entered into pursuant 
to § 100.104 by the Secretary and the 
State in which the health care facility 
or health maintenance organization is 
located (which effective date may, at the 
option of the State, be earlier than the 
date on which such agreement is entered 
into where the Secretary finds that the 
procedure utilized by the State for re¬ 
view of proposed capital expenditures 
as of such earlier date satisfies the re¬ 
quirements of section 1122 and this sub¬ 
part), whichever is later, is subject to 

rthis subpart: Provided, that. In the case 
of a health care facility providing health 
care services as of December 18, 1970, 
which on such date is committed to 
a formal plan of expansion or re¬ 
placement, this subpart shall net apply 
with Tespect to .such expenditures as 
may be made or such obligations as 
may be ^incurred for capital items 
included dn such plan where pre¬ 
liminary expenditures toward the plan 
of expansion or replacement (including 
payments for studies, surveys, designs, 
plans, working drawings, specifications, 
and site acquisition, essential to the ac¬ 
quisition, improvement, expansion, or 
replacement of the health care facility 
or equipment concerned) of $100.000 or 
more, had been made during the three- 
year period ended December 17, 1970. 
(a) (1) For purposes of this subpart, a 

“capital expenditure” is an expenditure, 
including a force account expenditure 

an expenditure for a construction 
project undertaken by the facility as its 
own contractor), which, under generally 
accepted accounting principles, is not 
properly chargeable as an expense 
of operation and maintenance and 
which (i) exceeds $100.000, or (fi) 
changes the bed capacity of the, fa¬ 
cility with respect to which such ex¬ 
penditure is made, or (iii? substantially 
changes the services pf the facility with 
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respect to which such expenditure is 
made. 

(2) Ci) Fcr purposes of paragraph (a) 
<1) <i> of this section, the cost of studies, 
surveys, designs, plans, working draw¬ 
ings, specifications, and other activities 
essential to the acquisition, improve¬ 
ment, expansion, or replacement of the 
plant and equipment with respect to 
which such expenditure is made shall, 
be included in determining whether such 
expenditure exceeds $100,000. 

(ii) For purposes of paragraph <a) (1) 
(i) of this section, where the estimated 
cost of a proposed project, including cost 
escalation factors appropriate to the area 
in which the project is located, is, within 
60 days of the date on which the obliga¬ 
tion for such expenditure is incurred, 
certified by a licensed architect or engi¬ 
neer’to be $100,000 or less, such ex¬ 
penditure shall be deemed not to exceed 
$100,000 regardless of the actual cost of 
such project: Provided, that, In any such 
case where the actual cost of the project 
exceeds $100,000, the health care facility 
or health maintenance organization cn 
whose behalf such expenditure is made 
shall provide written notification of such 
cost to the designated planning agency 
not mere than 30 days after the date on 
which such expenditure is incurred. Such 
notification shall include a copy of the 
certified, estimate. 

(iii) For purposes of paragraph (a) 
(1) (ii) of this section, a capital expendi¬ 
ture which “changes the bed capacity* 
of a facility means a capital expenditure 
which results in any increase or decrease 
in licensed capacity under applicable 
State or local law, or, if there is no such 
law, the number of beds in a given fa¬ 
cility as of January 1* 1973, as deter¬ 
mined by the designated planning 
agency. 

(iv) For purposes of paragraph (a) 
(1) (iii) cf this section, a capital expend¬ 
iture which “substantially changes the 
services” of a facility means a capital 
expenditure which results in the addi¬ 
tion of a clinically related (i.e., diagnos¬ 
tic, curative, or rehabilitative) service 
not previously provided in the facility or 
the termination of such a service which 
had previously been provided in the 
facility. 

(v) Any change in a proposed capital 
expenditure which itself meets the cri¬ 
teria set forth in this paragraph, shall, 
for purposes of this subpart, be deemed a 
capital expenditure; Provided, That an 
increase or decrease in the cost of a pro¬ 
posed capital expenditure which increase 
or decrease is not related to a change in 
bed capacity or a substantial change in 
services may. at the option of the desig¬ 
nated planning agency, be exempt from 
renew under this subpart. 

(b) Where a person obtains, under 
lease or comparable arrangement, or 
through donation, any facility or part 
thereof, or equipment- for a facility, the 
expenditure for which would have been 
considered a capital expenditure and sub¬ 
ject to exclusion from reimbursement 
under titles V, XVIH, and SIX of the 
Act pursuant to this subpart if the person 
had acquired it by purchase, such ac¬ 
quisition- shall be deemed a capital ex¬ 

penditure by or on behalf of such facility 
and the Secretary shall, subject to section 
1122 of the Act: 

(D In the case cf a lease or compa¬ 
rable arrangement, U) in computing 
such person's rental expense, in de¬ 
termining the Federal payments to 
be made under such titles V, XYTH, 
and XIX with respect to sendees 
furnished in such facility, deduct the 
amount which in his judgment is a rea¬ 
sonable equivalent of the amount that 
would have been excluded if the person 
had acquired such facility or equipment 
by purchase; and 

(ii) In computing, such person’s return 
on equity capital, deduct any amount de¬ 
posited under the terms cf the lease or 
comparable arrangement; and 

(2) In the case of a donation which is 
carried by such person as a capital asset, . 
exclude from reimbursement for services 
provided under titles V, XVIII, and XIX 
any amount claimed for depreciation on 
such facility or equipment, and other 
costs related to its acquisition. 

(c) Obligation: An obligation for a 
capital expenditure shall be deemed to 
have been incurred by or on behalf of a 
health care facility, or health mainte- * 
nance organization 

(1) When -an-enforceable contract is . 
entered into by such facility or organ!- • 
zation or by a person proposing such 
capital expenditure on behalf of such 
facility or organization for the construe* 
tion, acquisition, lease or financing of a. „ 
capital asset; or 

(2) Upon the formal internal commit- - 
ment of funds by such facility or orga¬ 
nization for a force account expenditure 
which constitutes a capital expenditure; 
or 

(3) In the case of donated property, 
as described in paragraph <b) of this 
section the date on which the gift is com¬ 
pleted in accordance, with applicable * 

.State haw. 
(d) A determination by a designated 

planning egency designated in the 
.Agreement described in §100.104 that a/ 
proposed expenditure is net a capital ex- \ 
penditure within the meaning of section 

* 1122 of the Act andrthis subpart, or that 
it falls within the exemption described „ 
in § 100.103, or that it is otherwise not 
subject to review under section 1122 of ~ 
the Act, shall be binding upon the Sec¬ 
retary. A determination by such an \ • 
agency that a proposed expenditure is a 
capital expenditure subject to review - 
under section 1122 and this subpart may 
be appealed* by the person proposing . 
such expenditure, to the Secretary. Such 2 

appeal may be made at any time, in such- 
form and manner as the Secretary may . 
prescribe. During the pendency of such . 
appeal, the running of all time periods 
specified in § 100.108 shall be suspended, 
except that nothing in this paragraph 
shall affect the requirement that written 
notice of the intention to make a capital 
expenditure subject to this subpart must 
be received by the designated planning 
agency not less than 60 days prior to the 
date on which the expenditure is in-. 
currecL 
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§100-104 Agreement; general. 
The Secretary, after consultation with 

the Governor (or other chief executive 
officer) and with apropriace public offi¬ 
cials, shall make an Agreement with any 
State which is able and willing to enter 
Into such an agreement under which a 
designated planning agency (which shall 
be an agency described in § 100.1031 will 
submit to the Secretary, together with 
•such supporting materials' as the Secre¬ 
tary may require, the following: 

(a> With respect to each capital ex¬ 
penditure proposed by or on behalf of a 
health care, facility or health mainte¬ 
nance organization in such State, the 
findings of such designated planning 
agency as to whether 

U) The designated planning agency or 
any other agency described in § 100.103 
had been given notice of such proposed 
capital expenditure (in accordance with 
such procedure or in such detail as may 
be required pursuant to § 100.106) at 
least 60 days prior to obligation for such 
expenditure; and 

(2) Such expenditure is or is not con¬ 
sistent with the standards, criteria, or 
plans developed pursuant to the Public 
Health Service Act (or the Mental Re¬ 
tardation Facilities and Community 
Mental Health Centers Construction Act 
of 1963) to meet the need for adequate 
health care facilities in the area covered 
by the plan or plans so developed. 

(i) In reaching such findings, the des¬ 
ignated planning agency shall consult 
with, and take into consideration the 
findings and recommendations of, the 
other agencies described in § 100.103. 

(ii) Where the designated planning 
agency finds that such expenditure is not 
consistent with such standards, criteria, 
or plans, it shall submit to the Secretary 
the findings and recommendations of all 
such other agencies with which It has 
consulted. 

(b> With respect to each proposed 
capital expenditure which is found by the 
designated planning agency to be not 
consistent with the standards, criteria, 
or plans described in paragraph (a) of 
this section, its recommendation as to 
whether the Secretary- should either 

(1) Exclude, in determining the Fed¬ 
eral payments to be made Under titles V, 
XVIII, and XIX of the Act with respect 
.to services furnished in the health care 
facility or health maintenance organiza¬ 
tion for which such capital expenditure 
Is made, expenses related to such capital 
expenditure (in accordance with section 
1122(d) (1) of the Act) ; or 
* (2) Xct exclude such expenses, on the 
ground that such facility or organization 
has demonstrated proof of capability to 
provide comprehensive health care serv¬ 
ices efficiently, effectively, and economi¬ 
cally, and that such an exclusion would 
discourage the operation or expansion of 
such facility or organization, or of any 
facility of such organization. 

(c) With respect to each proposed 
capital expenditure which is found by 
any ether agency described in § 109.105 
to be not consistent with tire stand¬ 
ards, criteria, or plans described in 
paragraph tai of this section within the 
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field of responsibilities of such other 
agency, the findings and recommenda¬ 
tions of such other agency, 

<d) With respect to each proposed 
capital expenditure as to which the des¬ 
ignated planning agency reaches a find¬ 
ing contrary to that reached by the local 
area planning agency described la 
§ 190.195(a) (3), a statement of the rea¬ 
sons for such a contrary finding. 
§100.105 Agreement; designated 

agency, 
(a) The designated planning agency 

designated in the Agreement shall be one 
of the following:- 

(1) The State agency designated or 
established pursuant to section 314(a) 
of the Public Health Service Act as the 
sole agency for administering or super¬ 
vising the administration of the State’s 
health planning functions under the plan 
developed pursuant to such section 314 
(a). 

(2) The State agency designated pur¬ 
suant to section 604(a) of the Public 
Health Service Act as the sole agency for 
the administration of the State plan de* 
veloped pursuant to Title VI of the Pub¬ 
lic Health Service Act, 

(3) The public or nonprofit private 
agency or organization responsible for 
the comprehensive regional, metropoli¬ 
tan area, or other local area plan or plans 
referred to in section 314(b) of the Pub¬ 
lic Health Service Act covering the area 
in which the health care facility or 
health maintenance organization pro¬ 
posing such capital expenditure is or is 
proposed to be located or, if there is no 
such agency covering such area, such 
other public or nonprofit private-agency 
or organization which is found by the 
State agency referred to in paragraph 
(a) (1) of this section and by the Secre¬ 
tary to be performing similar functions. 

(b) The designated planning agency 
shall have a govemlpg body or advisory 
board at least half of whose members 
represent consumer interests. 
§ 100.106 Agreement; procedures for 

agency review. . 
(a) The Agreement shall provide for 

the following notification and review 
procedures: 

(1) The designated planning agency 
shall establish, maintain, and dissemi¬ 
nate to all health care facilities and 
health maintenance organizations within 
the State procedures under which timely 
written notice of the intention to 
make a -capital expenditure subject to 
this subpart is required to be given 
(i) to the designated planning agency, 
in which case such agency shall dis¬ 
tribute copies of such notice to those 
other agencies described in §100.105 
whose respective fields of responsibility 
cover the proposed expenditure, or (ii) 
simultaneously to the designated plan¬ 
ning agency and to those other agencies 
described in § 100.105 whose respective 
fields of responsibility cover the proposed 
expenditure. Such notice shall set forth 
the date on which :-ne obligation is ex¬ 
pected to be incurred, and must be re¬ 
ceived by the designated planning agency 
not less than 60 days prior to such date. 
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(2) Such notice shall be submitted in 
such form and manner and shall con¬ 
tain such information as may be re¬ 
quired by the designated planning agency 
to meet the needs of all the agencies 
whose respective fields of responsibility 
cover the proposed expenditure. The 
designated planning agency shall 
promptly publicize its receipt of such 
notice through local newspapers and 
public information, channels. 

(3) If the notice under this paragraph 
is found by the designated planning 
agency to be incomplete, such agency 
shall notify the person proposing the 
capital expenditure within 15 days of its 
receipt of such incomplete notice, ad¬ 
vising such person of the additional in¬ 
formation required. Where such timely 
notification of incompleteness is pro¬ 
vided, the period within which the 
agency is required to notify the person 
proposing such expenditure that such 
expenditure is not approved, as required 
by section 1122(d) (l)(B)(i) of the Act 
and paragraph (a)(4) of this section, 
shall run from the date of receipt by the 
agency of a notice containing such ad¬ 
ditional information. 

(4) Except as provided in paragraph 
(a)(3) of this section, the designated 
planning agency shall, prior to the date 
set out in the written notice of intention 
submitted pursuant to paragraph (a)(1) 
of this section as the expected date for 
the obligation of the proposed expendi¬ 
ture (but, subject to the provisions of 
paragraph (a) (3) of this section in no 
event later than 90 days after the re¬ 
ceipt of such notice unless the person 
proposing the capital expenditure agrees 
to a longer period), provide written 
notification to the person proposing such 
capital expenditure (1) that such capital 
expenditure has been determined by such 
agency to be in conformity with the 
standards, criteria and plans described 
in 1100.104(a)(2); or (ii) that such 
agency has elected not to review the pro¬ 
posed capital expenditure (which elec¬ 
tion shall be equivalent to a determina¬ 
tion by such agency that such expendi¬ 
ture is in conformity with such stand¬ 
ards, criteria, and plans), la which event 
the designated planning agency shall no¬ 
tify the Secretary of its reasons for elect¬ 
ing not to.review the proposed capital 
expenditure; or (ill) that such agency 
after having consulted with, and 
taken into consideration the findings 
and recommendations of, the other agen¬ 
cies described in §100.105 (to the extent 
that such proposed capital expenditure is 
within the respective fields of responsi¬ 
bility of such other agencies), has de¬ 
termined that the proposed capital ex¬ 
penditure would not be in conformity 
with the standards, criteria, or plans 
described in § 100.104(a) (2). The failure 
of the designated planning agency to pro¬ 
vide any such notification within the 
time limitations set forth above shall 
have the effect of a determination de¬ 
scribed in paragraph (a)(4)(i) of this 
section. The notification described in 
paragraph (a)(4)(iii) of this section 
shall be accompanied by a statement 
of the designated planning agency’s 
proposed recommendation to the Sec- 
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retary and the reasons therefor, a 
summary of the findings and recora- 
moi-nations of the ether agencies with 

r.uch agency has consulted pur¬ 
suant to paragraph <a)'4Wiii> cl this 
section and shall provide an oppor¬ 
tunity :or a fair hearing with respect 
to ih® findings and recommendations of 
the designated planning agency at the 
request of the person proposing such, 
capital expenditure. 

<5> Copies of the findings and recom¬ 
mendations of the designated planning 
agency shall a!so be sent to the other 
agencies consulted, and shall be publi¬ 
cised through local newspapers and 
public information channels. 

Co) Any person proposing a capital ex¬ 
penditure may withdraw his previously 
hied notice of proposed capital expendi¬ 
ture, without prejudice, by filing simul¬ 
taneous written notification of such 
withdrawal with those agencies to which 
he gave notification pursuant to para¬ 
graph <h) (1) of this section, at any time 
prior to his receipt of notice pursuant to 
paragraph (a) (4) (i), (ii)% or (iii) of this 
section. 

(c) In addition to any other hearing 
which may be provided by an agency de¬ 
scribed in § 100.105 in connection with 
the review of a proposed capital expendi¬ 
ture under this subpart, the Agreement 
shall provide that the designated plan¬ 
ning agency will grant to a person pro¬ 
posing a capital expenditure an oppor¬ 
tunity for a fair hearing with respect to 
the findings and recommendations of the 
designated planning agency, and will es¬ 
tablish and maintain procedures for such 
appeal. Such procedures shall include 
the following: 

U) The request for a hearing must be 
made in writing, to the designated plan¬ 
ning agency, within 30 days after the 
date on which the person proposing the 
capital expenditure receives notice of an 
adverse finding * or recommendation of 
the designated planning agency, 
(2) The hearing shall be commenced 

within 30 days after receipt of the re¬ 
quest described in paragraph (c) (1) of 
this section (or later, at the option of the 
person requesting the hearing), and 
shall be conducted in accordance with 
the applicable requirements of State law 
and agency or person, other than the 
designated planning agency, as the Gov¬ 
ernor (or other chief executive officer of 
the State) may designate for that pur¬ 
pose: Provided, That no agency which or 
person who has taken part in any prior 
consideration of or action upon the pro¬ 
posed capital expenditure may conduct 
such hearing. 

Ü) The hearing shall be open to the 
public and shall be publicized through1 

local newspapers and public information 
channels. 

(ii> The person proposing the capital 
expenditure, the other agencies described 
in ? 100.105, and other interested parties, 
including representatives of consumers 
cf health services, shall be permitted to 
give testimony and present arguments at 
the hearing. 

(iii> A record of the proceedings shall 
be kept in accordance with the require- 
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meats of applicable State law and copies 
of such record together with copies of all 
documents received in evidence, shall be 
available to the public for Inspection and 
copying: Provided. Thai- any person, who 
requests copies cf such material may be 
required to bear the costs thereefi 

(3) As soon as practicable, but not 
more than 45 days after the conclusion of 
a hearing, the hearing officer shall notify 
the person who requested the hearing,* 
the designated planning agency, the 
other agencies described in § 1C0.105 who 
participated in the hearing, and other 
interested parties at the discretion of the 
hearing officer, of his decision and the 
reasons therefor. Such decision shall be 
publicized through local newspapers and 
public information channels. In the event 
that the hearing officer fails to provide 
notice as required above within 45 days 
after the conclusion of a hearing, such 
failure to provide notice shall have the 
effect of a finding that the proposed cap¬ 
ital expenditure is in conformity with 
the standards, criteria, and plans de¬ 
scribed in § 100.104(a) (2). 

(4) Any decision of a hearing officer, 
arrived at in accordance with this para¬ 
graph, shall* to the extent that it reverses 
or revises the findings or recommenda¬ 
tions of the designated planning agency, 
supersede the findings and recommenda¬ 
tions cf the designated planning agency: 
Provided, That where judicial review of 
such decision is obtained, the final deci¬ 
sion of the reviewing court, to the extent 
that it modifies the findings and recom¬ 
mendations of the designated planning 
agency, shall to such extent supersede 
the findings and recommendations cf 
the designated planning agency. 

(5) To the extent that any decision of 
a hearing officer pursuant to this para¬ 
graph requires that the designated plan¬ 
ning agency take further action, such 
action shall be completed by such date 
as the hearing officer may specify. Fail¬ 
ure by the designated planning agency 
to complete such action by such date 
shall have the effect of a finding that 
the proposed capital expenditure is in 
conformity with the standards, criteria, 
and plans described in § 100.104(a)(2). 

§ 100.107 Agreement; criteria for 
agency review. 

The Agreement shall set forth the cri¬ 
teria under w*hich the designated plan¬ 
ning agency and the other agencies 
described in § 100.105 shall evaluate pro¬ 
posals for capital expenditures for pur¬ 
poses of this subpart to determine their 
conformance with the applicable stand¬ 
ards, criteria and plans referred to in 
§ 100.104(a) (2>. Such criteria, to the ex-> 
tent provided for under such standards, 
criteria, or plans, shall include the 
following: 

(a** Whether the proposed project is 
needed or projected as necessary to meet 
the needs in the community in terms cf 
health servie es required: Provided, That 
projects for highly specialized sendees 
(such as open-heart surgery, renal trans¬ 
plantation, or radiation therapy) which 
will draw* from patient population out¬ 
side the community in which the project 

is situated will receive appropriate con¬ 
sideration; 

(b) Whether the proposed project can 
be adequately staffed and operated when 
completed; 

<CJ Whether the proposed capital ex¬ 
penditure is economically feasible and 
can be accommodated in the patient 
charge structure of the health care fa¬ 
cility or health maintenance organiza¬ 
tion without unreasonable increases; and 

(d> Whether the project will foster 
cost containment or improved quality of 
care through improved efficiency and 
productivity, including promotion of 
cost-effective factors such as ambulatory 
care, preventive health care services, 
home health care, and design and con¬ 
struction economies, or through in¬ 
creased competition between different 
health services delivery systems.. 
§ 100.108 Determination by the Secre¬ 

tary, 

(a) Except as provided in paragraph 
(b) of this section, if the Secretary 
determines that (1) the designated plan¬ 
ning agency has not been given timely 
notice of intention to make a capital ex¬ 
penditure in accordance with § 100.106, 
cr (2) that the designated planning 
agency has, in accordance with the re¬ 
quirements of section 1122 of the Act and 
this subpaft, submitted to the Secretary 
its finding that such expenditure is not 
consistent with the standards, criteria, 
or plans described in § 100.104(a) (2> 
then, for such period as he deems neces¬ 
sary to effectuate the purpose' of section 
1122 of the Act, he shall, in determining 
the Federal payments to be made under 
titles V, XVHI, and XIX of the Act to 
such health care facility or health main¬ 
tenance organization, exclude expenses' 

. related to such capital expenditure. 
<b) Notwithstanding the provisions of 

paragraph (a) of this, section, if the 
Secretary, after submitting the matters 
involved to the National Advisory Health 
Council on Comprehensive Health Plan-, 
ning Programs (established pursuant to 
section 31S of the Public Health Service 
Act, 42 U.S.C. 247a) and after taking into 
consideration the recommendations of 
the designated planning agency and the 
other agencies described in $100.105 with 
respect to such expenditure, determines 
that an exclusion of expenses related to 
any capital expenditure of any health 
care facility or health maintenance 
organization would discourage the opera¬ 
tion or expansion of such facility or 
organization, or of any facility of 
such organization, which has demon¬ 
strated to his satisfaction proof of capa-* 
bility to provide comprehensive health 
care services efficiently, effectively, and 
economically, or would otherwise be in¬ 
consistent with the effective organization 
and delivery of health services or the. 
effective administration of titles V, 
X VIH, or XIX of the Act, he shall include 
such expenses in Federal payments under 
such titles. 

(c) Upon making a determination 
under this section the Secretary will 
promptly notify the. person proposing. 

• such capital expenditure, the designated 
planning agency, and. the other agencies 

FEDERAL REGISTER, VCU 38, NO. 218—TUESDAY, NOVEMBER 13, 1*73 



RULES AND REGULATIONS 
97 

31385 

described in 3 100,105 with which the des¬ 
ignated planning agency has consulted, 
of such determination and the basis for 
such determination. 

<d) Any person dissatisfied with a 
determination by the* Secretary under 
section 1122 of the Act or this subpart 
with respect to a particular capital ex¬ 
penditure ma7, within six months follow¬ 
ing the date of such determination, re¬ 
quest the Secretary to reconsider such 
determination- 

U) Such request for reconsideration 
shall be in writing, addressed to the 
Secretary of Health, Education, and Wel¬ 
fare or to any officer or employee of the 
Department of Health, Education, and 
Welfare to whom the Secretary has dele¬ 
gated responsibility to receive such re¬ 
quests, and shall set forth the grounds 
based upon the record of the proceedings 
and any issues of law, upon which such 
reconsideration is requested. 

(2) Reconsideration will be based 
upon the record of the proceedings, which 
shall consist of the findings, recommen¬ 
dations and supporting materials sub¬ 
mitted to the Secretary by the designated 
planning agency (including the findings 
and recommendations of other agencies) 
which relate.to the findings and recom¬ 
mendations involved, the record of the 
hearing provided by the designated plan¬ 
ning agency, if any, and of any judicial 
proceedings, the materials submitted in 
connection with such request, and such 
comments as the Secretary may request 
from the designated planning agency. 

<3) Notice of any reconsidered deter¬ 
mination under this paragraph shall be 
sent to the designated planning agency 
and the person requesting such 
reconsideration. 

(e) A determination by the Secretary 
Is, under section 1122 of the Act, not sub¬ 
ject to administrative or judicial review. 
§ 109.109 ' Continuing effect of determi¬ 

nations. 

(a) Except in thè case of a long-term 
construction plan of the type described 
In paragraph (b) of this section, where 
the designated- planning agency has 
found that a proposed capital expend¬ 
iture Is in conformity with the stand¬ 
ards, criteria, and plans described in 
5 100.104(a)(2), the obligation for such 
capital expenditure shall be incurred not 
more than one year following the date of 
such finding, or such shorter period as 
may te required by applicable State law: 
Provided, That in the absence of any 
State law to the contrary, the designated 
planning agency may, pursuant to a 
showing of good cause by the person pro¬ 
posing such expenditure, extend the pe¬ 
riod during which such obligation must 
be incurred for up to an additional six 
months. If no such obligation is incurred ^ 
within such period, the designated plan¬ 
ning agency’s approval shall, for pur¬ 
poses of this subpart, be deemed to be 
terminated upon the expiration of such 
period. 

(o> In the case of any plan for capital 
expenditures proposed by cr cn behalf 
of a health care facility or health main¬ 
tenance organization under winch a 
series of obligations for capiral expendi¬ 
tures for discrete components of the pian 

is to be incurred over a period longer 
than one year, the designated planning 
agency may review and approve or disap¬ 
prove, for purposes, of this subpart, those 
of such capital expenditures which it 
estimates will be incurred within three 
years following the date of such approval 
or disapproval. 

(c> (1) In any case in which the Secre¬ 
tary has determined pursuant to a find¬ 
ing by the designated planning agency 
that a proposed capital expenditure is 
not in conformity with the standards, 
criteria, or plans described in § 100.104 
(a)(2), that expenses related to such 
capital expenditure shall not be included 
in determining Federal payments under 
titles V, XVXn, and X3X of the Act the 
health care facility or health mainte¬ 
nance organization to whom such pay¬ 
ments are made shall be entitled, upon 
its request to the designated planning 
agency in such form and manner and 
supported by such information as such 
agency may require, to a reconsidera¬ 
tion by the designated planning agency 
of such finding: 

(1) Whenever there is a substantial 
change in existing or proposed health 
facilities or services, of the type pro¬ 
posed, in the area served by such facility 
or organization; or 

<ii) Upon a substantial change in the 
need for facilities or services, of the type 
proposed, in the area served by such fa¬ 
cility or organization, as reflected in the 
standards, criteria or plans referred to 
in § 100.104(a) (2) ; or 

(hi) At any time following the expira¬ 
tion of three years from the date of the 
finding of the designated planning 
agency or of its last reconsideration of 
such finding pursuant to this paragraph, 
whichever is later. 

(2) (i) If, upon reconsideration of its 
finding pursuant to this paragraph, and 
after consulting with and taking into 
consideration the findings and recom¬ 
mendations of the other agencies de¬ 
scribed in § 100.105, the designated plan¬ 
ning agency finds that the facilities or 
services provided by such capital expend¬ 
iture are in conformity with the stand¬ 
ards, criteria, and plans described in 
§ 100.104(a) (2) it shall promptly so no¬ 
tify the Secretary and the person sub¬ 
mitting such request. 

(ii) If the designated planning agency, 
upon such reconsideration, reaffirms its 
previous finding, the procedure set forth 
in § 100.106 following an initial deter¬ 
mination shall be followed. 

(3) Upon notification by a designated 
planning agency of a revised finding in 
accordance with paragraph *(c) (2) of 
this section, the Secretary will include, 
in determining future payments under 

‘‘titles-V, XVIII, and XIX of the Act, ex¬ 
penses related to such capital expendi¬ 
ture. Such expenses will be included for 
periods following the date of such noti¬ 
fication only, and amounts previously 
excluded shall not be taken into account 
in determining Federal payments under 
titles V. XVin, and XIX of the Act. - 

§ 100.110 Payment by Secretary of eo.-t* 
of agency review. 

(a) In accordance with section 1122(c) 
of the Act. the Secretary will pay to each 

designated planning agency, from the 
Federal Hospital Insurance Trust Firnd, 

. an amount for each fiscal year beginning 
with the fiscal year ending June 30, 1974, 
to be determined as follows: . 

(1) The Secretary will determine, on 
the basis of information furnished to him 
by the designated planning agency and 
such other information as may be avail¬ 
able to him. <i> the amount of funds, 
both Federal and non-Federal, which will 
be expended in such State during such 
fiscal year to carry out* sections 314(a) 
and (b) of the Public Health Service Act, 
and (il) the amount of such funds which 
will be expended for the purpose of cost 
containment. 
. (2) The amount to be paid to each 

designated planning agency under this 
paragraph will be computed by multiply¬ 
ing the lesser of (i) the amount deter¬ 
mined pursuant to clause (ii) of para¬ 
graph (a) (1) of this section or (ii) 50 
percent of the amount determined pur¬ 
suant to clause (i) of paragraph (a) (1), 
of this section, by the percentage ob¬ 
tained by dividing the total amount of 
Federal expenditures for hospital and 
nursing home services under Titles V, 
XVTH and XIX of the Act in such State 
by the total amount of all expenditures 
for hospital and nursing home services, 
from whatever source in such State. This 
computation shall utilize data from the 
latest fiscal year for which all necessary 
data are available,, as determined by the 
Secretary. 
(3) The percentage for each State ob¬ 

tained by dividing the total amount of 
Federal expenditures for hospital and 
nursing home services under Titles* Y, 
XVTH and XIX of the Act In such State 
by the total amount of all expenditures 
for hospital and nursing home services 
from whatever source in such State for 
each fiscal year will be published in the 
FEDERAL REGISTER as soon as practicable 
following the beginning of such fiscal 
year. 

(b) Each designated planning agency 
shall be responsible for making payments 
from funds paid to it by the Secretary 
pursuant to paragraph (a) of this section 
to the other agencies described in. 
$ 100.105 in such State. The method for 
computing such payments shall be de¬ 
scribed in the Agreement entered into 
pursuant to § 100.104. 

(c> The Secretary shall from time to 
time ' make payments to a designated 
planning agency of all or a portion of the 
amount determined pursuant to para¬ 
graph (a) of this section, in advance’ or 
by way of reimbursement as provided in 
the Agreement, ta the extent he deter¬ 
mines such payments necessary to pro¬ 
mote the carrying out of the purposes of 
section 1122 of the Act in such State. 
Such payments shall be subject to ad¬ 
justments, on account cf overpayments 
or underpayments previously made, in 
accordance with the Agreement. 

<d> The designated planning agency 
shall keep such records and accounts, 
and furnish such reports to the Secre¬ 
tary, as may be required pursuant to the 
Agreement. 

(FRDoc.73-23947 Filed 11-12-73:8:46 am] 
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OREGON LAWS 1971  [Chap. 730 

SECTION 15. (1) Prior to the construction, expansion, or alteration 
of a hospital for the purpose of increasing bed capacity, adding major new 
facilities or categories of service or changing license classifications, a cer¬ 
tificate of need shall be obtained from the Comprehensive Health Plan¬ 
ning Authority. 

(2) (a) The application for a certificate of need shall be submitted to 
the Health Division of the Department of Human Resources on forms pro¬ 
vided for this purpose. The division shall review the application to deter¬ 
mine that it is proper and complete, and shall then refer the application to 
the Comprehensive Health Planning Authority for action. The application 
for a certificate of need shall include the following: 

(A) The general geographic area to be served. ' 
‘ (B) The population to be served and the characterization of the 

population, as well as projections of population growth by an official fed¬ 
eral or state agency. 

(C) A description of the service or services to be provided. 
(D) The anticipated demand for the hospital service or services to 

be provided. 
(E) Utilization of existing programs within the area to be served offer¬ 

ing the same or similar health care services. 
(F) The benefit to the community or the population to be served 

which will result from, the proposed project as well as the anticipated im¬ 
pact on other facilities offering the same or similar services in the area. 

(G) A statemènt showing the existing working relationship among 
the hospitals with the defined population or area to be served. 

(H) * A description of how the proposed facility or service complements 
the comprehensive health plan of the area. 

(I) Evaluation and recommendation as to need by the area-wide plan¬ 
ning authority or if no area-wide planning authority has been organized 
the Comprehensive Health Planning Authority shall serve as the area-wide 
planning authority for this purpose. 
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(J) Such other information as may reasonably be required by the 
division. 

(b) The application shall be accompanied by a fee in an amount not 
to exceed $500 prescribed as provided in this section. Subject to the ap¬ 
proval of the Executive Department, the Health Division shall prescribe 
fees for separate classifications of construction, expansion or alteration 
subject to this section, or for separate classifications of hospitals, not 
exceeding for any classification the costs of the division and of the Com¬ 
prehensive Health Planning Authority incurred with respect to applications 
in the same classification. 

(3) • The Health Division may adopt criteria ' defining “major 
new facilities or categories of service” for purposes of this section, • 
and exempting certain categories of inpatient care facilities from the appli¬ 
cation of this section in view of the specialized or limited nature of the 
services rendered or proposed to be rendered, or on the basis of other cri¬ 
teria which it may adopt by iule. 

(4) Inpatient care facilities coming under the provisions of ORS 
441.065 are not subject to this section or section 16 of this 1971 Act. 

SECTION 16. (1) The Comprehensive Health Planning Authority 
shall issue a certificate of need if it finds that the proposed construction is 
reasonably necessary to provide health care to the defined population in 
a manner which is economically practicable, which maintains high quality 
standards, which is appropriate to the timely and economic development of 
adequate and effective health services in the area. In making such deter¬ 
minations, the Comprehensive Health Planning Authority shall take into 
consideration: 

(a) Recommendations of the area-wide health planning authorities. 
(b) The relationship of the proposal to the area-wide health plan. 
(c) The need for health care services in the area or the requirements 

. of the defined population. 
(d) The- availability and adequacy of health care services in facilities 

which are currently serving the defined population and which conform to 
state standards. 

(e) The need for special equipment and services in the area which 
are not reasonably and economically accessible to the defined population. 

(f) The need for research and educational facilities. 
(g) The probable economies and improvement in service that may be 

derived from the operation of joint central services or from joint, cooper¬ 
ative, or shared health resources which are accessible to the defined 
population. 

(h) The availability of sufficient manpower in the professional disci¬ 
plines required to maintain the facility. 

(i) The pians for ar.d development of comprehensive health services 
and facilities for the defined population to be served. Such services may 
be either direct or indirect through formal affiliation with other health 
programs in the area and shall include preventive diagnostic treatment 
and rehabilitation services. 



100 

1753 OREGON LAWS 1971 (Chap. 730 

(j) Whether or not the applicant has obtained all relevant approvals, 
licenses or consents required by law for its incorporation or establishment. 

(k) The needs of members, subscribers and enrollees of institutions 
and health care plans which operate or support particular hospitals for the 
purpose of rendering health care to such members, subscribers and en¬ 
rollees. 

(L) In the case of an application by a hospital established or oper¬ 
ated by a religious body or denomination, the needs of the members of such 
religious body or denomination for care and treatment in accordance with 
their religious or ethical convictions may be considered to be public need. 

(m) The proposed facility will be adequately funded. 
(2) An applicant who is dissatisfied with the decision of the Com¬ 

prehensive Health Planning Authority, or any person affected thereby, 
including the Administrator of the Health Division, is entitled to judicial 
review thereof under ORS 183.310 to 183.510. » 

(3) Construction shall not be instituted or commenced after the ef¬ 
fective date of this 1971 Act except upon application for and receipt of. a 
certificate of need as provided herein; provided, that in any case in which, 
prior to the effective date of this 1971 Act, there has been proposed the 
expansion of an existing facility and preliminary plans have been submitted 
to the planning and construction division of the State Board of Health, 
the Health Division may waive all or any portion of the review process, but 
said facility shall proceed with its plans in an orderly and expeditious 
manner and commence construction not later than July 1, 1972. 

(4) In the administration of.this 1971 Act, consideration shall be given 
to the efficiency of the utilization of an existing hospital which is or will 
be serving the defined population to be served by a proposed new hospital 
or expansion of an existing hospital so as to avoid unnecessary duplication 
of facilities and to encourage maximum efficiency in the use of the hos¬ 
pitals which then serve or will be serving the defined population. • 

(5) “Defined population” as used in sections 15 and 16 of this 1971 
Act, means the population that is or may reasonably be expected to be 
served by an existing or proposed hospital. “Defined population” shall also 
include persons who prefer to receive the services of a particular recognized 
school or theory of medical care. “Defined population” shall not be limited 
to a geographical area. 

Section 17. ORS 441.C65 is amended to read: 
441.065. ORS 441.005 to [441.080] 441.060 or the rules and regulations 

adopted pursuant thereto do not authorize the supervision, regulation or 
control of the remedial care or treatment of residents or patients in any 
home or institution conducted for those who rely upon treatment by 
prayer or spiritual means in accordance with the creed or tenets of any 
well-recognized church or religious denomination, except as to the sani¬ 
tary and safe conditions of the premises, cleanliness of operation and 
its physical equipment^, and in compliance with laws and regulations gov¬ 
erning the regulation and control of communicable diseases] . 
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ARCHITECTS* QUESTIONS 

1. In what way does Certification-of-Need change the scope of 
services offered by the architèct? 

Probe Questions: 
Should he enter the process before or after the 

client receives Certification-of-Need? 
Should his contract include getter Certification- 

of-Need? File application? 
Should he help client determine needs? 
Should he help client make long range plans? 

2. What effect will Certification-of-Need have upon the archi¬ 
tect's ability to secure medical projects? 

3. What economic changes does Certification-of-Need cause, both 
internally to the office and externally in client relations? 

4. How will Certification-of-Need alter the architect's use of 
time, such as in project scheduling and other critical man¬ 
agement areas? 

5. Will the architect's role in politics become more involved 
due to Certification-of-Need? 

6. In what ways can the architect influence the Certification- 
of-Need process, both before its enactment and after its 
enactment? 

Probe Questions: 
Lobbyist for legislation? As medical groups? 
Maintenance of changes after enactment? 
Liason with approving agency? Active vs. Reactive? 

7. What legal liabilities will now be incurred by the architect 
in the medical field which prior to Certification-of-Need 
did not exist? 

8. What role must the architect now assume in his realtionship 
with the public (or community) that were previously not 
considered in a normal practice? 

Probe Questions : 
Represent community needs to client? 
Committee member? 
Public Hearings involvement? 
Community health planning? 
Coordinator? 
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9. Will Certification-of-Need bring about new methods of office 
organization or office practice such as increased emphasis 
on the team approach involving additional and previously 
unknown specialists, or changes in project scheduling, man¬ 
agement changes, changes in operations research, etc.? 

10. If the architect's scope of service changes, in what ways 
will his professional role change, that is, what new func¬ 
tion must he now perform? 

11. Will the architect's relationship to, or communication 
with, his clients in the medical field be altered by having 
to operate under Certification-of-Need? 

Probe Questions: 
Fees changes? 
Time changes? 
Determining needs? 
Justifying project? 
Liabilities? 
Project funding? 

12. What advantages or disadvantages would be derived by having 
one agency responsible for all types of approvals (Certifi¬ 
cation-of-Need, Hill-Burton, Life Safety, etc.)? 
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