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ABSTRACT 

The political and economic structures of nineteenth-century 

Texas did not mirror fidelity to laissez faire ideology. 'Like their 

neighbors to the north and east, Anglo Texans sought to develop their 

state's economy by whatever means seemed practicable. Railroads pro¬ 

vided the technological solution to Texas' formidable transportation 

problems. But the state did not have the resources to build a rail 

network. To attract private investment, Texas subsidized railroad 

corporations with land grants on the state level and tax-supported 

bond subscriptions as well as cash gifts on the county and municipal 

levels of government. From the beginning of subsidization, the state 

government regulated corporate activities. 

« 

American courts developed three legal doctrines to legitimize 

subsidization and regulation. They were the common law doctrine of 

"public interest," the eminent domain power, and the state police 

power. 

As the economic clout of corporate business increased, majori- 

tarian state governments undertook more stringent regulation. They 

delegated certain powers of sovereignty to agencies which could formu¬ 

late regulations having the force of law. The agencies were empowered 

to enforce their regulations. The Texas Railroad Commission was a 

prime example of such an agency. Its creation represented a culmination 

of legal and political development over the course of the century. 
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PREFACE 

The Texas Railroad Commission is a three-member state regula¬ 

tory agency established in 1891. Its members are elected to staggered 

six-year terms. The state legislature has delegated it power to regu¬ 

late practices and the rates charged by railroads, trucking companies, 

bus lines and pipelines. It also regulates the production of oil, 

natural gas, and liquid petroleum gas. Since 1975, it has regulated 

strip mining for coal, lignite and uranium. 

Because Texas has supplied a major portion of the nation's 

energy for decades, the Commission's rules and regulations have had 

a national impact. Inside the state, the Commission's decisions have 

had Immediate economic consequences for millions of Texans. Its poli¬ 

cies have affected the quality of the natural environment and have pro¬ 

vided for the conservation and allocation of natural resources. In 

fact, the impact of the Commission's determinations are so far-reaching 

that the Commissioners have created economic policy for this state, 

though that is not their official function. 

As a consequence of these facts, the Commission is synonymous 

with political power in Texas. Its first chairman, John Henninger 

Reagan, resigned his seat in the United States Senate to accept appoint¬ 

ment to the Commission. Two twentieth-century commissioners, 0. B. 

Colquitt and Beauford Jester, became governor immediately following 
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service on the Commission. Pat Neff became a commissioner four years 

after his term as governor. Ernest 0. Thompson, a commissioner for 

thirty-two years, commanded the respect if not the fear of everyone 

in state politics for decades. And there have been other commissioners 

who were at the center of state political power. 

The energy crisis, increasingly vocal consumer interest in fuel 

prices, recent debates over deregulation of gas and oil, and recogni¬ 

tion of the Commission's role in politics have attracted attention to 

the agency. The University of Texas Press published Petroleum Politics 

and the Texas Railroad Commission,^ a book by David F. Prindie, in 

1981. Prindle, an assistant professor of government at the University 

of Texas at Austin, wrote about the politics of Commission elections 

since the agency began regulation of the petroleum industry. And he 

narrated and evaluated the effect of the Commissions regulations on 

the oil and gas industry of the state. The book is a valuable study 

of an extraordinarily influential regulatory agency. 

However, Prindle1s work contains scant information on the 

creation of this remarkable Commission. It did not, Minerva-like, 

spring full grown from the head of Zeus, or even from the head of 

that imaginative Texas politician, James Stephen Hogg. The Texas 

Commission had its antecedents. Yet it was atypically powerful. 

Furthermore, litigation arising from its first attempts to set freight 

rates for the railroads resulted in an important Supreme Court deci¬ 

sion affirming the constitutional right of states to vigorously 

regulate the practices of private corporations. How could such a 
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development emanate from the governmental policies of the Lone Star 

State—a state that cherishes a tradition of self-sufficient indivi¬ 

dualism and manly independence from governmental interference? And 

how was it that the United States Supreme Court upheld the constitu¬ 

tionality of an act which was conceptually opposed to laissez faire 

economic theory in 1894? 

Recent works by constitutional historians, among them Morton 

Keller, Simon Kuznets, James Willard Hurst, and Harry N. Scheiber have 

helped to dispel the myth that nineteenth-century America was the in- 

2 
carnation of pure laissez faire theory* Americans embraced the pre¬ 

cepts of laissez faire liberalism, but they developed legal concepts 

and the administrative machinery for governmental regulation of business 

enterprise earlier and more vigorously than any other of the industrial- 

3 
izing countries. Especially on the state level, constitutions and 

statutes obliged private interests to serve public needs. Legisla¬ 

tures subsidized certain private businesses to aid domestic economies. 

Governments regulated certain private corporations in the public inter¬ 

est. State governments and municipalities built, owned and operated 

projects which facilitated commercial expansion on behalf of the public. 

Even the state of Texas, home of the self-reliant pioneer and the lone 

cowboy, took an active role in the economic lives of its citizens. 
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CHAPTER ONE 

ANTEBELLUM TRANSPORTATION POLICY 

"We canft go till the roads are 
passable, even to Houston . . . 

Samuel A. Maverick 

Though the accent was Texan, Texas1 political approaches to 

economic matters during the nineteenth century were distinctly Anglo- 

American. The men who developed the governmental policies of Texas 

were at once inheritors of and participants in the legal, political, 

and idealogical development of the United States. Geography, extant 

economic realities, public sentiment, and certain legislators* private 

interests affected the governments economic policies. Its legal sys¬ 

tem was an amalgam of English common law and the Spanish civil codes. 

But it was the common law and Anglo-Saxon restlessness that pro¬ 

vided the form and direction of Texas* legal, political, and economic 

development. The state closely resembled its North American neighbors 

in these respects. 

The central, county and municipal governments of Texas took an 

active approach to economic development from 1836 onward. With an 

inadequate river system, roads which alternately choked travelers with 

dust or mired them in mud, and with a sparse population spread over an 

enormous area, Texas could not hope for economic development without a 

2 
vastly improved transportation network. Never timid, the Texans 
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embarked upon internal improvements in a grand way, at least on paper. 

One of the first acts of the First Congress of the Republic of Texas 

3 
was to charter the Texas Railroad, Navigation and Banking Company. 

This company was to develop an integrated system of railroads, 

turnpikes, and canals to connect the Sabine and Rio Grande Rivers and 

to provide interior access to the coastal harbors. The company was to 

improve the Republic's ports and to construct a canal system linking 

them together. The proposed undertaking was Herculean. To aid the 

company, Congress gave it rights-of-way through public lands and granted 

it the option to purchase public lands one-half mile on either side of 

its facilities for a minimum price of fifty cents an acre, the market 

value of the land. More importantly, the charter delegated to the com¬ 

pany the right to initiate eminent domain proceedings in the courts. 

Exercise of the eminent domain power was one of the thorniest problems 

in nineteenth century property law as the rights of private property 

owners conflicted with economic expansion, new technologies, and a ris- 

4 
ing class of entrepreneurs. But the Texas Congress approved this 

charter unanimously, and the eminent domain clause in the charter went 

unchallenged. 

In return for the delegation of privileges and powers, the com¬ 

pany would pay the government an initial bonus of $25,000.00 in specie 

and remit two and one-half percent of its profits to the government. 

The charter would expire in forty-nine years, at which time the govern¬ 

ment could either purchase the facilities or renew the charter. In the 

case of renewal, the company would pay the government another bonus of 

$500,000.00 and increase the government's share of profits to five per¬ 

cent. The charter provided for annual governmental inspections during 
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its lifetime and also required the company to provide free transporta- 

tion for personnel and materials of the armed forces. This was the 

first such provision written into a railroad charter and preceded a 

similar requirement made by the United States Congress in charters by 

forty years.^ 

Similar charters, granted by special legislation, were not un¬ 

common in the United States. Interest in canals and railroads was 

intense throughout the country. Mixed corporations undertook large 

internals improvement projects in New York, Pennsylvania, Virginia, and 

g 
South Carolina in the 1830fs and 1840fs. The charter for the Texas 

Railroad, Navigation, and Banking Company was unique only in the res¬ 

pect that the government would share in the profits of the company, 

though private sources were to provide all capital investment. The 

Republic stood to reap enormous benefits from this proposed scheme at 

relatively small public expense. However, opposition to the scheme 

developed after the company received its charter. 

The most controversial portion of the charter was the banking 

provision. Money was scarce in the Texas Republic. There was a 

dearth of specie and the government was not able to establish a sound 

paper currency. New York, New Jersey, Rhode Island, Louisiana and 

Georgia had granted canal companies banking privileges prior to 1836. 

North Carolina and South Carolina granted the Louisville, Cincinnati 

and Charleston Railways banking privileges in 1836.^ The ability to 

issue currency provided these companies with an internal source of 

capital and increased the marketability of their securities. There 

were, then, sound economic motivations and ample precedent for the 
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banking provision in the Texas charter. Nevertheless, many of the 

Republic’s citizens vociferously opposed this provision. 

It appears that most Texans in 1836 were staunch Jacksonians. 

The heaviest migration into the state from 1836 to mid-century was from 

8 
the upper south, especially from Tennessee. Sam Houston, enormously 

popular during his first term as President of the Republic, had been a 

close political ally of Andrew Jackson for years. And it was Andrew 

Jackson who had recognized Texas* independence in the face of signifi¬ 

cant opposition in Washington. His defeat of the Second National Bank 

was a fresh memory in 1836. Many of the small businessmen, young pro¬ 

fessionals, and yeomen who immigrated to Texas in the early 1830's shared 

9 
the Jacksonian distrust of the money power and eastern aristocracy. 

Anson Jones, a prominent political figure, adopted a Jacksonian 

anti-banking posture to lead the attack on the company. "I have ever 

been opposed to banks and banking of all kinds," he wrote years later.^ 

In 1837 he successfully campaigned for the Texas Congress on a platform 

blasting the banking privilege held by the company. He accused the Con¬ 

gress of having given the country to a group of men who would become a 

moneyed aristocracy. 

Others voiced their dislike for the company's banking privilege. 

The Houston Telegraph, edited by Francis Moore, Jr., warned his readers 

against the danger of giving any group such economic power. The news¬ 

paper printed a series of letters from subscribers who advanced similar 

misgivings. In Congress, Senators and Representatives expressed regret 

over the passage of the act of incorporation.^ However, their senti¬ 

ments reflected a change of mind. Influential men in and out of Con¬ 

gress had strongly favored the company's incorporation in the beginning. 
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In fact, the incorporators were several of Texas1 political and 

business leaders. Most had played prominent roles in the Revolution of 

1836. They included Thomas McKinney, who built a financial empire in 

Galveston, A. C. Allen, who established and promoted the town of Houston, 

and several other lawyers, planters and businessmen who became financial 

12 
successes. 

These men were not unlike the Jacksonians as described by histo- 

13 
rians Bray Hammond and Marvin Meyers. That is, they were entrepreneurs, 

opportunists, incipient capitalists. Committed to the concepts of indi¬ 

vidual liberty and the ideal of equal opportunity for the not-yet-rich 

to become so, they saw themselves as champions of the rights of the com¬ 

mon man. Texans interpreted their revolution as a war against despotism 

and for the political and economic liberty of the people. That the men 

who fought a war for egalitarianism expected that outstanding contribu¬ 

tions to the struggle would result in personal material enrichment and 

continuing leadership in society was not hypocritical by their definition 

of equality. However, inconsistency and confusion sometimes resulted 

from the conflict between their concern to develop the country and in¬ 

crease their own fortunes and their distrust of wealthy classes and en¬ 

trenched privilege. Sam Houston1 s actions toward the chartering of the 

Texas Railroad, Navigation, and Banking Company illustrates this condi¬ 

tion. As President he signed the charter without objection. The follow- 

14 
ing year he joined Jones in the attack upon the company. 

The Panic of 1837 brought about the demise of the Texas Railroad, 

Navigation, and Banking Company. The incorporators failed to post the 

$25,000.00 bonus within the requisite eighteen months and the charter 

automatically expired.^ Internal improvement projects in the United 
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States also suffered in the aftermath of the Panic. State governments 

and corporations were unable to meet their obligations, and taxpayers 

found themselves burdened with heavy debts and incomplete transportation 

networks. Confidence in banks reached its nadir, and public opinion 

turned against the ability of state legislatures to direct large pro¬ 

jects to successful completion. Nevertheless, communication and trans¬ 

portation were vitally necessary to the growing country. The federal 

system of American government provided an alternative to state projects. 

Counties and municipalities stepped in with investments in railroads, 

plank roads and highways.^ In Texas all levels of government con¬ 

tinued to support internal improvement projects. 

The Congress of the Republic took direct action in 1838 when it 

appropriated $25,000.00 to construct a "Military Road" connecting the 

western forts. Six years later it undertook construction of The Central 

17 
National Road of the Republic. A state-appointed surveyor oversaw 

construction. He and the men who worked on the road could take their 

18 
pay in government bonds or in public lands. 

Congress continued indirect support of turnpike construction by 

authorizing counties to conscript labor for roadbuilding. In 1841, 

Congress chartered the Houston and Austin Turnpike Company to build a 

toll road from Houston to Austin. Traffic plied this road for a time, 

19 
but freight wagons soon cut deep ruts into turnpikes. Wet weather 

rendered them almost impassable. Rivers were no alternative in Texas. 

Floods, shifting sand bars and recalcitrant rafts bedeviled all attempts 

to conduct commerce over them. Difficulty of travel and great distances 

drove the cost of wagon freight and steamboat commerce to unacceptable 

levels. Railroads were the best answer to Texas' transportation 
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problem. Congress encouraged their construction whenever possible. 

In addition to the Texas Railroad, Navigation, and Banking Com¬ 

pany, Congress chartered three other railroad corporations in the early 

days of the Republic. Their charters were similar to the first one. 

The Harrisburg Railroad and Trading Company additionally enjoyed exemp- 

20 
tion from duties on railway construction materials and rolling stock. 

None of these companies made a significant contribution to railway con¬ 

struction in Texas. 

Private corporations could not undertake the creation of a rail¬ 

way system for Texas without substantial public assistance. The popula¬ 

tion was too sparse, distances too great to generate the traffic neces¬ 

sary to provide a return on railroad investment. Consequently, private 

capital was difficult to attract. Yet without railroads Texas could 

neither attract settlers nor develop its economy. One answer to the 

dilemma was to have the state construct railroads. 

This was the solution adopted by a convention of concerned citi¬ 

zens meeting in Houston in 1842. In the same year, Senator John W. 

Dancy, representing Fayette, Travis and Bastrop Counties, introduced 

a bill to provide for state construction of trunk lines from Galveston 

and Matagorda Bays to lines outside the state. There would be branches 

connecting the interior towns to the main railroads. The state would 

21 
lease the completed roads to operating companies. The Republic did 

not have the resources to carry out Dancy1 s scheme, and the Congress 

did not pass his bill. The problem remained unresolved. 

Texans1 hopes for a railway network grew with annexation to the 

United States. Responding to the national interest in a transconti¬ 

nental railroad and hoping it would take a southern route, the Texas 
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legislature pressed the national government to build the road through 

the state. The legislature offered a large portion of the state’s 

only resource, its public lands, to the Federal government in exchange 

for a railroad. But the national government apparently had little use 

22 
for Texas’ undeveloped lands. Washington declined the offer. 

Texans' interest in the location of the route of the transconti¬ 

nental railroad embraced both local and national concerns. A line 

through the state would open new markets, increase immigration, and 

inflate land prices. But there were political motives, as well. 

The cotton-growing areas of the state provided a substantial 

amount of its political leadership and economic power. The people of 

these areas had a large investment in slave labor and supported the 

institution of slavery vigorously. A majority of the population of 

the state in 1850 had immigrated from the southern United States and 

probably shared that region’s general attitudes in support of slavery. 

However, the northern and western sections of the state contained large 

populations of European immigrants and Americans from the northern 

United States who did not have a vested interest in the institution. 

Southern immigrants to these sections were yeoman farmers by traditions 

and typically did not own slaves. Furthermore, north and west Texas 

23 
were grain and stock raising areas. Slave labor made no economic 

sense in those regions so long as they lacked rail transportation to 

markets. Cotton culture was tied to the navigable border rivers and 

to the coast because the markets were outside the state. Consequently, 

slave labor was concentrated in northeast Texas along the Red and 

Sabine Rivers and in the central portion of the state along the lower 
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Brazos and Colorado and near Galveston. 

Possibly fearful of the growing population of free soil areas 

in the state and certainly mindful of the national debate over slavery, 

Texas1 pro-slavery newspaper editors and leaders of the Democratic 

Party strongly advocated railroad construction. These men reasoned 

that a network of roads connecting the interior to the coast and New 

Orleans would allow cotton culture to expand its territory. This 

would encourage southern planters to immigrate and thereby add to the 

pro-slavery population. Some visionaries could even see an immensity 

of slave soil extending through Texas from sea to sea, bound by ribbons 

of steel. Railroads meant the extension of cotton culture, which meant 

24 
the extension of slavery. 

However, plans for an extensive rail network, whatever the 

motivations of promoters, were not feasible so long as the state 

treasury was empty. Undeveloped land in an underpopulated state was 

little more attractive to private investors than to the Federal govern¬ 

ment. Businessmen were reluctant to enter into any arrangement with 

an insolvent state government. But the state’s financial condition 

improved dramatically in 1850. 

By the Compromise of 1850 Texas received $10,000,000.00 in 

United States government bonds and cash in return for the state’s 

claims to parts of Oklahoma, Kansas, Wyoming, Colorado and New Mexico. 

The state retired its debt, set aside monies for internal improvements, 

and embarked on a vigorous campaign to encourage immigration. With a 

fund to back large projects and with the public lands, the state had 

the means at its disposal to materially assist construction of railroads. 
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It might even be financially possible for the state to build a trans¬ 

portation network itself. Texas would have to come to grips with the 

issues of state ownership, construction, and operation versus private 

enterprise. It would have to define the role of the state, reconcile 

public and private interests, and create the administrative machinery 

necessary to carry out its programs. 

In November, 1851, delegates from twenty-two counties met in 

convention at Austin to discuss the railroads. Among them was George 

Washington Paschal, a prominent lawyer who was to become a nationally 

distinguished jurist. Paschal proposed a mixed approach to internal 

improvement projects where the state would grant liberal aid to private 

25 
corporations for construction and operation of facilities. This was 

the course the state would take, but interest in state ownership and 

operation was lively for several years to come. 

In the gubernatorial race of 1853, Senator Dancy returned to 

his earlier advocacy of state ownership of railroads. Dancy lost the 

race to Elisha M. Pease, who was himself an ardent promoter of state- 

26 
supported internal improvement projects. When Pease ran for reelection 

in 1855 he outlined his own plan for a comprehensive transportation sys¬ 

tem. The state would build, operate, and own railroads in addition to 

developing river and canal transportation. Pease won reelection, but 

the legislature did not adopt his program. The legislative Committee 

on Internal Improvements, chaired by James W. Throckmorton, offered a 

different plan. Their scheme called for liberal public aid to private 

corporations instead of outright state ownership and operation of trans¬ 

portation facilities. They believed a mixed effort would produce 
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results more quickly and with greater certainty. The financially 

disastrous consequences of publicly-owned projects in New York, Pennsyl¬ 

vania, Indiana, and Illinois undoubtedly contributed to the defeat of 

Pease’s plan. The governor’s prestige did not suffer from the rejection 

27 
of his plan. The Texans were pragmatists, and it was the bitter ex¬ 

perience of other states more than theories of liberal economists 

which led to the rejection of the Pease plan. Furthermore, the state 

had already embarked upon a program to encourage development of a 

transportation system. 

In 1852 the legislature initiated a land grant program to pro¬ 

mote railway construction. It also authorized corporations to borrow 

28 
from the Special School Fund, established in 1850. This approach to 

railroad development gave private enterprise a dominant role, but public 

subsidization was a large and integral element of the program. Conse¬ 

quently, the state legislature sought means by which to protect the 

public interest in the roads. 

Under the land grant program, the state prohibited perpetual 

ownership of public lands and required the completion of a certain 

amount of construction before making a grant. A company had to com¬ 

plete twenty-five miles of track before it received any public lands, 

and it had to alienate the land within a relatively short period of 

time. Some charters called for alienation within fifteen years, but 

29 
the typical period was twelve years. 

In the following year the state passed a law providing for gen¬ 

eral incorporation of railroad companies and for their general regula- 

30 
tion. Prior to 1853, railroad companies had obtained corporate 
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charters by special acts of the legislature. Typically the charters 

obliged the companies to provide for public safety and convenience 

in using company facilities. The charters set maximum rates for 

31 
service. The 1853 law, which antedated a similar law in England 

by one year, superceded regulation by individual charter. The law 

required warnings at crossroads, set standards for the conduct of 

trainmen, required that passenger cars be placed at the rear of mixed 

trains, mandated reasonable rates of charges, and set a limit of 

twelve percent profit on capital investment. It required the companies 

to accommodate all persons seeking their services as passengers or 

shippers. 

In order to force compliance with the statute, the legislature 

required companies to grant the lawmakers or their agents access to 

company books. The companies were to file annual reports and maps 

with local and state officials. Further, if the directors of a company 

declared dividends on stock in an insolvent railroad, they would be 

held personally liable for its debts. 

Finally, the statute provided that the state could purchase 

any railroad whenever it deemed such action in the public interest. 

The legislature amended this law in 1860 to prohibit stock watering. 

The amendment was the first legislative action taken against stock 

32 
watering in the United States. 

The legislation of 1852 and 1853 generated no significant 

railroad construction. Hoping to attract more capital to railway 

33 
projects, the legislature increased the size of land grants in 1854. 

But the requirement that a company lay twenty-five miles of track 
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before receiving its grant, the location of the lands in West Texas, 

and the alienation requirements discouraged investors. By 1857, 

only ninety-nine miles of track were operational in Texas. The next 

year the legislature offered to make grants after completion of ten 

miles of track and reduced that requirement to five miles the follow¬ 

ing year. Construction picked up in 1859, and by 1861-the state’s 

34 
total railroad mileage was four hundred sixty-eight miles. 

A portion of this work was generated by the lower levels of 

government. In 1850 the state legislature had authorized counties 

and municipalities to buy stock in railroad companies building through 

35 
their jurisdictions. The San Antonio and Mexican Gulf Railroad was 

the first company to receive a charter under this law. The city of 

San Antonio and Bexar County each subscribed for fifty thousand dollars 
f 35 

of the railroad’s bonds in the fall of 1850. Some track was laid. 

Towns also made cash gifts to railroads. Brenham gave one com¬ 

pany one hundred fifty thousand dollars in cash plus rights-of-way 

to build through the town. Fort Worth made it a practice to give 

36 
bonuses to roads which located,terminals there. 

Houston built, owned and operated a connecting line to the 

Buffalo Bayou, Brazos and Colorado. The legislature authorized the 

city to issue one hundred thousand dollars in bonds for the construc¬ 

tion in 1856. The state required that only property owners pass on 

the issue. Four hundred eighty-five of five hundred votes cast were 

affirmative. The city borrowed an additional thirty thousand dollars 

from the Special School Fund and built its line. It operated the 

connector for a few years, then sold it to an established railroad 
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for $170,000.00.37 

Antebellum Texas was not committed to pure laissez faire 

economic policy. 
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CHAPTER TWO 

REPUBLICANS, REDEEMERS, AND RECONSTRUCTION: 

LOGROLLING ON THE RAILROADS 

The Civil War interrupted railroad building, but the War and 

its aftermath influenced the course of subsidization and regulation 

of railroad corporations. 

The prewar political elite had been a relatively homogeneous 

group of planters and merchants dependent on cotton. Opposition to 

the elite came from the lesser-developed areas of settlement. While 

there was general agreement among all elements of Texas society on 

the need for internal improvement projects, a public school system, 

and eleemosynary institutions, the allocation of state resources and 

the distribution of the tax burden created dissension. The lesser- 

developed areas1 populations were discontented with the policies of 

planter-dominated administrations. West Texans in need of railroads 

and frontier protection saw the state government subsidizing the con¬ 

struction of lines in central Texas, home of the planter elite, while 

their section remained isolated from markets. Further, the west Texans 

felt that the state government callously ignored their pleas for more 

protection against Indians. The northern and eastern sections of the 

state similarly resented the concentration of internal improvements in 

central Texas, where Houston and Galveston dominated trade. The debate 

over secession coalesced this sectional opposition to the elite.’*’ 
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. Sam Houston, a Jacksonian nationalist, campaigned for governor 

as a Unionist on the eve of the Civil War. His appeal to discontented 

Texans rested on the failure of the state to provide public schools, 

an equally distributed transportation network, and frontier protection. 

He asserted that the planters dominated state government and had turned 

their backs on egalitarianism. As proof for his charges, Houston 

offered the planters1 support for secession, an event which would close 

off opportunity to the common man. George W. Paschal, A. J. Hamilton, 

Morgan C. Hamilton, and Elisha M. Pease, men of high professional and 

2 
political status, supported Houston*s successful campaign. 

These men were not ideologues supportive of strong Federal 

government and opposed to state*s rights. Some, like Hamilton and 

Pease, had strong economic incentives for opposing secession. They 

owned land on or near the frontier areas where federal troops provided 

protection as well as a local market. Others, like Houston and Bell, 

were old time Texas politicians who had lost their political leadership 

to the slavocracy. Paschal, a successful and erudite lawyer, valued 

3 
Jeffersonian democracy, social stability, and nationalism. The 

machinations of the southern elite in national politics were a perver¬ 

sion of his ideas of state rights under constitutional federalism and 

threatened the rule of law. 

Successful in 1859, this coalition opposed to the planter elite 

could not hold together in the secession fever which swept the state 

following Lincoln’s election. Although the sparsely settled western 

4 
and northern areas showed strong opposition to secession, the state 

withdrew from the Union and allied itself with the Confederacy. The 



Hamilton brothers, like many other Texas Unionists, went north• Paschal 

and Houston, among others, remained in the state but refused to support 

the war effort. Some of the Unionists acquiesced in their neighbors’ 

decision and joined in the Confederate rebellion. The planter elite, 

organized into the Democratic party in the late 1850’s, regained the 

governor’s office, retained control of the legislature and the courts, 

and plunged the state into the war. 

John H. Reagan, a member of the elite and a true party man, ac¬ 

cepted appointment as Postmaster General of the Confederacy in 1861. 

It was there that Reagan first became acquainted with the railroad 

industry. The constitution of the Confederate States of America re¬ 

quired that the postal service become self-supporting by March 1, 1863. 

Reagan would have to reduce transportation costs if he were to comply 

with the constitutional directive. Accordingly, he called for railroad 

executives in the Confederacy and adjacent states to meet with him at 

Montgomery in April, 1861. Thirty-five men responded. The executives 

agreed to adopt Reagan’s proposals to cut rates and to allow him to 

schedule deliveries and designate routes so long as the emergency 

existed. Their patriotism began to wane, however, as the months wore 

on and the emergency grew worse. Inflation, rising wages, low payments 

from the post office, and governmental regulations created resentment 

among the railroad men. They accused Reagan of having duped them at 

the Montgomery Convention. Reagan returned their animosity, reporting 

to the Confederate Congress that the railroads were greedy monopolies 

needing reform. Companies began refusing to carry mail until the 
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government dropped regulation and allowed the roads to raise charges. 

Reagan, cut off compensation and sought other means for transporting 

the mail. By the end of 1863, the companies had begun to operate on 

Reagan's terms. He reciprocated their cooperation by attempting to 

persuade the Confèderate Congress to increase payment to the roads, 

especially since the Confederate dollar had depreciated. Reagan's 

experiences with the southern railway corporations were the beginning 

of a political career which would center on railroad regulation.^ 

■ While Reagan dealt with corporate executives at Richmond, the 

state government at Austin legislated in favor of railroad corporations. 

The School Fund had provided the state's investment capital prior to 

the war and several railroad corporations had borrowed from it. Unable 

to meet their payments during the war, the companies asked the state 

government for relief. The legislature complied by passing an act in 

1861 which extended the due dates of loans to January 1, 1864, or to 

six months following the war's end should that date occur first.^ In 

1864 the legislature allowed the companies to pay back their loans in 

Confederate and state paper at face value.^ This act, which amounted 

to a plunder of the School Fund, would be at the center of controversy 

during Reconstruction. 

War's end held out the potential for a return to power of the 

old Unionist coalition. The planters' state government had collapsed, 

and President Johnson appointed A. J. Hamilton provisional governor of 

Texas. Hamilton was a politically ambitious lawyer who had served as 

state representative from Travis County. He had consistently and 

loudly opposed the regular Democratic leadership prior to the war. 
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After supporting Houston's election in 1859, he had gone to Washington 

as a Congressman. He had returned to Texas in 1861 hut had fled the 

state in the face of anti-Unionist sentiment. In 1865 he found himself 
g 

in the governor's office. 

Hamilton brought former Unionists who had supported the rebellion 

into his postwar government, as well as those who had opposed the 

Confederacy. And he carefully provided for representation of western 

and northern Texas in his administration. His desire to rebuild the 

prewar coalition which had successfully opposed the central Texas 

Democrats in 1859 was ultimately unsatisfied. In a few years’ time, 

the power of a unified Democracy would prove too much for a coalition 

of divergent interests to contend against. The Unionists could not 

hold together. 

Factionalism within the coalition appeared at the constitu¬ 

tional convention of 1866. One group, led by Hamilton, believed that 

speedy reunion with the North could be achieved only by meeting the 

demands of the victors. The state should repudiate the war debt, ac¬ 

cept emancipation, and protect the political liberties of the freedmen. 

A conservative group of Unionists opposed the Hamilton faction for 

various economic and political reasons, but the source of their chief 

criticism was the administration's position toward the freedmen. The 

conservative Unionists adopted the position of former secessionists 

on race; that is, they abhorred action which might elevate the Negro's 

social position, increase his economic opportunity, or make him a 

political equal. Former secessionists and conservative Unionists, 

9 
then, operated together against the Hamilton faction on racial issues. 
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However,, the Unionist groups cooperated on certain economic issues. 

The conservative faction and the administration agreed on the 

need to encourage railroad construction. Because of their efforts, 

the Constitution of 1866 provided that companies which laid track 

would have state guarantees for their bonds. They continued the land 

grant program of the 1850's. Farmers and planters from central Texas 

resisted the Unionists' program.^ Because central Texans owned the 

state's most valuable lands, they paid more taxes than farmers in 

other sections. But unless the legislature were in their hands, com¬ 

panies building outside their region would receive state subsidies. 

They desired no encouragement of railroad construction unless the 

allocation of resources were in their own hands. At the time of the 

Constitutional Convention, there was some uncertainty over who would 

control the next legislature. 

The conservative Unionists and former secessionists were suc¬ 

cessful at the polls in the state elections of 1866. James W. Throck¬ 

morton, former Unionist, slaveholder, and Confederate military officer 

was elected governor. The legislature sent Oran M. Roberts, former 

president of the Texas secession convention, to the United States 

Senate. The old guard had returned to power. This legislature, the 

Eleventh, chartered sixteen railroads. It amended the original land 

grant program to allow the companies more time to locate their lands 

and extended the alienation period to fourteen years for the first 

half of their land and to twenty-one years for the second half.^ 

But before any of these companies began construction, some important 

political questions would be raised and answered. 
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The Reconstruction Acts of March, 1867, brought Texas' state 

officials under military authority. General Philip Sheridan, commander 

of the Fifth Military District, removed Throckmorton as "an impediment 

12 
to reconstruction" and appointed ex-Governor Pease to the office. 

By this time, the Hamilton Unionists, with the help of black leaders, 

some newly-arrived Republicans from the North, and the Union League 

clubs had established a Republican party in Texas. Pease and the 

13 
Hamilton brothers were the new party's self-appointed leaders. By 

the terms of Congressional Reconstruction, the state's rabid secession¬ 

ists were disfranchised and the Democratic party was seriously weakened. 

When the Texans met to write a new constitution in 1868 in order to 

comply with Congressional directives, the Republicans had an over¬ 

whelming majority. But dissension within the new party provided for 

lively conflict at the convention. Ab initio was one of the first 

issues to come before the delegates, and the railroads became an im¬ 

portant factor in the controversy surrounding this doctrine. 

Ab initio was the doctrine that secession was null and void 

from the beginning and that all governments existing in Texas from 

1861 to 1866 had been illegal. All laws passed by those governments 

were, likewise, illegal. The issue had arisen in the convention of 

1866. That convention had rejected ab initio and had declared the 

ordinance of secession null and void as of 1866. The question arose 

again the following year when Comptroller Morgan Hamilton suggested 

that all legislation from 1861 to March, 1867, when Congress established 

14 
the military government, was null and void. 
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Hamilton's interest in ab initio grew out of his extensive land 

holdings* The Eleventh Legislature had passed "An Act to Collect Back 

Taxes on Land".^ It required payment of all "land taxes assessed 

between 1849 and 1867 on the basis of specie valuation of the lands 

at the time the payment had been due." A ten percent per annum penalty 

was due as well* Hamilton had fled the state during the war and had 

not paid taxes to the Confederate state government. If the law were 

enforced, it would be to his economic detriment, while persons who 

had aided the rebellion and paid their taxes in Confederate paper 

would benefit. 

There was much opposition to Hamilton’s extreme stand on ab 

initio. Pease maintained that the law worked against former rebels 

because most of the unrendered lands in the state belonged to them. 

Besides, Pease continued, suspension of the law would benefit only 

large land holders to the detriment of the state treasury at a time 

when Texas sorely needed money for public schools, charitable institu¬ 

tions and internal improvements. Other opponents pointed out the legal 

chaos ab initio would create in individual lives. Wills, contracts of 

sale, marriages—all legal instruments issued between 1861 and 1867 

would have no force. The state would have a generation of young 

16 
bastards on its hands, ab initio opponents pointed out. 

However, Hamilton found support for his position at the consti¬ 

tutional convention of 1868. One group opposed a railroad charter 

granted by the Eleventh Legislature to several former Confederate 

officers who incorporated as the Houston and Great Northern Railroad, 
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a promising venture. But Hamilton gained his greatest support when 

delegates realized the implications of the issue for the Special 

School Fund. If the 1864 law allowing railroads to repay their loans 

in Confederate paper were voided, and if the companies were forced to 

repay the Fund in specie, the School Fund would recover. That could 

mean new-loans to companies which would expand the rail network, the 

state's ability to attract capital would increase, and a public school 

system might be funded. The administration, however, continued to 

oppose the supporters of ab Initio and a temporary stand-off developed. 

Meanwhile, J. W. Flanagan, a colorful East Texas Unionist, a 

railroad builder and speculator, sometimes farmer, and associate of 

Pease and Jack Hamilton, was chairing the convention Committee on 

Internal Affairs. He proposed that the convention validate the pay¬ 

ments made by railroads to the Fund during the war. Further, he sug¬ 

gested that the state foreclose on the Buffalo Bayou, Brazos, and 

Colorado Railroad, the Southern Pacific and the Texas and New Orleans.^ 

Galveston newpaper editor Ferdinand Flake charged that Flanagan was 

in the pocket of certain railroad interests. According to Flake, 

the roads would be relieved of their indebtedness, the state sale 

would not attract Northern investors, and the owners would buy back 

18 
their roads at a fraction of the market value. Flanagan's report 

threatened to undermine the position of ab initio supporters. 

The Special Select Committee on Railroads came to the support 

of the proponents of ab initio with a proposal to foreclose on all 

railroads indebted to the state and to invalidate all payments made 
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to the state under the law of 1864. The two reports came before the 

convention on the same day. The delegates tabled them both. 

The following day the administration offered a measure which 

recognized the nullity of legislation after secession provided that 

no private legal arrangements would be voided. This meant approval 

for the controversial railroad acts, but it preserved the principle 

of jJl initio• The delegates accepted this proposal. 

Railroad construction was at the center of another controver¬ 

sial issue before the constitutional convention. Republican business¬ 

men and politicians from west Texas had petitioned the United States 

House Committee on Reconstruction for division of Texas into three 

states. Fernando C. Beaman, member from Michigan, had introduced a 

bill providing for such a division, and it was before the House while 

the convention sat at Austin. The convention Committee on Division 

called for the delegates to endorse Beaman's bill. West Texans wanted 

separation for economic reasons. In a petition to Thaddeus Stevens, 

E. Degener, I. A. Paschal, and George Brackenridge, among others, 

wrote that they wanted to be free from the political and economic 

domination of central Texas and Houston and Galveston. Division was 

necessary 

so that 'our' credit can be applied toward building 
'our' roads, as we are not properly tributary 
to Houston or Galveston.^ 

Finally, the ill will toward the interests that had plundered 

the School Fund and sectional jealousies worked against state support 

for railroad construction. The Constitution of 1868-69 reversed the 
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momentum of state aid to railroad companies. It prohibited land 

grants to corporations and restricted the investment of School Fund 

monies to United States securities. 

The voters adopted the new constitution in the elections of 

20 
1869. A wing of the Republican party led by E. J. Davis and dubbed 

the Radical Republicans carried the day at the polls. Davis won the 

governorship and the Radicals secured a large number of legislative 

seats. The newly elected legislature met briefly to approve the Thir¬ 

teenth, Fourteenth, and Fifteenth Amendments to the United States 

Constitution and elected Morgan Hamilton and J. W. Flanagan to the 

United States Senate. Congress readmitted Texas to the Union in 

March, 1870, and the new officials assumed the civil functions of 

government April 16, 1870. 

Several members of the new legislature had financial interests 

in railroad promotions and railroad lobbyists worked vigorously for 

state aid in new construction and for aid in rebuilding roads which 

had deteriorated during the war. In return for support for the Repub¬ 

lican legislative program, administration men nominally opposed to the 

railroad interests secured passage of a bill to grant an old charter 

to the new Southern Pacific Company, so that the new company could 

circumvent the constitutional prohibition against land grants. Under 

the old charter, the company would qualify for public lands. Another 

bill provided for the investment of school funds in Houston and Texas 

21 
Central Railroad bonds. 

Davis vetoed these two bills as unconstitutional. The House 
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failed to pass them over his veto. Political opponents accused Davis 

of reneging on his political deal. Proponents of the bills blocked 

action on the governorfs program. Railroad lobbyists and their poli¬ 

tical allies negotiated a compromise with the administration whereby 

the governor would agree to back railroad bonds with state bonds. It 

was public knowledge that Davis favored a railroad which would link 

his section of the state, the southwest, to major markets outside. A 

group of investors including T. W. House of Galveston, Richard King, 

and New York businessmen expressed interest in a charter for a line, 

to be called the International, which would connect Laredo to the Red 

22 
River. Davis agreed to the compromise. The state chartered the 

International, promising $10,000.00 in state bonds for each mile of 

track laid. The E&TC bill passed over the veto. Davis could not agree 

to the Southern Pacific Company deception. Action on that company was 

23 
held over for the following legislature. 

Newspapers around the state printed accusations of bribery, 

fraud, and political buccaneering against Davis. An agrarian wing of 

the Republican party, led by Morgan Hamilton, reacted bitterly to the 

compromise. Hamilton charged that railroad corporations had taken 

control of the party in Texas. The chairman of the party's state 

executive committee, James G. Tracy, was a vigorous promoter of inter¬ 

nal improvement projects. Hamilton charged that Tracy was an agent of 

railroad "monopolists”. He complained, as well, that his fellow 

senator, Flanagan, had 
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done nothing on the face of the earth 
since he has been here but log roll on rail- ^ 

road matters and hand in disability petitions. 

The differences between Hamilton's and Flanagan's interests symbolized 

a growing lack of cohesion in the state's Republican party. It was 

not a solid bloc. 

The Davis administration, then, could not count on solid party 

backing for its legislative program. Compromising with railroad in¬ 

terests in and out of the party was part of the price for legislation 

which Davis hoped would restore law and order, improve the economic 

and political position of blacks, and elevate the social status of 

whites who had been outside the traditional power establishment. The 

25 
Grant administration offered Davis Republicans little aid. The 

reforming zeal of the Republican party at the national level had begun 

to flow away f.rom efforts to reconstruct Southern society. The spirit 

of Appomattox was waning, and E. J. Davis was on his own. 
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CHAPTER THREE 

REGULATION AND REACTION: ADEQUATE STATES 

The crusading overtones of Republicanism apparent in the 1850’s 

and especially during the 1860’s were difficult to find in the national 

party of 1870. In the prosecution of the Civil War, Abraham Lincoln 

and the Republicans had found the Constitution adequate to embrace an 

activist central government without interfering permanently with state- 

centered federalism. The Republicans had activated the armed forces 

to preserve the Union. The impulse of reform quickened as the limited 

early war aims evolved into a campaign to emancipate the slaves and, 

finally, to destroy the "peculiar institution" in America. The spirit 

reached its peak as Republicans attempted to make emancipation meaning¬ 

ful with the creation of the Freedmen’s Bureau and passage of the Civil 

Rights Act of 1866. The energy impelling governmental activism ebbed 

steadily from 1866 to decade's end.^ 

Postwar reformers in the East took an antiseptic approach in 

their efforts to improve society. Distrustful of politicians who had 

put party politics above ideology, disgusted by political corruption, 

and fearful of the potential excesses of majoritarian rule, these well- 

educated, wealthy reformers relied on genteel methods of improvement. 

They hoped to bring about change and influence policy from outside 
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the mud-bespattered political arena. Their method was to collect 

and classify information then disseminate it to political leaders, 

businessmen, and the reading public. These people wanted profession¬ 

alization of the civil service, rationalization of knowledge in the 

scientific spirit, and bureaucracies of experts to provide leadership 

in government, business, and society. Their goal was an ordered, 

2 
rational society. 

The Massachusetts Board of Railroad Commissioners was typical 

of genteel reformers1 creations. Established in 1869, it comprised 

a small body of experts, appointed by the governor and removed from 

politics. Its purpose was to investigate railroad accidents, compile 

statistics, and publish its findings along with recommendations for 

improvements. The commission had no coercive powers. None were 

wanted, for the reformers believed that conflicts growing out of the 

railroad system would be resolved rationally when all interests read 

and understood the experts1 information and suggestions. Charles 

Francis Adams, Jr., a self-made expert on railroads, became the 

commission^ chairman in 1872. Grandson of John Quincy Adams, 

Harvard graduate, historian and economist, Adams was representative 

3 
of the postwar elite reformers. The commission he chaired was a 

forerunner of the Texas Railroad Commission, but the concept of what 

the proper function of a regulatory commission was underwent signifi¬ 

cant modification in the western states. 

Regulatory activity on the state level in the West was con¬ 

siderably more vigorous than in the East. The 1870fs saw the rise of 
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agrarian activism, operating most forcefully on the state level. 

Western farmers, beset by financial difficulties and drought during 

the early years of the decade began to organize to voice their griev¬ 

ances. A common complaint was that railroad corporations charged 

unreasonably high freight rates and indulged in immoral business 

practices. In those areas served by railroads, the earlier interest 

in encouraging construction shifted to an interest in regulating the 

transportation system in favor of shippers. 

In Texas, Grange clubs sent numerous memorials to the legisla¬ 

ture asking for measures to lower railroad freight charges. Respond¬ 

ing to repeated complaints about rates on the Houston and Texas Central 

a legislative committee investigated the corporation in 1871. The com¬ 

mittee duly recorded charges of "exorbitant" rates and reported testi¬ 

mony that the company was "an incubus and monopoly."^ No regulatory 

legislation resulted from the committee's work at the time. 

Some Texans took more direct action against the rate-setting 

practices of certain lines. In 1869 the Buffalo Bayou, Brazos, and 

Colorado began requiring specie instead of currency from its customers. 

Specie commanded a substantial premium over currency, but the railroad 

did not discount its rates. A dozen communities in Fayette, Comal, 

and Brazos Counties organized wagon trains, called themselves the East 

and West Colorado Transportation Company and proposed to haul freight 

to and from the coast. The BBB&C quickly saw the error of its ways and 

reduced freight rates, relieving the new company of the necessity to 

prove itself.^ But private initiatives like this one could not 
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effectively control misuse of railroad corporations’ economic clout. 

Most shippers turned to their state governments for protection against 

powerful corporations. 

Farmers throughout the west, as well as businessmen from New 

York^ to Wisconsin whose interests were damaged by some railroad 

practices, charged the corporations with levying excessive freight 

rates and grain storage fees. Pooling agreements, rebates, and dis¬ 

criminatory charges angered those who did not share in the largesse. 

Westerners organized in Grange clubs, and later into the Farmers’ 

Alliance, acted through their state legislatures to gain some control 

g 
of corporate activities which affected their lives. 

It was not necessary for state governments or courts to create 

a new body of law out of whole cloth to deal with corporate power in 

the second half of the century. State courts had developed three 

doctrines over the previous decades which helped to counter the growing 

power of corporate businesses and which added a measure of balance to 

the uneven contest between unorganized interests and incorporated 

capital. The first of those doctrines was the concept that some busi¬ 

nesses were "affected with a public interest" and were, for that reason, 

susceptible to legislative regulation. The second was the eminent 

domain power. The third was the state police power. 

The "public interest" doctrine grew out of the common law of 

riparian rights. Stated by Lord Chief Justice Matthew Hale in the 

seventeenth century in two treatises, De Jure Maris and De Portibus 

Maris, the doctrine entered American jurisprudence early in the 
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nineteenth century. Hale's doctrines stated that certain waterways 

were publici juris ; in American law the term came to mean "affected 

with a public interest." Though the bottoms and adjacent lands might 

be privately owned, a navigable river was a waterway publici juris 

because it was a highway for commerce and migration. When a waterway 

was publici juris riparian owners’ properties were affected with a 

public interest and their uses were susceptible to regulation by the 

sovereign acting on behalf of the public. Lord Hale wrote, 

. . . all nuisiances and Impediments of passage, 
though in the private soil of any person, can be 
punished by indictment, and removed.9 

Bridges and ferries were affected with a public interest because 

they were common carriers across waterways and because, historically, 

they were monopolies granted by the sovereign. The sovereign regulated 

tolls collection for these reasons. Even when a ferry or bridge had 

not been granted a monopoly but was, in fact, the only practicable 

means of crossing a waterway at a certain place, the sovereign regu¬ 

lated tolls; the public was forced to use the facility to carry on 

commerce, it was a practical monopoly, and it was, therefore, subject 

to regulation. 

A publication of 1787 called Collection of Tracts Relative to 

the Law of England and edited by Francis Hargrave contained Hale's 

treatises. American jurisprudents cited the Hargrave edition as early 

as 1805."^ The Americans applied Hale's doctrines directly at times. 

In many instances, judges modified the doctrines to suit American cir¬ 

cumstances. In a New York case of 1831, the judge designated the steam 
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railway a common carrier and "under great liabilities to the public."^ 

The public had access to the facility, it was the business of the 

facility to serve the public, so the operators had public obligations. 

In the same year the Supreme Court of North Carolina declared that "the 

railroad corporation is a franchise, like a ferry or any other. As to 

12 
the public, it is a highway, and in the strictest public! .juris." 

13 
In deciding an Iowa case of 1856, Iowa Supreme Court Justice 

Woodward applied Hale with important modification. Woodward cited De 

Jure Maris to rule that the beds of navigable streams as well as their 

waters were held by the sovereign "as a trust for the public use and 

benefit." He also held that the Mississippi River was a waterway, 

public! juris, because it was a "highway" of public commerce. The 

court had dismissed the technical common law definition of public water¬ 

ways as those affected by the tide's ebb and flow and explicitly applied 

"common sense" to define the limits of public interest in American 

waterways. The great inland waterways were vital arteries of commerce 

in which the public had a great interest. 

In modifying the definition of public waterways, the Iowa Court 

had the support of an earlier decision of the Taney court. In The 

Propeller Genessee Chief case the United States Supreme Court had 

asserted that "the English mode of defining a public river" was not 

appropriate to the United States. 

Several other United States Supreme Court decisions incorporated 

Hale directly or indirectly, up to and including the Granger cases of 

1877.^ The doctrines of public interest and public highways of 
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commerce were instrumental in the development of governmental trans¬ 

portation policy. 

Halefs concepts also affected the development of eminent domain 

law in America. The eminent domain power was the second doctrine which 

aided state legislatures in their attempts to curb corporate economic 

power while encouraging progress in their domestic economies. An issue 

of The Monthly Reporter in 1856 defined eminent domain as the power of 

"taking private property for public purposes"^ provided that govern¬ 

ments compensate owners for takings. State courts guarded against 

abuse of this power by insisting that private property be taken only 

for public use or for public purposes and that the owner be compen¬ 

sated fairly. These limitations protected vested rights, but at the 

same time state courts developed doctrines around eminent domain which 

prevented vested interests from halting economic progress. The courts 

uniformly approved exercise of eminent domain when state governments 

built and operated public enterprises. Court decisions provided 

officers administering eminent domain proceedings with immunity from 

torts and from suits for equitable relief for trespass, nuisance, and 

damage. In determining fair compensation, courts allowed states to 

subtract the potential value of public improvements to the private 

owner from the value of the private property. Losses resulting from 

eminent domain proceedings but not involving physical invasion of 

property or loss of title were riot compensable. Consequential damages, 

as we would call them today, were absorbed by the owner.^ 

These doctrines surrounding eminent domain provided support for 
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private businesses engaged in public enterprises. States commonly 

delegated the eminent domain power to private corporations engaged in 

internal improvements projects. (The charter of the Texas Railroad, 

Navigation, and Banking Company illustrates the practice.) States 

chartered private corporations to carry out these projects because 

the states chronically lacked sufficient funds to undertake them them¬ 

selves. The power to condemn property was essential to the corpora¬ 

tions’ tasks. Many states gave the corporations1 agents the immuni¬ 

ties ordinarily given state officials engaged in similar proceedings. 

The criterion by which a legislature could delegate the power 

of eminent domain to a corporation was the degree to which the public 

had an interest in the enterprise. In general, state courts distin¬ 

guished private enterprises from public enterprises which could exer¬ 

cise eminent domain by the rule that so long as ”the work for which 

(condemned property) is taken, is . . . open to the use of the public, 

under reasonable regulations, as a matter of right and not merely as 

a favor”^ the delegation of eminent domain was proper. 

Railroad corporations uniformly enjoyed the eminent domain 

power. Courts equated Hale’s ferries and bridges, public! juris, to 

railroad corporations because the public had access to their facilities 

upon payment of tolls and because they provided the most efficient form 

of transportation. Therefore, the railroads served a public purpose. 

Courts also upheld the delegation of eminent domain power on pragmatic 

grounds. The economic importance of internal communication to the gen¬ 

eral prosperity was cause enough to sustain exercise of the power by 
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railroad corporations. In devolving the eminent domain power onto 

railroad corporations, states provided the businesses a considerable 

involuntary subsidy. This was because assessments of fair compensa¬ 

tion which subtracted social benefits from the value of private prop¬ 

erty often left the owner with a compensation far below the market 

18 
value of his property. States also subsidized the railroads by 

authorizing tax-supported bond subscriptions by counties and munici¬ 

palities. Texas, of course, provided land grants to corporations in 

addition to these other forms of aid. The justification for delegating 

the eminent domain and for providing other subsidization for the rail¬ 

roads was that legislatures were acting for the public good. 

For legislatures to take positive actions in the public inter¬ 

est was the cornerstone of the third doctrine which helped to balance 

communal needs and goals against the narrower ends of corporate busi¬ 

ness enterprises. That doctrine was the state police power. The 

police power was the right of state government to legislate for the 

health, morals and welfare of the public. In pursuit of that right, 

state governments began regulating economic activities within their 

borders in the earliest years of the last century. Chief Justice 

Lemuel Shaw of Massachusetts developed the doctrine most ably. Accord¬ 

ing to Leonard W. Levy, the power of the government to regulate in the 

public interest was the ”basic doctrine” of the Massachusetts Courts 

19 
constitutional law. The antebellum United States Supreme Courts 

supported state legislators in exercise of the police power almost 

uniformly. Railroad corporations, as common carriers, as highways of 

public commerce, and as recipients of state subsidies were regulated 
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by states, usually by the terms of corporate charters. Challenges to 

the police power and eminent domain became more common during the rail¬ 

road boom after the war, but the United States Supreme Court continued 

to support broad application of the police power into the 1880's. 

Courts were careful to limit arbitrary use of those powers, but kept 

them available to governments acting in the public interest. 

Throughout the first seven decades of the nineteenth century, 

then, the American legal system had developed doctrines which served 

opposing values. On one side were communal needs and ambitions, entre¬ 

preneurial innovation, and the responsibilities and duties owed the 

public by private interests. Sometimes, states achieved these goals 

coercively through governmental regulation and divestiture of private 

property. On the other side were vested rights, property stability, 

and constitutional protections for individual rights and liberties 

from capricious acts of government. If there were imbalances, the 

scales tipped to the side of the broad public interest on the state 

level as often as to the side of private corporate enterprise. 

Doctrines which threatened vested rights did not go unchallenged. 

Conservative and learned jurisprudents like Joseph Story, Daniel 

Webster, Thomas Cooley, David Dudley Field, and John Dillon feared the 

effects these doctrines could have on the propertied classes and on 

the cherished liberty to conduct business with little governmental 

20 
interference. In addition to the grievous consequences which could 

result from unrestrained application of these doctrines by political 

majorities, Cooley saw the implications for regulation of many corpor¬ 

ate activities inherent in governmental assistance to private corporations. 
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It was true that possession of the eminent domain power could benefit 

corporations. And the ability of the state to delegate taxing author¬ 

ity to municipalities could provide valuable subsidization for rail¬ 

road corporations. But to enjoy these benefits a corporation had to 

operate for a "public purpose." If it did so, the police power vested 

in public officials ample authority to regulate corporate activities. 

Those enamored of laissez faire theory found the prospect unpleasant. 

Cooley and the others would have brought an end to the delega¬ 

tion of the powers of sovereignty to any private corporation. They 

foresaw the implications for regulation of any enterprise if the divi¬ 

sion between public and private enterprises rested upon a "public 

interest" doctrine. Public support for private corporations had gone 

too far, they believed. In order to reverse the direction of govern¬ 

mental subsidization and regulation of corporate business, Cooley went 

so far as to support repudiation of the bonded indebtedness many muni- 

21 
cipalities had assumed for railroad construction. However, most 

state courts and the United States Supreme Court were not ready to 

follow Cooley down the path of ideological purity. 

22 
In 1863 Gelpcke v. Dubuque reached the Supreme Court. The 

Iowa Supreme Court had ruled in 1862 that a railroad corporation was 

not public and not eligible for tax subsidies, relieving the city of 

Dubuque of its debt to the railroad.’ This ruling reversed the same 

court’s earlier decisions upholding local aid to railroads on public 

purpose grounds. The United State Supreme Court reversed the state 

court’s 1862 ruling. In the majority opinion, Justice Swayne wrote 
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that Iowa and sixteen other states had decided in a long line of cases 

that municipal subscriptions to railroad bonds were constitutional. 

In any case, bonds issued prior to the 1862 decision were valid con¬ 

tracts. Swayne continued that the Supreme Court of the United States 

would follow the latest state court decisions as a general rule. How¬ 

ever, he wrote, the Iowa court's recent decision was an "oscillation 

in the course of . . . judicial settlement." The land's highest court 

would not "sacrifice . . . truth, justice, and law." The plaintiff 

was entitled to payment on the debt owed him by the city of Dubuque. 

Three years later the Texas Supreme Court heard a similar 

23 
case. The city of San Antonio had ceased collecting taxes for pay¬ 

ment on railroad bonds. Enoch Jones, president of the San Antonio and 

Mexican Gulf Railroad sued the city for overdue interest on bond sub¬ 

scriptions. I. A. and George W. Paschal, counsel for Jones, argued 

that the railroad's charter was a valid contract. Further, they 

asserted that the legislature had acted constitutionally in authoriz¬ 

ing the city to become a stockholder in the corporation. And the right 

of a city to collect taxes to pay municipal obligations was firmly es¬ 

tablished by numerous decisions in other state courts and in the United 

States Supreme Court. Noting that cogent dissenting arguments had been 

made on these matters in other cases, the Texas Supreme Court found for 

Jones, declaring that the weight of judicial opinion was clearly in 

favor of the Paschals' arguments. 

In time legal interpretations of the "due process" language of 

the Fourteenth Amendment would serve the conservatives’ cause. But the 

1870's belonged to the side committed to the efficacy of active state 

government 
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CHAPTER FOUR 

AGRARIANS AND ACTIVISM 

"The peril is legislation." 

Jay Gould 

The state of Illinois wrote a new constitution in 1870. Members 

of the Patrons of Husbandry, commonly called the Grange, were a numeri¬ 

cal majority in the constitutional convention. The document they pro¬ 

duced reflected their determination to gain a measure of control over 

corporate business enterprise through their state government. The new 

constitution prohibited higher charges for short hauls on railroads 

than for long hauls. It directed the legislature to set maximum rates 

for railroad services, to regulate the shipping and storage of grain, 

and to create a state commission to police railroad corporations and 

grain elevator businesses.^" The Grangers had made their intention to 

regulate the railroads clear before the delegates convened. Their 

pronouncements had generated considerable public attention. Charles 

Francis Adams, Jr., pursuing his self-education in railroad economics 

and operations, traveled to Illinois to observe the proceedings. Adams 

reported having had a conversation with an Illinois farmer who was com¬ 

mitted to the idea that the legislature set rates for rail shipments. 

Adams explained the necessity for careful study of all the economic 

and legal questions involved in regulation. He assured the farmer 
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that to write a statute or to formulate a constitutional provision 

which would provide for regulation but not cripple economic development 

would require much thought and study by experts. The farmer’s reply to 

Adams was "Why I don’t think I should have any trouble in drawing up 

2 
an act in half an hour which would settle the whole thing." The 

farmers of the west did not demonstrate serious doubts over the ability 

of their state governments to curb corporate power to the benefit of 

the public. It was simply a matter of state legislators carrying out 

the majority will. 

It took longer than half an hour, but the Illinois legislature 

complied with the constitutional mandate for regulation of railroads 

and grain elevators and created a railroad commission in 1871. This 

commission was the first agency created by a state government which had 

3 
power to formulate regulations and to enforce them. The commission 

could subpoena persons and requisition documents in its investigations, 

it could set rates, promulgate rules, and it could enforce its rates 

schedules and regulations. 

The railroads fought the Illinois Commission’s rate-setting 

powers as well as regulatory legislation in several other Midwestern 

states in a series of suits known as the Granger cases. In the leading 

4 
case, Munn v. Illinois, the owners of a grain elevator business con¬ 

tested the constitutionality of statutes setting maximum rates for 

grain storage. Their counsel argued that the laws abrogated the due 

process clause of the Fourteenth Amendment by depriving the owners of 

their property by legislative fiat. The United States Supreme Court 
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did not agree. The three legal concepts underpinning the adequacy of 

state governments to regulate corporate activity came together in this 

case to provide the logic of the Court’s decision in favor of the 

state. 

Hale's public purpose doctrine, the public obligations of pri¬ 

vate corporations which exercised delegated powers, and broad applica¬ 

tion of the state police power provided the foundation for the Court’s 

finding. The central question in Munn, as Justice Bradley explained 

it a year later, was the extent of the police power.^ The Court held 

that a private elevator business, though not a corporation chartered 

or licensed by the state, but which was vital to the economic pursuits 

of Illinois farmers was susceptible to regulation by the state. In the 

majority opinion, Chief Justice Waite cited Hale: 

. . . when private property is devoted to a public 
use, it is subject to public regulation. 

As common carriers, that is, facilities to which the public had access 

and which were compelled to serve the public upon payment of tolls, the 

railroads were "affected with a public interest" and subject to regula¬ 

tion. Waite wrote that the right of state legislatures to require rail¬ 

roads to charge "reasonable" tolls was well-established, citing Hale 

on ferries and toll bridges. The grain elevators, Waite continued, 

were an integral part of the commercial network of the Midwest, just 

as were the railroads. Farmers had no choice but to store their grain 

in them, as they had no choice but to use the railroads if they were to 

participate in the national economy. The grain warehouses, like Hale's 

ferries, were a practical monopoly. The state of Illinois, therefore, 
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was justified in policing the elevators' tolls. In the Court's opinion, 

the principle behind the legislature's setting a maximum rate of charges 

did not violate the Fourteenth Amendment. In Munn, the Supreme Court 

had reaffirmed numerous state court decisions and the instincts of 

agrarian legislatures that regulation of corporate activity in the 

public interest was a proper exercise of the police power. 

Agrarian majorities in Texas assumed a similar stance toward 

regulation of railroads. The Texans wrote a new constitution in 1875 

to replace the Reconstruction constitution of 1869. Complaints against 

abusive railroad practices were widespread when the constitutional con¬ 

vention met, and, as in the Illinois convention, agrarians constituted 

a majority of the delegates.** There was general agreement among them 

on the need for more stringent regulation of the railroads, but there 

were differences of opinion over proper methods. One group favored a 

regulatory commission. Another favored direct regulation by the state 

legislature.^ The convention opted for legislative regulation without 

an established commission. In Article X of the new constitution the 

delegates designated railroads public highways and railroad companies 

common carriers. The article directed the legislature to pass laws 

to correct abuses and to prevent discriminations in freight and passen¬ 

ger rates. The article also prohibited consolidation of competing 

lines and required companies to maintain offices in the state and to 

open their books to the legislature for inspection. While these pro¬ 

visions reflected opposition to the practices of some lines, the 

authors of the new constitution recognized the state's need for 
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expansion of the rail network. 

Accordingly, the constitution provided for passage of a general 

subsidy law for new railroad construction and for a general incorpora¬ 

tion law. The prohibition against land grants in the Constitution of 

1869 had been superceded by an amendment in 1873. The amendment per¬ 

mitted the legislature to make land grants of twenty sections per mile 

g 
or less by individual charter. However, incorporation and subsidiza¬ 

tion by special acts of the legislature left the door open to sectional 

favoritism and political corruption. A general incorporation law would 

encourage the formation of companies to construct new roads and a gen¬ 

eral subsidy law would provide for uniform grants. The constitution 

limited grants to sixteen sections per mile upon completion of ten 

miles of track. It prohibited the legislature from giving money or 

pledging the state's credit for the benefit of any individual or asso¬ 

ciation. 

The legislature complied with these requirements in 1876. By 

1882, there was no unappropriated state land left, and the legislature 

repealed the general subsidy law. The land grant program had served 

its purpose in encouraging railroad construction in the state. Com- 

9 
panies laid three thousand miles of track between 1876 and 1881. 

The regulatory provisions of the Constitution of 1876 were less effec¬ 

tive. The constitution had left enforcement of regulatory statutes 

in the hands of local officials and an undermanned Attorney General's 

office. The power of railroad corporations continued to grow. 

Richard Coke, governor in 1876, recommended the creation of a 
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state commission patterned after the Massachusetts commission.^ The 

legislature failed to act. Encouraged by the Munn decision the follow¬ 

ing year, the state Grange petitioned the legislature for stricter 

regulatory statutes.^ James W. Throckmorton, who held stock in the 

Texas and Pacific Railroad and who had promoted grants to that road 

supported the idea of a strong commission. His reasoning was that a 

regulatory agency would put an end to ruinous competition among the 

various lines. However, business interests centered in Houston opposed 

any legislation which might inhibit capital investment in new roads and 

slow expansion of Houston's trade area. Even though the Grange con¬ 

tinued to ask for legislative action on freight rates, the organiza¬ 

tion's Worth Master, W. W. Lang, was lukewarm toward stringent regula¬ 

tion. He emphasized the need for railroads if Texas farmers were to 

13 
engage in commercial agriculture. His attitude decreased the politi¬ 

cal effectiveness of the more militant rank and file. 

The legislature passed a bill in 1879 which represented an 

attempt to compromise the call for stringent regulation with the opposi¬ 

tion to it. The statute set a maximum freight charge of fifty cents 

per one hundred pounds for every hundred miles. But the railroads 

charged less than that for most freight at the time. And the act pro¬ 

vided for no improvement in enforcement of regulations. The state 

14 
could act only upon complaint by an injured party. Shippers found 

litigation costly, and the threat of retaliation by the railroads dis¬ 

couraged them from filing complaints. The statute, therefore, did not 

satisfy those who harbored strong anti-railroad sentiment. 
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In 1880.A. J. Rose replaced Lang as Worthy Master of the state 

Grange. Rose did not share Lang's conciliatory attitude toward the 

railroads. He led a reinvigorated Grange campaign for effective rate 

control and for an end to rate discrimination.^ When the legislature 

convened in 1881, sentiment for a commission was running high among 

farmers. Legislators who favored regulation concentrated on bills to 

create a commission and attempted to secure passage of several. The 

legislative Committee on Internal Improvements reported favorably on 

one of the bills, which would have established a three-man commission 

with rate-making powers. While this bill was pending, Jay Gould made 

a timely visit to the state, ostensibly to inspect his extensive rail¬ 

road holdings there. In an interview printed by the Galveston News 

he warned, 

There is one peril (to economic progress)—injudicious 

interference by Congresses and State Legislatures with 
businesses. . . . The peril is legislation. That is 
the danger always.^ 

Texas state senators paid close attention to Jay Gould. 

Legislators also listened to warnings from ex-Governor Oran M. 

Roberts and others that delegation of the state's regulatory powers to 

a commission would be unconstitutional.^ Roberts' opinion reflected 

a growing conservative reaction against vigorous exercise of the police 

power. State and federal court decisions supporting the devolution of 

eminent domain onto a variety of private businesses, and the fuzziness 

of the line between businesses publici juris and privati juris worried 

an increasing number of jurisprudents throughout the country. The 

causes of vested rights, property stability, and constitutional 
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protection of individual liberties, taken up so ably by Dillon, Cooley, 

18 
and others, gained adherents as the eighth decade of the century began. 

Texas state senators, influenced by the conservative reaction and mind¬ 

ful of Gould’s power, refused to pass the commission bill. 

In a special session the following year, the legislature at¬ 

tempted to accommodate anti-railroad sentiment by passage of a statute 

reducing maximum passenger fares from five cents to three cents a mile. 

Instead of quieting complaints against the railroads, the bill inspired 

even harsher rhetoric from their detractors. 

Addressing the annual state session of the Grange in 1882, Rose 

bitterly denounced the bill as worse than meaningless. The railroads’ 

practice of distributing free passes to anyone with the slightest influ¬ 

ence in business or politics precluded the possibility of earning pro¬ 

fits on passenger service. The farmer, Rose said, was seldom a passen¬ 

ger, yet he subsidized free pass holders by paying freight rates set 

high enough to make up losses on passenger service. Rose continued 

his attack, excoriating railroad corporations for charging more for 

19 
short hauls than for long ones. The Grange rank and file made no 

argument against Rose's analyses. Politicians could no longer ignore 

the clamor for effective regulation. 

The Democratic party added a railroad regulation plank to its 

platform in 1882. The following year Governor Ireland urged the legis¬ 

lature to enact effective regulation. The lawmakers soon passed a new 

railroad statute. It created the office of state engineer to investi¬ 

gate railroad practices. It outlawed discriminations against persons 
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or places, required uniform rates on freight of like classes traveling 

in the same direction, and required the lines to post their schedules 

in all stations. When a company changed a rate, it was to post a 

notice of the pending change in a conspicuous place in all stations 

five days before the new rates went into effect. Failure to post 

notices would result in a fine of five hundred dollars per day per 

station not in compliance. When informed of an infraction of the sta¬ 

tute by anyone, the Attorney General was to give the matter priority 

over his other duties. Anyone suffering discrimination could bring 

suit against the railroad in his own name. 

This statute was ineffective. The state engineer had no powers 

to regulate practices nor to enforce the laws. The first man to hold 

the office, J. H. Britton, resigned in disgust and frustration. He 

recommended that the state abolish the office. Governor Ireland ob¬ 

liged him. ^ 

The passage of this law in 1883 marked the end of meaningful 

Grange agitation for new railroad laws in Texas. Grange membership 

fell steadily from 1885 to century1 s end. At its peak, membership had 

amounted to approximately forty thousand. By 1900, less than seven 

21 
hundred individuals belonged to the organization. But as the Grange 

withered, a new agrarian organization grew up. It would renew the 

struggle to achieve political remedies for agrarian complaints. 

A group of farmers and stockmen organized the Farmers1 Alliance 

in Lampasas during the mid-1870fs. The original organization disinte¬ 

grated over political differences between Greenbackers and Democrats. 
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But, influenced by the creation of the Farmers1 Alliance of New York, 

a group in Parker County, Texas, organized the Grand State Alliance 

22 
in 1879. In its earliest years the Alliance disclaimed political 

activism. But in the state convention of 1886 the delegates adopted 

a series of '’demands” on the state and federal governments. The older 

Grange petitions had not moved politicians to sufficiently vigorous 

action. The Alliance would not "petition," it would "demand." 

Alliance demands included legalization of trade unions and 

governmental support for cooperative businesses. They called for the 

sale of Texas' public lands in small parcels to bona fide settlers 

only. The Alliance demanded that the state abolish the convict leas¬ 

ing system, that it tax corporate property and large landholdings at 

market value, and that tax assessors base their renderings of railroad 

properties on the dividends paid on stock. The Alliance also called 

for an expansion of the currency, for direct loans to farmers from the 

government, the creation of a national bureau of labor statistics, and 

23 
for a national interstate commerce law to regulate freight rates. 

The Alliance demands for tougher regulation of railroads achieved 

some results. 

Three of the five candidates for the Democratic gubernatorial 

nomination of 1886 campaigned for more stringent railroad legislation. 

The remaining two avoided the issue. Alliance men from west and central 

Texas and the Knights of Labor supported Lawrence Sullivan "Sul" Ross 

at the state nominating convention. East Texas farmers backing James 

Stephen Hogg, an up and coming young politician, for Attorney General 
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also supported Ross. He won the nomination. The party platform in¬ 

cluded several railroad regulation planks, though it did not support 

the creation of a commission. Farmers' Alliance leaders were gratified 

by the Democracy's adoption of some of their anticorporate views and 

urged the organization to continue to work for their goals within the 

state’s dominant political party. However, some Alliance members 

felt that the political elite were not sufficiently opposed to mono¬ 

polies and were enamored of eastern capital. These farmers began to 

organize opposition to the Democratic party at the grass roots level. 

Independent movements to organize a people's party opposed to 

the "money power" arose in Bowie, Bell, Travis, Waller, Montgomery, 

Harris, and Comanche Counties. Sub-alliances in Comanche County held 

a convention to oppose monopolies, railroads, high tariffs, and the 

local courthouse ring. Their political opponents dubbed them the 

"Human Party." The Human Party gained control of precinct politics 

and local and county offices. It and the other local movements were 

25 
precursors of the Populist party, but for the half dozen years fol¬ 

lowing the elections of 1886, Jim Hogg's reform wing of the Democratic 

party held the allegiance of most Alliance members. 

The campaign of 1886 had demonstrated Alliance political influ¬ 

ence. When the legislature met in 1887 to select a United States 

Senator, John Henninger Reagan's reputation as a bitter opponent of 

monopolies and railroads helped him win the seat. As a United States 

Representative he had co-authored the Interstate Commerce Act of 1887, 

which, was assured of passage by the time of his election to the Senate. 
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Reagan had seized upon railroad regulation as a useful political issue 

ten years earlier. He had responded to East Texas farmers' distrust 

of corporations, "foreign" investment in Texas lands and businesses, 

and the growing tendency among rural agrarians to blame their economic 

woes on immoral practices of monopolists. 

New York mercantile interests had attracted enormous publicity 

in their crusade against railroad pooling and rate discrimination, 

carried out most notably in the Hepburn Commission investigations of 

1879. Their views traveled westward as farmers felt the effects of 

depression and drought. During the early 1880's, Reagan made several 

visits to New York to consult with the New York Chamber of Commerce, 

the Board of Trade, and the Anti-Monopoly League, appearing on public 

26 
platforms with antimonopolists. The New Yorkers' crusade shored up 

Reagan's struggle to secure federal regulatory legislation on the rail¬ 

roads . 

Reagan adopted a moralistic stance toward governmental intru¬ 

sion into railroading. The thrust of his proposals were toward eli¬ 

minating those practices which he believed were immoral, rather than 

toward stabilizing the transportation system or increasing its effi¬ 

ciency. He wanted to prohibit pooling arrangements and to outlaw 

higher charges for short hauls than for long hauls. Oblivious to 

arguments that pooling agreements could benefit the public and that 

long-short-haul differentials were instrumental in developing a 

national transportation system to replace provincial systems, Reagan 

clung to his negative assumptions about greedy railroad magnates and 
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corporate wickedness. In characteristic western style, Reagan harbored 

few doubts that the government could correct abuses and secure for the 

country an ethical, economical system of transportation. He informed 

Congress, 

The qualifications requisite to deal with this 

question are an honest conscience and a purpose 
to do right; no outside expert is necessary for 

that purpose.27 

Reagan worked for national regulatory legislation for a decade. 

Eventually, disastrous rate wars, uneven and unpredictable state regu¬ 

lation, and the instability of extra-legal pooling arrangements pro¬ 

vided Reagan with unexpected allies among railroad men. They began to 

lend their support to a national law which might bring order to the 

industry. Public opinion swung behind Reagan as the decade of the 

1880’s wore on. Disclosures of political bribery by railroad lobby¬ 

ists, knowledge of discriminations and rebates, the arrogant use of 

power by some railroad magnates, and speculative enterprises which 

produced dangerously rickety lines turned public opinion against the 

corporations. And finally, Reagan gained political support as Con¬ 

gressmen began to fear the enormous economic power of the railroads 

in the expanding industrial economy of postwar America. By the mid- 

1880*s, national regulatory legislation was politically feasible. 

In 1884 both major political parties endorsed national regula¬ 

tory legislation for railroads. The following year, Francis B. Thurber, 

a former grocery wholesaler and leader of the New York crusade for 

public control of railroad practices, said in an address to a busi¬ 

nessmen’s club in New York, 
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Corporations performing delegated functions 
of the State, which can only be carried on 
by exercising a public franchise, must be 
controlled by the State and as fast as pos¬ 
sible these delegated functions reassumed 
by the State. The time for a laissez faire 
policy is past. . .28 

By 1887, the country was ready to listen to Reagan's proposals for 

regulation. He drafted a bill which prohibited pooling and long- 

short-haul discrimination. His bill contained no mention of a com¬ 

mission. A Senate bill, reported out by the Cullom Committee, allowed 

for long-short-haul discrimination in certain cases, provided for a 

commission, and was silent on pooling. Reagan stubbornly opposed this 

bill. Cullom offered a compromise. The Senate would agree to a bill 

prohibiting pooling in exchange for Reagan's agreement to limit the 

long-short-haul prohibition to hauls performed under "substantially 

similar circumstances and conditions." Reagan also agreed to the 

29 creation of a commission. 

The Interstate Commerce Commission had power to investigate 

railroad practices and to prosecute violators of the act. The first 

chairman was Thomas Cooley, the judge and tréatise writer who had 

voiced grave concern over extensions of the police powers of state 

governments. His conception of the commission was that it would be a 

"new court ..." which would "lay the foundations of a new body of 

30 American law." Supervision of economic activity had long been a 

judicial function in America; Cooley set out to create a common law 

of railroad regulation. The ICC did not exert the kind of control 

which would have satisfied the Farmers' Alliance's more militant 
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members. The commission's major accomplishment during its early years 

was to bring about uniformity in railroad accounting practices and to 

gain wider public access to information on the corporations' business 

activities. Proponents of regulation in Texas hoped for more direct 

control of railway practices. 

Heartened by the establishment of the ICC, supporters of the 

commission idea in Texas renewed their activism. The legislative ses¬ 

sion of 1887 saw several bills providing for new regulations for rail¬ 

roads and one to establish a commission. Again the legislature failed 

to pass a commission bill. The Farmers' Alliance redoubled its efforts 

to persuade politicians that the time had come for stringent regulation. 

In 1888 the Alliance issued demands that the legislature take 

effective action against railroad abuses, reduce freight rates, and 

create a state regulatory agency. The Democratic platform of that year 

incorporated the Alliance demands for regulation of charges and called 

for prohibition of pooling and all "illegal combinations in restraint 

31 of trade ..." When the legislature met in 1889, the House passed 

a bill to establish a commission. Jay Gould made another timely in¬ 

spection tour of the state, and the Senate voted the act down. How¬ 

ever, this legislature included the largest number of agrarians elected 

to a state body since the constitutional convention of 1875. They had 

a clear majority in the House and held close to half of the Senate 

seats. When the Senate killed the commission bill on grounds that it 

was unconstitutional, the statute's proponents pushed through a resolu¬ 

tion to submit a constitutional amendment to the people which would 
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authorize the creation of a commission. The péople would vote on the 

32 
amendment in the election of 1890. 

The proposed amendment had the support of businessmen as well 

as farmers. Members of the Galveston Cotton Exchange, suffering from 

northward shipments of the state's cotton because of rate discrimina¬ 

tions, supported the idea of a state regulatory agency. The Dallas 

Manufacturer's Association held a freight rate convention and attempted 

to secure voluntary rate adjustments from railroad men. When the rail¬ 

road representatives refused to cooperate, the convention resolved to 

support the constitutional amendment. Newspapers filled their columns 

with articles and editorials on the amendment. Sub-alliances issued 

statements in support of a commission, and Alliance newspapers promised 

to print the voting records of legislators on subsequent commission 

bills, warning that wrong votes would be politically costly. The 

33 
commission amendment was the major issue in the campaign of 1890. 

The leading candidate for the Democratic gubernatorial nomina¬ 

tion was Attorney General Jim Hogg. Hogg was popular among Texans for 

his successful prosecution of several suits against railroad corpora¬ 

tions. He campaigned for adoption of the commission amendment and for 

the subsequent creation of a strong agency. A large man with a voice 

to match his bulk, Hogg was a self-taught attorney from east Texas. 

The son of a. modestly prosperous family, he had been a sharecropper 

and a printer's devil as a young man. His tellurian youth served him 

well in Texas politics. On the stump, Hogg would drop his suspenders, 

peel off his shirt, and boom out anti-corporation speeches to rural 
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audiences. However, his closest personal associates were the sons of 

prominent East Texas families and rising young attorneys. 

As Attorney General, Hogg had shown no hesitancy in vigorous 

enforcement of state regulatory statutes against corporations. His 

friends pictured him as a true Texas democrat, fearlessly opposed to 

all monopolies and misuse of economic power. His enemies called him 

"a red republican demagogue" and warned the electorate against the 

"communistic and agrarian rapacity" of Hogg and those who supported 

3 A 
his position on vigorous state regulation of corporations. Hogg’s 

opponents were in the minority. 

He won the nomination with backing from most farmers, many 

ranchers, and a new coalition of young professionals. Businessmen 

who had suffered from railroad practices also supported Hogg. As the 

Democratic nominee, Hogg won the election easily, and the people approved 

the commission amendment by a large majority. 

The legislature meeting in January 1891 had a clear mandate to 

establish a commission. In his inaugural message, Hogg urged the legis¬ 

lature to enact a commission law quickly. He called for an agency with 

powers to promulgate rules and regulations and with the ability to 

enforce its rules. Opposition in the state Senate to a strong com¬ 

mission delayed passage of an act acceptable to Hogg. He called on 

Senators A. W. Terrell and E. J. Simkins and Representatives T. J. 

Brown and M. M. Crane to meet with him at night in order to write a 

bill for a strong agency. Terrell was a long-time advocate of a com¬ 

mission. Simkins, Brown, and Crane were experienced legislators 
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whose constituents were shippers with legitimate complaints against 

railroads.^ 

The group had a Georgia statute to aid them in their work. 

Georgia had created a railroad commission in 1879. In 1888 the United 

36 
States Supreme Court had upheld the law creating it. Recalling their 

work several years later, Crane wrote that the group took specific cog¬ 

nizance of the Georgia statute and the Supreme Court's ruling on it 

and of the Granger cases of 1877. The men also had the advice and 

counsel of Reagan, who corresponded with Hogg during the writing of 

the statute. Terrell introduced their bill in February. It passed 

37 
both Houses and Hogg signed it in April. Texas farmers had gotten 

their regulatory commission. 

The statute created a three-man commission, its members ap¬ 

pointed by the governor. The agency could "adopt, regulate, and en¬ 

force rates." It could hear complaints against railroads and determine 

them, subject to judicial appeal. It could determine complaints against 

its own rates. The commissioners could subpoena persons and documents 

in its investigations, Inspect the books and papers of railroad com¬ 

panies, and classify freight. They could employ experts to investi¬ 

gate railroad companies' financial conditions. The statute directed 

the commissioners to enforce all the provisions of the act. Any litiga¬ 

tion arising from the commission's activities would take precedence 
< 

38 
over other cases in the court of jurisdiction. It was a powerful 

agency. 

Hogg called Reagan back from Washington to serve as the 
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commission's first chairman. In addition to Reagan, Hogg appointed 

L. L. Foster, a former legislator and state insurance commissioner, 

and William P.. McLean, who had been a member of the constitutional 

39 
convention of 1875, a state legislator, and a district judge. Hogg's 

failure to appoint a member of the Farmers’ Alliance angered that or¬ 

ganization. Hogg had reasoned that an appointive commission would be 

less political than an elective one. The Alliance had followed his 

lead in the matter, fearful that the railroad lobby would coopt the 

commission and confident that Hogg would appoint an Alliance man. When 

he did not, the Alliance mounted a campaign to amend the law so that the 

commission would be elective. Hogg's continued resistance to an elec¬ 

tive commission increased Alliance antagonism toward the Democracy. 

Within a year, the Alliance had left the Democrats and organized the 

Populist party in Texas, advocating state ownership of railroads. The 

Farmers' Alliance had despaired of efforts to gain control of private 

corporations through regular party politics. 

The Hogg wing of the Democratic party lost another faction 

over the railroad commission. George Clark of Waco, a railroad attor¬ 

ney and bitter opponent of Hogg, was at the head of a party wing which 

broke with Hogg in 1894. Clark had vociferously opposed creation of 

the commission. Following its establishment, he led a campaign to 

change the law, proposing that the commission be elective and that its 

powers be reduced. After the split at the nominating convention of 

1894, he and Hogg faced each other as Democratic nominees for governor. 

Hogg won reelection in a landslide.^ Even so, the movement to make 
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the commission elective had gained wide support. The legislature sub¬ 

mitted an amendment to the people in November 1894 which provided for 

election of the commissioners to six-year terms, one to be elected 

every two years. But this was the only change in the legal status of 

the agency. Its powers remained intact. The opposition had lost on 

the political front, but the courts might have aided their cause. 

On April 3, 1892, the mortgage trustee of five Texas railroads, 

Farmers' Loan and Trust of Maryland, filed suit against the commissioners 

and the state Attorney General. The trustee asked United States Circuit 

Judge A. P. McCormick to enjoin the commissioners from forcing the 

railroads to charge rates fixed by the agency. Counsel for the rail¬ 

roads, led by John F. Dillon, argued that the act creating the commis¬ 

sion was unconstitutional because it empowered an agency of the state 

to confiscate private property without due process. Judge McCormick 

issued an injunction against the commissioners and the Attorney General, 

prohibiting the enforcement of commission rates already set and pro¬ 

hibiting the commission from setting rates in the future. McCormick 

declared that the act creating the agency was unconstitutional. The 

case went to the United States District Court at Austin for final hear¬ 

ing. The decision went against the commission, and the Attorney Gen¬ 

eral appealed the case of the International and Great Northern to the 

United States Supreme Court as a test of the commission's constitution¬ 

ality. Styled Reagan v. Farmers' Loan and Trust,^ the case reached 

the Supreme Court in 1894. 

The Court struck down the commission's rate schedules as un¬ 

reasonably low and practically confiscatory. However, it upheld the 
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constitutionality of the act delegating the legislature's regulatory 

powers to a commission and affirmed the commission's powers of enforce¬ 

ment. The Court had validated an exercise of the police power, but it 

had applied the restraint of judicial review upon the exercise of the 

commission's right to fix rates. 

In the years following Reagan v. Farmers* Loan and Trust, the 

commissioners worked closely with railroad companies in promulgating 

regulations and in setting rates. The commissioners grew to appreciate 

the complexity of railroad economics. After instituting a rate system 

based on mileage rather than on types of freight in order to end long- 

short-haul discriminations, the commissioners discovered that under¬ 

developed sections of the state suffered, merchants in Galveston and 

Houston suffered, and intrastate lines suffered from the new system. 

Consequently, the commission adopted the system previously created by 

the companies in large measure. It did, however, protect shippers near 

markets by setting mileage rates on hauls of one hundred eighty-seven 
/ O 

miles or less. This cooperation of the commission with the railroads 

in certain areas did not mean that the corporations had coopted the 

agency. It meant that the commissioners had learned that what ap¬ 

peared to be equitable in theory was not necessarily so in practice. • 

The commission successfully enforced legislation prohibiting 

stock watering. It prohibited the distribution of free passes for 

political ends. Though the commission was careful to set rates which 

the courts would find "reasonable" after 1894, freight and passenger 

rates in Texas dropped more rapidly from 1891 to 1906 than théy did 
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in most other states. The railroads ended their most flagrant 

abuses. The task of the commission was to balance the economic 

requirements of railroad corporations and the state’s need for an 

efficient transportation system against the public right to safe, 

economical transport and equitable treatment. The Texas Railroad 

Commission struck a reasonable balance 
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CONCLUSION 

Texas was several years behind many other states in creating 

an agency to protect individual farmers and businessmen from abusive 

exercise of corporate economic power. But when the Texans did create 

their agency, they clothed it with extensive powers, supported it against 

early attempts to emasculate it, and have willingly extended its areas 

of oversight to the most important economic activities in the state. 

The commissioners have regulated to the benefit of business interests 

when the general welfare has required it. It has restrained business 

practices which were detrimental to the state's development, wasteful 

of its resources, or abusive of the rights of unorganized private indi¬ 

viduals . 

The inheritors of Jeffersonian democracy, Jacksonian individual¬ 

ism, Anglo-Saxon restlessness, and the English common law were seldom 

troubled by ideological niceties, logical inconsistencies in philosophy, 

or dogmas of any kind. The Texans borrowed ideas and approaches from 

the finest legal minds in the United States in developing their doctrines 

of political economy. Geography and climate dictated certain realities. 

The Texans borrowed and adapted from whatever sources best served their 

purposes. Rural agrarianism confronting an expanding industrial order 

based on world markets had to accommodate new economic structures. 

Most farmers sought the advantages of commercialized agriculture and 
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accepted the concomitant ties to the outside world. They found that 

they had to conform to the needs and demands of a larger community 

and to entrepreneurial enterprise serving that community. The adjust¬ 

ments were painful for many, but the majority of agrarians found a 

voice in their state governments which helped to ameliorate conflicts 

of interest. 

In turn, the new world of corporate capitalism accommodated 

itself to the collective demands gnd needs of state and local communi¬ 

ties, involuntarily at times and imperfectly in many instances. Com¬ 

munal demands often took the form of state regulatory legislation. 

The most vigorous incarnation of the power of states to police private 

business activities on behalf of the public good in Texas was its rail¬ 

road commission. The creators of that agency had at their disposal a 

body of legal doctrines developed over a century’s time. Those doc¬ 

trines encouraged enterprise which benefited the public. They released 

entrepreneurial energies from the restraints of vested interests which 

stood in the way of economic progress. At the same time they gave 

majoritarian governments a measure of power to balance that of the 

young corporate giants. The commission’s creators drew on those ele¬ 

ments of American legal and political development which most vigorously 

favored state control of corporate economic power. 

This is not to suggest that the system struck a perfect balance 

among competing interests; no system could. Nineteenth-century cor¬ 

porate power was formidable and those who wielded it abused their posi¬ 

tions at times. But corporate power was not unfettered. Nineteenth- 
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century state legislatures and courts did not practice laissez faire. 

Not only did states, counties, and municipalities subsidize a variety 

of corporate enterprises, legislatures regulated corporate activities 

within their borders. State and federal courts supported legislative 

regulation. They did not ignore constitutional guarantees of,the 

rights and liberties of individuals in order to institute absolute 

majoritarian rule. What they did was to strike a reasonable, if im¬ 

perfect, balance between communal interests and individual enterprise. 
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