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PLANNING LAW AND URBAN DESIGN 

SONAL SHAH 

ABSTRACT 

Zoning and deed restrictions are the major legal Instruments employed 

for land use decisions 1n the U.S. The land use patterns of Dallas, a 

zoned city with stated public goals of "health, safety and welfare" and 

that of non-zoned Houston with laissez-faire attitudes and an active 

private enterprise (with deed restrictions as a major legal instrument) 

have more similarities than differences. 

One of the major reasons for such similarities Is the American ideal of 

free-hold land tenure established when the nation was founded and 

epitomized by the single family detached housing unit. The principles 

of "right to private property", laid down by philosophers like 

Blackstone, Smith and Locke, have subsequently been maintained and 

strengthened by legal, fiscal and social doctrines. This American lore 

(ownership of single family detached residence) and the "laws" (land use 

laws that support and further the "ideal") suggests that this social 

ideal has taken the form of "natural law" in the American society, 

sometimes with unexpected consequences. 
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INTRODUCTION 

Urban design 1s but one of the components of urban environment and urban 

planners only one of the many actors that contribute In shaping the 

environment. As a planner responsible for professing land use 

decisions, a better understanding of the "various social mechanisms" 1s 

important. 

One of the major social mechanisms Is the legal Instrumentalities 

employed to achieve socially agreeable goals. It 1s an Important 

Interrelationship on which planning decisions should be based. Hence it 

Is relevant to pursue a greater understanding of urban environment, 

through the study of planning law, and its effect on the environment. 

A. PLANNING LAW AND URBAN ENVIRONMENT 

Law and government have been formed primarily to fulfill the need of 

security and welfare of Its citizens. The collective thinking 

conceptualized the role of government; which 1s to assure the rights to 

life, liberty and property, and assigned powers....thus entering Into a 

"social contract". While trying to attain these goals, a manifest 

function of government Is the management of scarce resources, for which 

there Is a societal demand. One of the scarce and relatively non¬ 

renewable resources 1s that of land. 

Much attention has been focused on the distribution of the rights to 

property. Philosophers of government, namely Blackstone, Smith, Locke, 
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hold high the right to private property. Blackstone advocated that 

private land owners have no obligation to consider the public good when 

making a landuse decision; Locke, referring to natural law, suggested 

that 1t was unlawful for government to restrict private use of land. 

The Bill of Rights (first ten amnendments of the U.S. Constitution) and 

the Fourteenth Ammendment was based on such concepts and addressed the 

"Taking Issue" (government depriving persons of property without due 

process of law). Simultaneously, as industrialization took place and 

growth was being concentrated In urban centers, the concept of 

"Externalities" was being evolved. Organized communities often 

codifided the "nuisance law" and prohibited certain land uses that 

offend the public health, safety and welfare, thus giving states the 

right to restrict private uses for public good. The concept of 

"externalities" and the "taking issue" are conflicting and unresolved 

issues. However, the major legal instruments that have evolved as a 

response to these concepts are zoning and deed restrictions. 

The urban environment can be seen as the physical manifestation of the 

planning law; Zoning and Deed Restrictions significantly affect urban 

form. Thus, the urban form of a zoned city might be expected to be 

significantly different than that of a non-zoned city. It further 

suggests that the effect of planning law 1s not limited to urban form, 

1t affects the total urban environment. The total environment includes 

natural resources of air, water, soil and services such as 

transportation and utilities. For example, Houston's sprawl (resultant 

from unconstrained market forces) has created problems of adequate and 
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timely protection by the police, fire and ambulance (question of health, 

safety and welfare). Air pollution is resultant of long traveling 

distances and lack of efficient public transporation. The permitting of 

water and sewer districts has resulted into pollution of natural 

resources such as Buffalo Bayou, Lake Houston, etc.; ground water 

pumpage has resulted into subsidence and flooding, thus damaging private 

as well as public property. 

The American Ideal set during the enlightment period (and which followed 

Blackstonian principles) is owning a single family detached house. This 

Ideal is strengthened by legal, fiscal and social systems and have 

emerged as an American lore. While the ideology behind planning law 1s 

clear, the actual application of laws is the focus of debate and 

scrutiny. The effectuation of planning law brings up the question of 

emphasis - "private good" versus "public good". This conjecture 

emphasizes the disparity of resource allocation and the disparity of 

competing claims. Given the present situation, this thesis intends to 

address the question as to whether the apparent problems with land use 

laws are a matter of administrative procedure and interpretation of law 

or something more deep seated than that. Whether the problems lie with 

the rule making process and application of law or whether we need to 

update our concept of what law should be all about. In this regard, it 

1s proposed to take Houston as a case study. 

B. ORGANIZATION OF THESIS 

The thesis is divided into five chapters as follows: 
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Chapter 1 - Introduction 

Establishing the focus of the study and the thought behind such 

undertaking. 

Chapter 2 - Law as Expounded 

Zoning with Its stated purpose of "protection of health, safety and 

welfare" 1s one major legal instrument with emphasis on 

governmental regulation of land use. Deed restrictions are private 

contracts and the only major legal tool in absence of zoning. 

Zoning history, comprehensive plan and zoning, and other related 

laws such as Planned Unit Development, Special Purpose District, 

and Model Land Development Code shall be described and discussed. 

Deed restrictions and their form and enforcement procedures shall 

be discussed. This chapter will present law as 1t is and give an 

idea of its power and limitations. 

Chapter 3 - Law as Interpreted and Applied 

Irrespective of the high ideals and the stated purposes of the 

various laws, the disparity between goals and actual application of 

laws exist. This chapter shall describe the rule making process, 

the effectuation process and its wekness. It shall also discuss 

the exclusionary effects of zoning, the taking issue and 

development rights transfer. 

Chapter 4 - Law as it Functions 
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This chapter shall focus on the comparative aspects of Intensive 

governmental regulation versus minimal regulation, comparing 

Houston, the non-zoned city with Dallas, the zoned city. It shall 

Inquire Into the question of whether the two different approaches 

to land use management (namely zoning and non-zoning) do produce 

distinctly different land use patterns. 

Chapter 5 - Conclusions 

This chapter shall summarize the extent to which the law has 

addressed the relevant Issues, the appropriateness of law 1n the 

comtemporary domain presented as an in principle argument. 



CHAPTER 2 

LAW AS EXPOUNDED 
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A. INTRODUCTION 

In an effort to focus on the most relevant of the landuse laws; those 

laws that direct land use distribution directly. This chapter shall 

discuss zoning, deed restrictions, municipal utility districts (MUD), 

planned unit development (PUD), historical preservation and special use 

district. Houston has become famous for being one of the largest cities 

which has successfully kept the role of city government 1n these 

respects at Its minimum. The selection of Houston (a non-zoned city) as 

a case study bears relevance when comparing and evaluating the 

accomplishments and consequences of zoning. Let us start by discussing 

the concept of land use regulations via zoning. 

B. BRIEF HISTORY OF ZONING 

The concept of "zoning" was not readily accepted during the 1900's, it 

was seen more as an Intrusion over private property rights; "...in a 

land-rich country strongly committed to laissez-faire economic and 

social philosophy founded 1n land as a transcational commodity. 

Persuasive arguments favoring such restrictions were not easily found 

because the complex problems of contemporary urban life were not a 

significant factor in the national consciousness."! As Industrial 

growth took place, resultant "nuisance" and effects of "externalities" 

were recognized; zoning, although seen as an Intrusion over property 

rights, was accepted to the extent that 1t would solve the problems of 

externalities. 



Hence, early zoning acts were lean documents, whose land use, area and 

height provisions were aimed to separate houses, commerce and Industry. 

Vacant land was not zoned. "Zoning" travelled a troubled path in the 

state courts until 1926 when the question of the constitutionality of 

zoning was brought before the U.S. Supreme Court by the case of Village 

of Euclid vs. Ambler Realty Company. The case was that the zoning 

ordinance of the Village of Euclid severely Impaired the value of tract 

which was being held for speculative sale. The realty company attacked 

the very concept of zoning, holding 1t as outside the ambit of the 

police power and therefore a "taking" of property, referring to the due 

process clause of the 14th Amendment. The court was willing to test the 

applicability of the police power but further opinloned that since the 

purpose of the ordinance was separation of Incompatible uses, It was, In 

fact, to promote the Village's health, safety and general welfare. In 

doing so, the court extended to zoning enactments a presumption of 

validity and emphasized that the scope of police power is elastic and 

capable of expansion to meet the complex needs of an urbanizing society. 

The other principal it laid down was that the challenges based upon 

dollar loss in property values would not be sustained on that ground 

alone; the loss in property value was to be considered only one factor 

in a calculus that weighed the community's Interest against the 

landowner's claim to unrestricted property use. 

Judge Uestenhower, the trail judge in the Euclid case held zoning 

unconstitutional and concluded that, "... in the last analysis the 

result to be accomplished is to classify the population and segregate 
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them according to their income or situation in life."2 In restrospect, 

the Supreme Court reversed, not because it disagreed with the trail 

judge's conclusion that zoning would create economic segregation, but 

because it thought that economic segregation was not at all bad.l In 

the 1920's the idea of orderliness had a greater appeal, while the 

dangers of segregation had not received substantial public attention. 

Segregation and exclusionary aspects of zoning shall be discussed in the 

subsequent chapters of this thesis. 

The Nectow case, decided two years after Euclid, differed from it in the 

sense that the landowner-challenger conceded the validity of zoning as a 

governmental function but alleged that the ordinance deprived him of any 

reasonable use of his property, and hence constituted an uncompensated 

"taking". The courts ruled that the ordinance which placed the westerly 

100 feet of 29,000 square foot Industrial tract In a residential zone, 

failed to "promote the health, convenience and the general welfare of 

the inhabitants of the part of the city affected,"3 thus adding to the 

principals enunciated in the Euclid, the role that the unreasonableness 

on substantive planning grounds of an ordinance as applied to a specifc 

parcel is a permissible ground for constitutional challenge. These two 

cases played a significant role in defining the scope of the "zoning" 

law. In 1922, the committee appointed by the Department of Commerce 

first Issued the Standard Zoning Enabling Act (SZEA) in a mimeographed 

form.4 



Texas adopted zoning in 1927 and delegated power to the legislative 

bodies of cities and Incorporated villages. The Texas Zoning Enabling 

Act follows the SZEA closely. Art. 1011c states the purpose of zoning 

as "Regulations shall be made 1n accordance with a comprehensive plan to 

lessen street congestion, secure safety from fire, panic and other 

dangers, promote health and general welfare, provide adequate light and 

air, prevent overcrowding of land, avoid undue concentration of 

population, and facilitate transportation, water, sewerage, schools, 

parks and other public requirements. Regulations shall take into 

consideration the character and suitability of districts for particular 

uses, conservation of the value of buildings, and encourage the most 

appropriate use of land throughout the municipality. Cities are not 

authorized to require removal of existing structures used in a public 

service business."6 

Art. 1011a outlines the power of zoning to regulate and restrict:*5 

a. height, number of stories and size of buildings and other 

structures; 

b. percentage of lot that can be occupied; 

c. size of yards, courts and other open spaces; 

d. density of population; 

e. location and use of buildings, structures, and land for trade, 

industry, residence or other purpose; 
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f. and 1n designated places and areas of historic, cultural or 

architectural importance and significance, to regulate and restrict 

construction, alteration, reconstruction or razing of buildings and 

other structures. 

g. The act does not apply to buildings, structures or land under 

control, administration or jurisdiction of any federal or state 

agency.7 

SZEA Imposed certain limitations and conditions on the exercise of 

zoning power, one of them being that the precondition to pass a zoning 

ordinance is a prescribed notice and hearing to ensure public 

participation.8 How effective this is shall be discussed 1n subsequent 

chapters. SZEA also states that haphazard and spot zoning is illegal, 

"...zoning must be in accordance with a comprehensive plan."9 

Art. 1011e provides Information on how changes can be made in zoning 

regulations. "Zoning regulations can be changed or repealed. But if 

20% of landowners inside or within 200 feet of the area affected by 

proposed change sign a written protest, the amendment cannot become 

effective unless it receives an affirmative vote by three-fourths of all 

members of the legislative body. The ordinance may provide that a 

three-fourths vote is also required to override a zoning commission 

recommendation disapproving an amendment. The fifteen day notice and 

hearing requirements apply to amendments as well as adoption of the 

ordinance."6 
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While the general law cities may appoint a zoning commission, the home 

rule cities are required to appoint a zoning commission for the purpose 

of recommending district boundaries and regulations. Existing city 

planning commissions can be appointed as zoning commissions. 

Zoning commissions are also responsible to consider and report on all 

changes in the zoning ordinance. A thirty day notice for any 

consideration of changes has to be sent to all property owners lying in 

or within 200 feet of the area proposed for change. 

1. Board of Adjustment 

Art. 1011g outlines the functions of the Board of Adjustment as:^ 

1. Hears and decides appeals from action by zoning officials; 

2. Issues special exceptions pursuant to the ordinance; and, 

3. Grants variances 1n cases where literal enforcement of the 

ordinance would cause unnecessary hardship. 

"The board can reverse, affirm or modify the decision or action appealed 

from. The votes of at least four members of the board of adjustment 

must concur to support board action. Persons aggrieved by the board's 

decision and any taxpayer or officer, department head, board of bureau 

of the municipality can within ten days appeal to the District Court for 

review."9 

The enforcement procedure as stated by the law suggests that violations 

can be punished by fine, imprisonment and civil penalties. The Class C 
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misdemeanors can be punished by a fine up to $200, but imprisonment 1s 

not allowed. Injunction Is also a tool at the hand of cities to enforce 

zoning. 

C. COMPREHENSIVE PLANNING AND ZONING 

SZEA states that planning and zoning must go hand 1n hand. Zoning 

decisions should not precede without a comprehensive plan, the plan 

should be based on studies analyzing the community's growth and 

development trends and potentials, determination of the most desirable 

direction of growth and provision of transportation, utilities, capital 

Improvements and other community services.10 

The role of planning was further expanded by Standard City Planning 

Enabling Act (SCPEA). SCPEA Incorporated planning for zoning 1n a much 

broader context. It called for cities to establish and maintain a 

"master plan" to cover all aspects of municipal service and land use. 

The act introduced a new planning and advising entity, the city planning 

commission with responsibility for developing and maintaining the 

community's master plan.H Texas did not adopt SCPEA but incorporated 

much of the essence of SCPEA from similar legislation Imposing a system 

for regulating new land subdivisions.12 Texas statutes authorize 

municipalities to expend funds for planning purposes,13 delegate plat 

approval to the planning commission 1f the city has one,l* and authorize 

cities to delegate zoning commission duties to planning commissions.15 

Texas also authorizes cities to engage In joint planning efforts^ and 

to establish regional planning commissions.!7 Texas did not authorize 



13 

municipalities to adopt the SCPEA's regulations for street reservations. 

The concept behind SCPEA was clear - de-emphas1z1ng planning done 

specifically for zoning alone while stressing a master plan which would 

incorporate zoning as one of the tools of implementation. 

1. Spot Zoning 

Zoning ordinance indeed stress comprehensive planning (whether such 

planning has indeed been used while passing zoning ordinances shall be 

discussed in the subsequent chapters). Thus, holding "spot zoning" 

amendements as unlawful as invalid. Spot zoning refers to a zoning 

amendment that departs from the city's comprehensive plan and gives 

discriminatory treatment to specific tracts of land. "If a court finds 

that a zoning amendment is spot zoning, then it will declare the 

amendment ineffective."9 

2. Contract Zoning 

"If the legislative body extracts a promise from a landowner 1n exchange 

for amending its zoning ordinance, the amendment is illegal contract 

zoning."18 When a landowner with substantial land holdings applies to 

the city for change in zoning, promising an attractive and desirable 

project the city might consider. To prevent any sort of cheating 

(propose one project and develop another) the municipalities may require 

an agreement from the developer prior to rezoning, e.g., dedication of 

open space (parks) and school sites. Subdivision plat approval may be 

dependant on the developer's improvement and dedication of streets and 

public parks sufficient to serve the new residents.19 However, such 
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contracts between the landowners and the municipality are declared 

illegal on the principle that the legislative body bargained away its 

legislative favor (the zoning amendment) in exchange for payment by the 

developer (the promise to build according to plans and dedication of 

open space). 

3. Conditional Zoning 

The municipalities have found a way around this problem, instead of 

contracting, they condition the amendments and grants development 

permits on the precondition that the owner meets the prescribed 

requirements. The difference between the two is that while, 1n the 

first case, it was the exchange of •favors'', 1n condition zoning the 

municipality mandates the circumstances under which the amendment will 

be effective. 

D. PLANNED UNIT DEVELOPMENT (PUD) 

In order to regulate and supervise development of complex and 

significant community impacts, many municipalities use the PUD 

procedure. The PUD does not necessarily mean the change in affected 

land zoning and district designation. In fact, 1t permits only the 

specific project described in the permit, however, the owner is free to 

develop any other structures allowed in that particular district. The 

zoning ordinance outlines those conditions for which a PUD application 

may be made. In doing so, It avoids the risk of being "contract zoning" 

or "spot zoning" and also provides increased flexibility for the design 

and siting of development, especially residential. A builder is allowed 
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to aggregate the total density permitted for his tract into clusters of 

higher density development. The specific plan is determined through 

negotiation between the developer and the planning board, working within 

broad legislative guidelines.20 This results into savings of building 

costs for the developer, while the community benefits by reduction in 

sprawl of developments and increase 1n relatively large open space. In 

luxury developments or moderate priced housing, the savings in housing 

costs can be applied to better community facilities. The cost savings 

can also provide greater diversity in housing, thus better serving the 

Individual needs and economic capabilities of potential residents,21 

e.g., smaller units for elderly residents can be interspersed with 

larger residences for families. 

E. PRESERVATION OF AREAS OF HISTORICAL. CULTURAL AND ARCHITECTURAL 

SIGNIFICANCE 

Although SZEA 1s not concerned with this purpose, Texas' amendment of 

the enabling act added the purpose of protecting historical and cultural 

areas in 1959 and of architectural significance In 1983. The sentiment 

was that the private developer who 1s guided by the "highest and best" 

use principle would not save buildings for the above stated purposes. 

Such regulations claim to have preserved New Orleans' French Quarter,23 

Santa Fe's historic district24 and New York's Grand Central Station.25 

The concept of "transfer of development rights" (shall be discussed in 

greater detail 1n Chapter 3) came about as a solution (compensation) for 

the question of loss of development profit caused by preservation 

requirements,26 however, such a compensation technique works only if 
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there 1s demand for such space in the transference district and if there 

are strict size limits on buildings that can be relaxed to accommodate 

such transfers.27 The demolition, repair, reconstruction, additions or 

alterations of buildings within historical district or designated as of 

having architectural significance are prohibited prior to the approval 

from a preservation committee. "Though historic designation may limit 

future uses of a structure, it often increases the prestige and value of 

property, ensuring the adjoining area's continued quality and stability 

and benefiting affected property owners. Dallas' Swiss Avenue and 

Munger Place districts illustrate this effect.28 

1. Special Purpose District (SPD) 

An innovative technique which is a part of the local zoning ordinance is 

Special Purpose District. It is designed generally to give greater 

leeway in development and to break traditional zoning's inflexible focus 

on the single lot. The difference between the PUD and SPD is that while 

one (PUD) is applied for new developments, the other (SPD) is concerned 

with the protection of particular areas of social, cultural or 

historical importance which are threatened by pressures of 

redevelopment. Both the PUD and SPD techniques probably confirm the 

recognition that normal zoning ordinances are often too clumsy to deal 

with the delicate process of preserving and enhancing environmental 

quality. 

The SPD regulates and controls the design and use of structures; it 

gives incentives and bonuses to the complying developers. "The 
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technique has been used most often in the preservation of historical 

districts, such as New York City's Greenwich Village. But it has found 

application as well in other areas of that city, where it has helped to 

revitalize the Broadway theatre district, to encourage the continued 

existence of luxury shops along 5th Avenue and to preserve low income 

housing.22 

2. Non-Conforming Uses 

Under the condition of existence of establishments prior to the passing 

of a zoning ordinance, such non-conforming uses "are allowed to continue 

but are restricted for further expansion of use." Non-conforming uses 

are eventually eliminated; owner's right to a non-conforming use is lost 

if the use is abandoned, in some cases they are phased out irrespective 

of owner's intent. For example, the City of University Park required 

that all non-conforming uses be terminated within twenty-five years 

after the effective date of a zoning ordinance.29 Texas courts have 

held these provisions to be valid 1f the landowner is allowed a 

sufficient time to recoup the monetary investment in the terminated use. 

A court allowed termination of a gasoline filling station one year after 

the ordinance applied on evidence that the owner had recovered his 

investment.30 A landowner does not acquire a vested right to a non- 

conforming use by buying land for the non-conforming purpose before the 

zoning ordinance passed, nor by obtaining a permit without actually 

commencing construction before the ordinance takes effect. 
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F. MODEL LAND DEVELOPMENT CODE 

American law institute opinion that SZEA which reflected 1920's middle 

class and elite planning notion did not answer the environmental 

concerns of the 1960's. Under SZEA, land use regulation through zoning 

was a local issue which did not address the growing concerns over 

development situations that affected natural environment beyond the 

irnnediate developed site. ALI sponsored the drafting of a Model Land 

Development Code whose purpose was to expand the state's role in land 

use planning. However, it was difficult to convince the states to adopt 

Model Act's major provisions. Congressional sponsors proposed a 

National Land Use Policy Act^l to provide federal funds for planning. 

Congress rejected the MLDC after several votes, thus for now, SZEA with 

amendments, provides the guidelines for local zoning efforts 1n Texas. 

A brief history of governmental Involvement 1n land use regulation is 

outlined in Chapter 4, The Evolution of Public Sector Activity in 

Enviornmental Management. Principals for local environmental management 

such: 

1900s - Local governments passed building ordinances regulating 

construction of buildings for fire and health reasons. 

1910s - Cities began passing zoning ordinances separating land into 

coranercial, industrial and residential areas. 

1920s - The Supreme Court approved zoning. The Department of Commerce 

drafted a standard zoning enabling act for state adoption. 

1930s - Federal subsidies for housing and highways created conditions 

conducive to urban sprawl. 
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1940s - A war economy restricted production of consumer goods» 

provided increased income, and created a demand for housing. 

1950s - Federal funds supported an increased highway development 

program, production of single family dwellings and urban 

renewal. Workable program requirements were applied to local 

governments seeking federal funds for certain programs. 

1960s - Regional planning was required for receipt of federal funds. 

1970s - The federal government took direct action to eliminate air and 

water pollution and placed strong emphasis upon planning and 

control of certain land uses. 

G. RESTRICTIVE COVENANTS OR DEED RESTRICTIONS 

Deed restrictions are private contracts entered into between the 

developer and the homebuyers. They vary in size, form and content with 

each individual developer and his lawyer. It would generally include 

restrictions on use, set back required, minimum square footage and 

building material standards, construction and archltectural/asthetic 

consideration. "The terms of the covenants are determined by the 

developer and often his mortgage lender, and the covenants are recorded 

prior to the sale of any lots. When FHA or VA is Involved, their 

recommendations have to be observed. 

1. Enforcement of Deed Restrictions 

The city is engaged in "policing" the existing single family areas as 

long as the covenants are enforceable. Many subdivisions organize a 

civic club to act on violations or breach of contract. Some of the deed 
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restriction documents themselves suggest the creation of a civic club. 

The expenses of such organizations are offset by the membership dues. 

"As a general legal proposition, failure to take action against a single 

breach (Unless it is of "major" consequence) in a particular area of the 

subdivision will not necessarily preclude abatement of other breaches in 

the same area, on the theory that despite the one violation, the balance 

of the area has a substantial economic interest in maintaining the 

covenants. If subsequent violations for such and other uses occur, It 

will become Increasingly difficult and ultimately impossible to uphold 

the restrictions in the area. The courts could then hold that the area 

has changed and no longer has the character and environment envisioned 

when the restrictions were imposed. There is, thus, little or no 

property interest in the covenants left to be protected. Courts in some 

states apply this rule when there has been a substantial change in 

conditions in an adjoining area. Or they could rule that by failing to 

take action, the owners have waived or abandoned enforcement of the 

covenants. 

Violations in one area of the subdivision may have little or no economic 

significance in other area. Such reasoning would frequently enable 

restrictions for homes on interior streets of the subdivision to remain 

enforceable even if those for homes along major thoroughfares become 

unenforceable."^ 
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2. Expiration of Restrictive Covenants 

There is no set rule that applies for expiration of restrictive 

covenants; it depends on each individual restrictive covenant agreement. 

The restrictions can be drafted to run in perpetuity or may be effective 

for the life of the grantor plus 21 years or even an arbitary number of 

years. However, the restrictive covenants can be made ineffective by 

"(1) by permitting breaches of the covenants to be successful, making 

them In time unenforceable; (2) by having a majority agree against 

renewal or extension, when it is so provided, when the original or 

subsequent terms end; and (3) by unanimously agreeing at any time to 

rescind them. Failure to abate violations may often reflect the will of 

most owners in the area against continuance since the apportionment of 

attorney's fees and other costs can minimize individual costs. Under 

the city's program of enforcment, the city has largely preempted such 

opportunities to dispense with the covenants inasmuch as it will act 

upon a complaint of any one owner who by himself might be unwilling to 

carry the financial burden. Because of the city's policies, the 

covenants will probably remain in force through at least the original 

term unless there is unanimous agreement for prior termination. This 

latter possibility is not as unlikely as it may seem, since it has 

happened, an entire subdivision may be purchased by a developer, e.g., 

Greenway Plaza."32 

H. DIFFERENCE BETWEEN DEED RESTRICTIONS AND ZONING 

The fundamental distinction between restrictive covenants and zoning is 

that while one is a privately imposed (developer) and accepted 
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(landowners) contract, the other 1s an exercise of governmental power 

and has no relation with private contracts. Since the deed restrictions 

are private contracts, they do not raise the question of 

constitutionality (however, they do raise the Issue of racial 

discrimination), nor do they have to prove validity through the purpose 

of "protection of health, safety and welfare." There may be situations 

where more control can be exercised by deed restrictions than zoning, 

e.g., location of churches through zoning is a violation under the First 

Amendment.33 

In terms of enforcement, the city (Houston) enforces deed restrictions; 

individual lot owners and subdivision associations enforce deed 

restrictions by private suits,34 while zoning enforcement is essentially 

a governmental function. In cases where deed restrictions and zoning 

exist simultaneously, the property has to comply with both the 

regulations. 
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A. INTRODUCTION 

We have discussed "law" as it is expounded and made ourselves familiar 

with the stated purposes of the law; it is time now to see through the 

process of rule making, the interpretation (or misinterpretation) of law 

and the effectuation process. Houston, which is a non-zoned city with 

minimal governmental regulations, will be referred to when appropriate. 

B. THE RULE MAKING PROCESS 

The general definition of the "rule making" is the process of how laws 

are formed, what the goals are, how they are Intended to be achieved and 

the various actors that are involved 1n such a process. We have seen 

that prior to zoning ordinances being passed a comprehensive plan has to 

be prepared and this comprehensive plan has to be made public. The 

planning department is assigned the task to prepare the plan and 1t may, 

In turn, hire private consultants or a special commission. Although 

many critics of zoning have raised doubt as to whether the "best" use of 

land can be determined. "Planning is unquestionably highly subjective, 

lacking those standards and measurements that are requisites of a 

scientific discipline"!; the effort to predict growth trends and plans 

for the future continues despite such doubt. 

Critiques of zoning have questioned the very appropriateness of 

"planners" as decision-makers. They suggest that, "Planners base their 

decisions on theories which have little or no relevance with crucial 

information such as land prices, consumer preference and demand, 

innovation and trends of current times. In absence of "zoning", the 
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"laissez faire" allows the market to dominate the development 

activities. The market constantly strives to strike a balance between 

the demand and supply of growth. The lack of artificial tampering 

Induces competition, and, as a result, enhances the "product" supplied. 

The planners who are hired also work under the tremendous burden of 

politics." 

In reviewing the Chicago zoning ordianance, Bernard Selgan questioned, 

"Was it to promote the public health, safety, and welfare? Was it to 

enhance property values - and whose? Perhaps it was bought and paid 

for. Was it upon advice or recommendation of a planner, political 

committeeman, or the "right" lawyer? Would many or any other planners 

have given similar advice? Was it pressure from the homeowner's 

association? Was 1t because two, twenty, or two-hundred people appeared 

at a hearing to express opposition? Or again, a court may have ordered 

it contrary to the wishes of the city council."2 Irrespective of the 

planner's knowledge, ability and competance, he has to concede to a 

variety of persons and concerns, especially of those who appoint and pay 

them. It is thus necessary to realize that "zoning and other land use 

regulations" are and have to be a tool more of politics than of 

planning".2 

All the various components and considerations of the comprehensive plan 

are constantly undergoing change while zoning attempts to freeze them 1n 

time. The purpose of the plan can only be served if zoning is subject 

to constant re-evaluation, but unfortunately this is very time-consuming 
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and a cumbersome process, and hence, special use districts, floating 

zones and Planned Unit Development (PUD) were created. 

1. Special Use District 

Although special use districts lend flexibility in an otherwise rigid 

"zoning" ordinance, it has been misused for making ad hoc discretionary 

decisions, or to postpone zoning decisions on unpopular activities such 

as "trailer camps, motels, slaughterhouses, glue works and like".3 

Detroit planner-lawyer Walter Blucher commented, "The question must be 

asked seriously whether zoning, as It 1s currently being practiced, 1s 

endangering our democratic institutions... Is zoning increasingly 

becoming the rule of man rather than the rule of law? I would be 

Inclined to answer both questions affirmatively."4 

2. Floating Zones 

However, after World War II, a more flexible technique was evolved, 

namely the "floating zones". The floating zones are those uses that are 

identified in the text of the zoning ordinance but are not placed on the 

map. When a "right" proposal 1s made for such uses, it may be granted 

on the whim of the municipality... The process Itself suggests the 

scope of extensive and careful bargaining that may take place between 

the applicant and the municipal legislature. This endangers the 

concealed "protection of single family dwelling unit" purpose of zoning. 

In the Rodgers v. Village of Tarrytown, Judge Albert Conway stated, "A 

person purchasing property In Tarrytown in a Residence A or B district 

to bring up his children now has no way of knowing whether the property 
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next to H1s may or may not become the site of a multiple family dwelling 

with the attendant increases in population, traffic dangers, commerce 

and congestion."5 

3. Planned Unit Development 

Planned unit development is yet another attempt to induce "flexibility". 

Here the municipality can authorize the development of land irrespective 

of Its use, lot size requirements, or the segregation of housing types 

provided the proposal meets the approval of the municipality. Each 

proposal is judged independently and the standards by which approval is 

granted are vague. In Richard Babcock's opinion, "In effect, the 

Planned Unit Development device supplants the pre-existing zoning. 

Covenants and easements bargained for between developer and municipality 

take the place of customary zoning regulations. Preregulation gives way 

to negotiation."6 

C. PUBLIC PARTICIPATION 

So far as the "public participation" part of zoning 1s concerned, one 

wonders whether individuals are motivated to even participate in the 

public hearings. Property owners with alot at stake would quickly move 

to consult with "their* city planners or hire the "right" legal or 

planning firms to obtain desired zoning classifications. Thus, 

"participatory democracy" 1s just a disguise for such favoritism in 

zoning ordinance and amendments. 
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At times, influential people have secured a shield against competition 

through effective use of the "zoning tool". Forbidding gas stations and 

other drive-in facilities in "prime retail" business districts under the 

pretext of protecting the community's interest is one such example. The 

rationale they base such action on is that gas stations adversly impact 

retail and pedestrian-oriented facilities. Similar public policy 

arguments are advanced to stop second shopping centers which would 

compete with the CBD. In 1960, the village of Edina, Minnesota admitted 

that the purpose behind its action of rezoning property for "office 

building" and refusing to rezone for "shopping center" 1n the Southdale 

Square development had to do with the intention of protecting a 

neighboring shopping center.7 

Such interference is done under the cloud of ethics of planning action; 

one planner expressed his confusion over such issues by stating, "I know 

I hold two views simultaneously about this, which are opposed views. I 

feel that 1t's not the business of planners to interfere or meddle in 

the process of selecting who happens to get rich, whether the getting 

rich is by selling land or the getting rich Is by developing land with a 

shopping center or something else. And I don't think it's proper for 

the planner to take into account the need for protecting an existing and 

established business - to say we're not going to give you the zoning you 

want because we want to protect the existing shopping center. Nor 1s it 

the place of the planner to say we are going to give you the zoning that 

you want because we think you're a better guy than the existing center. 

This is not an area in which planners should meddle. Now the other view 
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I have which conflicts with this one 1s this: 1t 1s the business of the 

planners to influence the decision of how much land, overall 1n the 

community, 1s going to be devoted to commercial use or any other given 

use, and It's also the business of the planners to Influence what the 

locations of these uses are going to be. Now what's hard to reconcile 

Is, how do you go about influencing these two Important decisions 

without affecting the relationships among individual landowners. And I 

don't see any clean-cut way out of the dilemma except one of pursuing a 

very tight ethical course and leaving yourself as blind as possible to 

the personalities and identities and affiliations of Individual property 

owners, and when making recommendations to zone or don't zone to 

consider only how much land there's going to be in a zone 

classification, 1s this the right location, does the design fit its 

neighborhood, and so on."6 

D. EXCLUSIONARY EFFECTS OF ZONING 

Irrespective of such ambivalence, the exclusionary purpose of the 

landuse regulation does exist. "Suburban zoning decisions are vested in 

governments whose Interest are the needs and desires of their residents 

- most often the relatively wealthy and affluent - and not the needs of 

the moderate Income or the poor who live 1n the central city or less 

prestigious suburbs."8 Although the effect of "exclusion" via the 

zoning device was recognized in the middle 1960's (after more than 40 

years of zoning), the catch phrase "exclusionary zoning" was attacked by 

the concern of environmental protection. The situation worsened from 

"what kind of project to be permitted" to "stop growth" thus 
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intensifying the whole process by competition where the richest gained 

the most favors and thus reaped the highest gains. Bernard Seigan, in 

his book, “Other People's Property", has listed seven points of zoning 

discrimination against the less affluent. 

1. The best means for lowering the cost of housing, both new and 

existing, is to Increase the supply. Zoning does exactly the 

reverse. It restricts the production and supply of real estate 

from housing to stores. Hardest hit, as a result, are those with 

the least money. 

2. Most affluent suburban and rural communities erect zoning barriers 

to exclude apartments and townhouses. When apartments are 

permitted, they usually have to comply with rigorous "snob" 

construction and design standards that make them affordable only by 

the wealthy. Their practices with respect to mobile homes are 

worse. These units catering frequently to families that would 

otherwise seek government housing subsidies are excluded from vast 

portions of this country. 

3. Typically, those communities also do not want inexpensive homes in 

their midst. So they require, among other things, large lots or 

large amounts of interior space per dwelling, both of which add to 

the bill. 

4. The practical operation of zoning raises development costs that are 

passed on to the consumer. When the local authorities rezone 

property for single or multiple family purposes, they are likely to 

extract conditions, legal and sometimes extra-legal, that can be 

quite expensive. The installation and maintenance of swimming 
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pools and recreational facilities, for example, add significantly 

to the cost of housing. One of the motives behind these practices 

is to keep out projects that attract people of lower Incomes. 

5. When zoning prevents construction of new homes or apartments, it 

also prevents the succession of moves set in motion by that new 

construction - the filtering process. The addition of one new 

housing unit to the market serves not only its initial occupants, 

but also several other families or individuals who are able to move 

to other and presumably better accommodations as a result. 

Consequently, the exclusionary effects of zoning do not terminate 

at the boundary lines of a municipality, but continue on throughout 

the housing market of which it is a part. The University of 

Michigan study of filtration shows quite clearly that one of the 

best means for improving housing conditions for inner city 

residents Is through the construction of homes and apartments for 

the more affluent in the outlying areas. 

6. Zoning prohibitions tend to curtail the construction of stores and 

repair shops within walking or short distances of homes and 

apartments. In areas lacking public transportation, this creates 

inconvenience and hardship for a family without a car or with only 

an older one, particularly 1f 1t is used by the husband during the 

day. The rise in gasoline prices adds to the problems. 

7. Zoning is harmful to the Interests of small builders. There are 

now so many zoning rules and regulations that it requires the 

services of lawyers and sometimes planners and other experts to 

process almost any changes. Moreover, obtaining zoning approval 
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may take months or years and that Involves the expense of holding 

or optioning property. These conditions are eliminating small 

builders to the advantage of the large ones who are in a much 

better position to cope. 

1. Large Lot Zoning 

The large lot zoning is the imposition of minimum lot size (2 to 5 

acres) within the jurisdiction. The validity of such regulations is 

emphasized by a number of reasons, such as (1) Increased open space and 

general amenity "necessary" to promote health and safety; (2) to protect 

health and safety because soil conditions and lack of sewer facilities 

mandate large lots to prevent contamination of drinking water; (3) 

regulation of the "pace" and location of development; (4) effective form 

of fiscal zoning to facilitate exclusion of development which would 

require more public services than the taxes would yield; (5) the purpose 

of such "snob zoning" may be as simple as preservation of physical 

character of the general area. The rationale behind the denial for 

apartment construction, even when they do not Increase density or raise 

the costs of public services, 1s the preservation of the "character" of 

the detached dwelling neighborhood. Justification of such public 

regulation has to reflect the direct, substantial and adverse impact on 

property values. 

When deciding a case, the courts examine the acreage requirement and how 

consistent it 1s with the character of the surrounding community; the 

existence of smaller lots may sway the decision of the courts.9 Minimum 
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standards that demonstrate significant relation to health and safety 

factors such as water contamination and overburden on public utilities 

are often upheld but the opinions are notoriously uneven on what 

constitutes a "demonstrable relations".10 Probably the Euclid-Nectow 

cases has given a presumption of validity of such use of police power 

and has prevented a serious judicial examination of their exclusionary 

consequences. A survey in the late 1960's by a Presidential (Douglas) 

commission showed that 25 percent of metropolitan area municipalities 

with a population of 5,000 or more permitted no less than one-half acre 

lots (an acre is 43,560 square feet). In some areas, three to five 

acres were required. Since average priced houses seldom exceed 1,500 to 

1,800 square feet, a family can live quite comfortably on much less than 

22,000 square feet of ground. This attack on large lot zoning was muted 

with the arrival of the environmental and stop-growth movements. More 

land was frequently urged for each unit of housing. "Downzoning", which 

involves exactly that, has, as a result, become a favorite sport of 

zoners.l Assuming large lot litigation as a dispute between the 

developer and the community is deliberate shortsighting of the broader 

issue involved. Arguments against large lot zoning besides the ethical 

questions can be made as such - (1) Bigger lots use more water for the 

larger areas of grass and landscaping thus drawing more municipal 

resource. (2) Costs for Installation of improvmenets such as pavement, 

sidewalks, curbs, gutters, lighting, water and sewer mains and gas and 

electric lines go up; from $50 - $80 per front foot of lot, or roughly 

from $1,200 to $2,000 for each 25 feet of frontage. 1 (3) Larger lots 

result in urban sprawl, increasing distances thus resulting into 
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pollution. (4) The greater distances also involves greater usage of gas 

and oil and results in faster depreciation of cars. (5) Greater spread 

results in problems of sufficient protection of police, fire department 

and ambulance. 

2. Racial Discrimination 

It is interesting to note that the first invalidation of the zoning 

ordinance by the U.S. Supreme Court in 1917*1 had more to do with the 

loss in value to the landowner because of the restriction against the 

"persons of color". However, in the recent past, the courts have 

focused more on the civil rights of the excluded minority than the 

property rights of the landowners. President Nixon in 1971 Instructed 

the Department of Justice to indulge in legal proceedings where changes 

in landuse regulations hinted at racial discrimination. However, proof 

of racial motivation is difficult and expensive. Moreover, government 

initiated litigation has not been very extensive.*2 Most civil rights 

groups thus resort to proving economic discrimination, directing their 

arguments to the equal protection clause of the 14th Amendment. 

However, the Supreme Court decision In James v. Valtierra was a severe 

setback for supporters of "equal protection". The Court held valid the 

requirement imposed by California for each public housing project to.be 

preceded by the referendum. In response to the plaintiff argument of 

unfairness and discrimination for people depending on the supply of 

public housing, while no such barriers are to be faced by other groups 

accommodating in other housing types, the court stated that "a lawmaking 

procedure that "disadvantages a particular group does not always deny 
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equal protection'", and thus short-circuited any determination on state 

and local practice whether it "is likely to 'disadvantage' any of the 

diverse and shifting groups that makes up the American people."13 Such 

absurd and unfair regulations are likely to discourage developers of 

both public housing and other subsidized housing from seeking sites 

outside existing areas of minority concentrâtion.14 What would this 

result 1n terms of urban form and fabric? - creation of ghetto areas 

Infested with crime and disregarded as "less worthy" areas for any share 

of public amenities and services. The readiness of federal courts to 

grant standing to neighbors who wish to stop a housing project in their 

area discourage even the most determined developers who might be 

considering a proposal into unpopular areas.15 

Some have used the "right to travel" rationale to exclusionary zoning. 

Frank Aloi and Arthur Abba Goldberg suggested, "It 1s evident that 

exclusionary zoning ordinances deny a specific class of citizens the 

right to enter a community with the hope of bettering their lives in 

terms of housing and education, among other things. If the right to 

enter and abide is a constitutionally permissible goal, then certainly 

exclusion of any citizen by a community violates his constitutional 

rights."15 Peter Weiner brings to attention another constitutional 

Issue, "Exclusionary action by communities which control large amounts 

of vacant land seriously affects unrepresented nonresidents... since 

individual mobility is thereby greatly curtailed and change in land use 

patterns 1s stifled. Any change 1n policy which might be expected to 

flow from the suburb's internal political process is hampered by the 
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exclusion from the community... of citizens who would be likely to work 

for change. In such situations» where the political structure is immune 

from internal challenge, courts have even more reason to force a 

restructuring of the political system. Since the state cannot here 

assert a compelling Interest in delegation, and since individual voting 

rights are seriously compromised, acts delegating control over vacant 

land to local political units should be held unconstitutional."17 

One of the disadvantages with the multi-family residents is believed to 

be the increase in public expenditure to provide necessary services. 

However, the St. Louis County Planning Department recently estimated the 

relative costs and revenues produced by developing a 132-unit apartment 

complex or single-family dwellings on the same 13-acre site. The agency 

found that building the apartment complex would result in a net surplus 

of revenue over service costs. Building single-family homes would 

result in a net loss. A more broad-based study by the North Central 

Texas Council of Governments found that the cities in the region which 

have the highest percentage of apartment units "...have enjoyed a slower 

rate of Increase in per capita municipal expenditures for strict 

maintenance and for water and sewer." The study also concluded that 

those suburbs with the highest percentage of apartments were not 

necessarily the most densely populated. Between 1960 and 1970 

"population density was found to bear no relationship to municipal 

expenditures for public safety, parks, recreation and water and sewer 

services".18 A number of studies have shown that garden apartments can 

produce greater revenue than educational costs.19 The common assumption 
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that low- and moderate-cost apartments and houses will necessarily 

generate less tax revenue than they will demand in service costs is 

clearly unwarrantedÔ. 

3. The Taking Issue 

Perhaps one of the most talked about and yet unresolved issues of 

landuse planning is the "taking issue". The taking issue involves 

drawing a fine line between two valid and - important interests - 

unrestrained rights to private property and need of governmental 

regulations to preserve and enhance the living environment. Magic wands 

unwaand detailed theories which strive to define "taking" cannot resolve 

this issue. In fact, it requires constant redefinition - corresponding 

to positions of the various components of the huge jigsaw puzzle at that 

time. Fred Bosselman writes, "A number of excellent articles have 

appeared In our legal periodicals over the past ten years. We were 

impressed with the profound logic by which each author attempted to make 

sense out of the confused body of cases - at least until we read the 

next article in which a new author convincingly demolished the logic of 

his predecessor and expounded a new and even more convincing system of 

analysis".20 

The concept of the "taking" was first noted in the Magna Carta as a 

reaction to the unfair taking of land by the King or the Pope... "No 

free man shall be deprived...of his freehold...unless by the lawful 

judgement of his peers and by the law of the land."21 
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The U.S. Bill of Rights also noted such concern - the last clause of the 

5th Amendment to the Constitution reads, "... nor shall private property 

be taken for public use without just compensation". 

During the first half of the 19th century, the courts construed the 

taking clause strictly to actual direct physical taking of property 

only. The second half of the 19th century, the courts reflected certain 

ambivalence to the Issue. In the famous Pennsylvania Coal Company v. 

Mahon, Justice Holmes announced h1s famous rule: "The general rule at 

least is, that while property may be regulated to a certain extent, if 

regulation goes too far it will be recognized as a taking."22 Holmes 

thus condemned the Pennsylvania Kohler Act, passed to prevent local mine 

subsidence from destroying whole towns, unconstitutional - an undue 

regulation of the property of the coal company. 

In 1973, the Rockefeller Task Force on Landuse and Urban Growth 

expressed its concern that the taking clause renders the adoption of 

relevant landuse policies extremely expensive,23 and further suggested 

that the whole taking issue be reconsidered in the light of unrestrained 

governmental control over the use of land. It is Important that state 

and local legislative bodies adopt stringent planning and regulatory 

legislation whenever they feel it fair and necessary to achieve landuse 

objectives.24 

Yet another view contrary to the preceding one is that it is not fair 

that the welfare of all should be borne by the owners of only those 
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properties "stringently regulated"; the accident of ownership and 

location to pay for the heavy burden of community welfare is rather a 

crude way of redistributing wealth.! 

All this suggests that we have not struck a balance between the two 

competing interests. We probably never will and the "taking" and "due 

process" shall remain vague and undefined terms. The English, however, 

have for years now, a system of statuatory standards that surprisingly 

appear to please both the developer, administrator and environmentalist. 

In general, the compensation is paid if "no reasonably beneficial use" 

remains under regulation. However, compensation is not paid if the 

regulation is designed to promote the listed purposes (e.g., flood 

control, adequacy of sewerage services, etc.) Such a model should be 

studied in depth while attempting to resolve the "taking" issue here. 

It would be wise to spend more time in the drafting of regulations and 

analyzing facts supporting or opposing them. Most landuse regulations 

are in the form of sweeping prohibitions and blanket indictments of all 

development simply because of the reluctance to spend more time to study 

the problem in greater depth and evolving a more reasonable compromise 

between the needs of the environment and the rights of the individual. 

Development rights transfer is one attempt to "soften the blow" of such 

landuse regulations. 

E. DEVELOPMENT RIGHTS TRANSFER 

This concept attempts to reduce, if not eliminate, the imbalance between 

"police power" and "eminent domain". It refers to the judicial double 
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think (e.g.* Just v. Marinette County (56 Wis. 2d7, 201 N.W. 2d 761 

(1972), the Courts upheld the wetlands protection program and left Mr. 

Just uncompensated, forcing him to leave his lakeside property in its 

natural state Indefinately, while the same court two years before had 

invalidated an eminent domain statute that precluded compensation for 

rental losses experienced on the condemned property in the Luker v. 

Milwaukee County case.) 

The development rights transfer (DRT) breaks the linkage between 

particular land and its development potential by permitting the transfer 

of that potential to another site where such development would be less 

objectionable. The technique attempts to rescflve the current inequities 

by enabling the owner of the restricted site to recoup economic loss by 

selling the site's development potential. 

However, as like most regulations, the DRT has critiques too. The DRT 

1s questioned on the grounds that interjurlsdictional transfers are not 

feasible. This suggests the need of involvement of regional and state 

bodies in designating environmentally sensitive areas, areas of critical 

concern, etc. 

Another objection against DRT 1s its flexible density allocations for 

transferee sites which supposedly disturb traditional zoning and results 

into "planning chaos" since zoning distributes density on a lot-by-lot 

basis while DRT Involves a two-tiered density system. The argument 

against such criticism is that zoning codes are not platonic absolutes; 
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they are mere pragmatic approximations intended to achieve a desired mix 

of urban objectives. The same result can be obtained if DRT is properly 

managed - since as John J. Costonis suggests, "Marginal density 

increases on some lots offset by proportional reductions on others will 

not bring the walls down around our ears. The risk is avoided 

altogether in transfer - districts that are mapped independently of the 

threatened resource and that would have been upzoned -Independently of 

the DRT program."25 

Yet another critique questions the very results of a DRT program 

(referring to New York City's landmark DRT program), claiming that DRT 

is superfluous because traditional zoning and police power techniques 

fail to recognize the fact that one-third of the 16,000 buildings listed 

in the Historic American Buildings Survey commenced by the federal 

government in 1933 are no longer standing and the fact that the Grand 

Central Station's survival was a touch and go affair. 

The "zoning" fans deliberately overlook the fact that quite a few zoning 

regulations are undertaken to create a market for development rights. 

This is not to say that DRT 1s free of any political and special 

interest pressure. At times development rights have cost nearly as much 

as the titles to the land. Use of DRT programs to fill the pockets of 

the few rich while adding to the burden of taxpayers cannot be 

justified. The public costs of such a program should be limited to 

organizing the development rights market and making sure 1t works. If 

the rights are transferrable only within a community, the tax base 
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remains constant, for the increased tax payments of the purchaser of 

development rights will offset the reduced payments of the seller. One 

substantial benefit for the community is that land from which the 

development rights are sold is effectively preserved in low density or 

open space use in private lands without cost to the public.26 

Frank Scheidman has raised interesting questions relating to DRT:27 

1. Does the legislation actually create the development right? 

2. How would the conservation zones be determined for distribution of 

development rights? 

3. Would a DRT ordinance provide a means for saving critical areas 

from adverse and/or harmful uses? 

4. Will a DRT ordinance guarantee the preservation of the designated 

conservation zone? 

5. How would the transfer zones be determined? 

6. What happens to the development right once the increased density is 

constructed in the transfer zone? 

7. If a transfer zone can increase density through purchase of 

development rights, can the landowner successfully petition for 

increased density without the purchase, arguing that his land is 

capable of supporting the increase? 

8. What new services would be required as a result of the DRT 

ordinance? 

9. Would there be an adequate market created for development rights? 

10. Would local government play a role in creating demand for 

development rights? 
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11. Will the total taxable base of the jurisdiction be affected by a 

DRT ordinance? 

12. Would actual tax revenue diminish because of the use of DRT? 

13. Would DRT eliminate or shorten the time necessary for governmental 

approval of a development proposal? 

14. Do developers receive any advantages from a DRT program? 

15. Could development rights be severed, but their transfer restricted 

for a set period of time to phase development? 

16. How often would the comprehensive plan be reviewed and revised? 

17. Is DRT adequate to anticipate future needs so that potential 

problems are resolved before they happen? 

18. Should DRT be viewed as fixed in number for all time, or to be 

recreated and re-issued from time to time? 

19. Would new allocations of development rights, 1f issued, be to 

landowners, present development rights holders, or to all members 

of the community? 

These questions suggest that alot of related issues and concerns have to 

be dealt with before application of development rights transfer can be 

successfully achieved. However, the concept of DRT is valid to do away 

with the unfair "windfall" and "wipe out” effects brought on landowners 

by current landuse controls.^ 
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A. INTRODUCTION 

So far we have discussed the planning laws» their stated purposes and 

methods of Implementation. The fourth chapter shall, within the scope 

of this study, discuss Issues relevant to land use planning, mainly 

concentrating on the case study of Houston. The most apparent 

difference between Houston and any other zoned city of comparable scale 

1s their approach to management of land reserve. A non-zoned city 

believes in "Ia1sse-fa1re" attitude and its market forces dictate the 

use of land, while a zoned city relies on governmental direction and 

regulation for Its land use decisions. This does not mean that public 

participation for such decisions is not entertained. As discussed in 

Chapter 2, a 30-day notice 1s sent to all property owners within 200 

feet of the proposed change in zoning. 

Whether these two approaches to resource management indeed produces 

distinctly different land uses shall be explored in this chapter. 

Whether the end results of both approaches are the same or whether the 

difference merely lies in the "process" to achieve it is also to be 

seen. 

B. COMPARISON BETWEEN HOUSTON AND DALLAS 

Dallas is chosen as the zoned city (Dallas adopted zoning in the early 

1930's) for the purpose of comparison with non-zoned Houston. Although 

Dallas and Houston have numerous differences, there are enough 

similarities to justify the selection of Dallas. The following table 

brings out some of the similarities: 
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Table 1 Houston Dallas 

1960 Census Report on 
1959 Income: 
Median Income of all families 
and unrelated Individuals 5,093 5,079 

% of families with Incomes 
under $3,000 18.8% 18.4% 
over $10,000 17.5% 18.9% 

1970 Census (preliminary figures): 
Median income of all families 
and unrelated individuals 8,056 7,984 

Average income of all families 
and unrelated Individuals 9,840 10,374 

1980 Census Report on 1979 Income 
Median income of all families 25,674 37,233 
Median Income of unrelated individual 15,320 17,946 

Total Land Area - 1985 (sq. miles) 573.12 376.4 

% of Vacant Land/ 40% 30.41% 
Total Land Area - 1982 

Housing Units per Person: 
1960 Census .340 .340 
1970 Census .347 .359 
1980 Census .302 .362 

In order to proceed with the Inquiry, let us compare other census 

figures: (Refer to following page) 
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Table 2 H/SMSA Houston D/SMSA Dallas 

1960 Census: 
Owner occupied, median value 
Contract rent median 

10,700 
58 

10,900 
58 

10,800 
60 

11,300 
62 

1970 Census: 
Owner occupied, median value 
Contract rent median 

14,600 
95 

14,500 
97 

16,800 
110 

16,700 
110 

1980 Census: 
Owner occupied, median value 
Contract rent 

54,000 
256 

50,500 
359 

47,100 
239 

130,700 
313 

What can be seen from the above table Is that the 1960 census Indicates 

it was a little cheaper to live in SMSA (suburbs) of both cities rather 

than to live 1n the city itself. However, the 1970 census shows that it 

was slightly more expensive to own a housing unit in H/SMSA than one in 

the city itself, while it was slightly lower to rent in H/SMSA as 

compared with Houston city. This trend continued; the 1980 census 

verifies that trend. 

For Dallas, however, although the 1970 census shows that owning a 

housing unit in D/SMSA was slightly more expensive than owning one in 

Dallas city, the 1980 census clearly indicates that it is alot more 

expensive to own a unit in Dallas city (2.8 times more expensive), 

rather than D/SMSA, and this Is true even for renting a housing unit. 

Thus, one may conclude that it 1s more expensive to live (own or rent) 

In Dallas city than Dallas suburbs, while it is expensive to own a unit 

in Houston city than Houston Suburbs itself. Could this phenomenon in 

Houston be attributed to homebuyers' preference to live in a suburb's 

unrestrained environment and market forces? Most housing subdivisions 
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1n the Houston area (suburbs) are established through M.U.D.'s 

(Municipal Utility Districts). The process of establishing a M.U.D. 1s 

easy and hassle-free. While portions of land within the Houston city 

limits are under sewer moratarium. 

Looking at the 1980 census data, one wonders whether in fact it was more 

expensive and unaffordable for many residents to own a unit In Dallas 

compared to Houston. The following figures show selected monthly owner 

costs as a percentage of the household income in 1979: 

Table 2-A 
Mortgaged Units Median Dollars 

Selected monthly owner costs as X of Houston Dallas Houston T55TT5? 
household Incone In 1979 (X) d) (Î) iii 

Less than 15% 9.3 9.8 315 279 
15-19% 13.5 13.3 456 379 
20-24% 15.8 15.6 536 445 
25-29% 17.3 17.4 538 496 
30-34% 18.0 18.0 610 514 
35% or more 16.0 15.3 542 436 
Not computed 10.0 10.7 341 307 

Table 2-B Non-Mortgaged 
Units Median Dollars 

Selected monthly owner costs as % of Houston Dallas Houston Dallas 
household income In 1979 (X) (i) (J) lü 

Less than 10% 13.1 13.3 125 112 
10-14% 13.3 13.1 127 111 
15-19% 12.7 12.3 121 104 
20-24% 12.0 11.8 114 100 
25-29% 12.2 12.3 116 104 
30-34% 12.1 12.1 115 102 
35% or more 13.4 14.1 128 119 
Not computed 11.2 11.0 107 93 



The above tables indicate that residents of Dallas and Houston spend 

generally the same percentage of the household income for housing in all 

the different categories. Hence, it can be said that it Is as The above 

tables indicate that residents of Dallas and Houston spend 

Another comparison can be made between the value of the housing unit and 

the prices asked. This would, to some extent, suggest the demand 

housing: 

1980 Census: H/SMSA Houston D/SMSA Dallas 

Median value 54,000 50,500 47,100 130,700 
Median price asked 65,100 59,600 70,500 146,400 

% difference (higher) 20.6 18.02 49.7 12.01 

The above table indicates that demand for housing in suburbs of both 

cities is higher than the demand for housing in city. The table also 

indicates that for H/SMSA the percentage difference between median value 

and median price asked is 20.6%, while for D/SMSA it is 49.7%. Does 

that Indicate that demand for housing in suburbs Is greater 1n Dallas 

than 1n Houston? 

The same Indicators for Houston city shows 18.02% while Dallas city 

shows 12.01%. Does that mean demand for housing In Houston city is 

greater than the demand for housing 1n Dallas city? Before reaching any 

conclusions from the last table, it 1s necessary to see the percent of 

the various price range of housing units put on the market for sale. 
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1980 Census (SMSA) 

Total 

Less than 10,000 
10.000 - 29,999 
30.000 - 49,999 
50.000 - 99,999 
100.000 or more 

Dallas 

14,638 
Number % of Total 

273 1.9 
1,573 10.8 
1,604 11.0 
7,386 50.1 
3,802 26.0 

Houston 

17,710 
Number % of Total 

214 1.2 
1,095 6.2 
2,018 11.4 

11,486 64.9 
2,897 16.36 

Close to 652 of the houses on the Houston market range from $50,000 to 

$99,999, while only about 50% for the same price range 1n Dallas. 

However, the reason that the median price of housing 1n D/SMSA Is higher 

than H/SMSA may be that 26% of $100,000 or more price range pulls the 

median price higher. 

Besides the stated purpose of zoning... "health, safety and welfare", 

zoning 1s also accepted as a tool to protect the property values. This 

shall be discussed 1n detail in the concluding chapter to this thesis. 

The following table compares the prices asked for i housing built during 

various periods: 

Table 4 
SMSA Median Dollars 
Year Structure Built Houston Dallas Houston Higher 

1975 - March 1980 69,700 80,500 
1970 - 1974 63,700 64,900 
1960 - 1969 49,400 48,300 X 
1950 - 1959 36,900 28,000 X 
1940 - 1949 30,400 22,500 X 
1939 and earlier 49,300 23,900 X 

One may derive from the above table and the Information 1n table 1 of 

this chapter (median value of housing was higher In D/SMSA than H/SMSA 
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for 1960 as well as 1970 census data) that older homes In Houston have 

retained their property value better than older homes 1n Dallas. 

However, concluding that non-zoning has helped retain property value in 

Houston or zoning has failed to ensure property value in Dallas would 

not be right. There are Innumerable other factors that can contribute 

to such a phenomenom, zoning or non-zoning can be considered only as one 

of them. The other factors can be maintenance of older sections of the 

city, traffic and roads serving the area, services by mass transit, 

refinancing and mortgage situations, location of housing 1n relation to 

workplace, etc. 

C. INTERPRETATION 

So far we have talked about housing (one of the land uses), the reason 

being that housing is the single most important use where people spend 

(renting) or Invest (owning) a considerable percentage of their income. 

The next question to examine is whether zoning does produce a different 

land use pattern than non-zoning? In Houston, as 1n many other American 

cities, we find strip commercial along heavily travelled thoroughfares, 

gas stations at road intersections and freeway exits and entries, 

apartments and multi-family residential used as a buffer for single 

family detached housing subdivisions. This observation is supported by 

the findings of the study of Westheimer Road by an urban design studio 

at Rice University, which concluded that there are definite locational 

requirements for most commercial activity to render 1t a profit-making 

effort.* The use of "buffers" 1s reflected in a zoned city as it is 

present in Houston (e.g., West University has permitted the building of 

row houses along Richmond Avenue as a buffer for single family 
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dwellings;2 land reserves left for such buffer uses are just being 

developed in Missouri City, Mission Bend and Sugarland areas.) In a 

zoned city, heavy Industry is usually permitted in a zone far away from 

resident!ally zoned areas. In non-zoned Houston too, heavy industry is 

grouped along the ship channel in the formal industrial district. 

Professor Mixon, in his paper titled, "What are Houston's Land Uses? Is 

the City Unique?", writes "... it 1s apparent that Houston's growth does 

not differ remarkably from the standard, either. Houston claims to be 

unique. That may be, but no unique character appears from a simple 

examination of gross land use patterns."2 

It 1s interesting to note here the comments of an interviewee who 

expected to find the "unique" character that may have resulted from the 

non-zoning approach. "One of the things that is strange to me, I have 

been aware ever since we moved to Houston that we didn't have zoning - 

that it was good and it was bad, depending on who you were talking with. 

And yet, I don't get the feeling when I go to other cities, I don't see 

any difference 1n the communities. You see strip shopping centers here. 

You go to other cities that have zoning, you have strip shopping 

centers. I don't see having or not having zoning - in the overall 

picture of the community has had any real significant difference. You 

talk to the developers or you talk to some of the politicians, the real 

estate people here, they say, the reason we are so great is because we 

don't have zoning, other people in other cities say the reason we're 

doing great is we have zoning, and I don't see any difference. It may 

be all mental, I don't know."3 
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One tends to agree with the observation that, although there would be 

some difference between a zoned and non-zoned city, most of the 

differences are "mental". As the interviewee pointed out, developers 

and real estate people 1n both (zoned and non-zoned) cities claim they 

are doing great because of the extent of government Intervention. They 

are using that as a great tool for marketability of their products. 

Developers and builders of Houston claim they offer more affordable 

homes (of the same size and amenities) because there Is no zoning and no 

expensive delays (which may result due to zoning) in production of 

housing. We have seen earlier in the chapter that Dallas homes are as 

affordable as Houston homes. The counter-claim 1s that since Dallas has 

adopted zoning, It 1s insuring property value. This too 1s false; we 

have seen in table 4 of Chapter 4 that Houston area housing has retained 

their value when compared with Dallas area housing. 

Then what could be the reason for similarity? One of the sources of 

similarity 1s the federal system or mortgage insurance and availability. 

Houston development has followed the standards of FHA for years and this 

is not restricted to FHA Insured subdivisions. Houston's subdivisions 

are controlled by deed restrictions and not all developers seek FHA 

insurance (up until 1978 FHA Insured houses only up to $65,000), they do 

follow the national standards set up by FHA. When Constance Perin asked 

one of the interviewees "Whether the Federal Housing Administration in 

Houston ever did battle with the national regulations of the FHA in 

order to preserve some regional distinctions, whatever they might be in 

the way of neighborhood layout or housing style?"4 xhe response was, "I 

think FHA's been instrumental, having been there for so long. Our 
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(federal) patterns and our (federal) forms (for subdivision) and all 

were followed by the local attorneys."4 

The root cause of the similarity lies in the social values of all 

Americans. Social scientists and anthropolists state that the single 

most ideal achievement of the American is to own a single family 

detached housing unit. The single family dwelling is perched at the 

apex in the hierarchy of housing preference; any other residential 

dwelling 1s a "compromise" with those Ideals.4 Both zoning and deed 

restrictions in absence of zoning respond to this ideal. Hence, 

Irrespective of their stated purposes, both zoning and non-zoning 

approaches ultimately have the same goal. This will be discussed in 

detail in Chapter 5. It is important to note here that the preference 

for single family dwelling does not In any way mean that residing In a 

single family detached house is necessarily the best housing 

environment. In fact, there are people who live in other housing types 

for reasons of personal preference rather than affordability, but such 

preference is confined to a few Americans. 

Supporters of zoning claim that since zoning involves reference to the 

comprehensive plan (prepared for the city) for all its land use 

decisions, it necessarily produces a better urban environment. However, 

Ada Louise Huxtable wrote after a brief visit to Houston, "Houston is 

the place that scholars flock to for the purpose of seeing what modern 

civilization has wrought. Correctly perceived and publicized as freeway 

city, mobile city, space city, strip city, and speculator city, it is 

being dissected by architects and urban historians as a case study in 



60 

new forms and functions. Houston even requires a new definition of 

urbanity. Houston is THE city of the second half of the twentieth 

century. In fact, one seeks orientation by the freeways and their man¬ 

made landmarks rather than by reference to organic patterns of growth. 

Climate, endless open topography, speculator economics, and spectator 

consumerism, and, of course, the car has determined Houston's free¬ 

wheeling, vacuum-packed life and environment."5 

Thus, arguments can be made that good urban environment 1s produced even 

In the absence of zoning, and that a comprehensive plan for the whole 

city is not a prerequisite for sound urban environmental quality. 

In absence of zoning and a comprehensive plan, what has rendered the 

greatness and uniqueness of Houston? Professor 0. Jack Mitchell of Rice 

University gives all the credit to "civic minded" citizens who, with 

their power to effectuate plans and environmental sensitivity, have 

contributed the maxlmum.5 Mitchell, after describing and attributing 

credits to private entrepreneurs for "excellent examples of 

environmental design", namely River Oaks, Allen Parkway and the Rice Art 

Museum area, expresses h1s disappointment with the attitudes of the 

city. "City Hall Is located with Its plaza providing a delightful block 

of open space. The plaza 1s a splendid "people place", containing large 

oak trees, water, grass and benches. Over the last 10 years or so, more 

blocks of open park space have been developed contiguous to City Hall 

Plaza. In each case the blocks have been developed as Individual 

entitles largely unrelated to what was there before; an Italianate plaza 

around the library, a raised truncated pyramid over a parking lot at 
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Civic Center Plaza, a random green at Tranquility Park, and a few less- 

designed parts of blocks. No overall plan has been pursued to 

coordinate opportunities. While architects Involved have been 

criticized for this, I blame the client — the City. This area 

epitomizes Its lack of concern over matters of urban design."5 

Professor Mitchell's observations and comments Indicate his 

disappointment with the "City" who, 1n his opinion, has failed miserably 

to ensure good urban design. 

In Houston, there are various area organizations who are mainly a group 

of area developers Interested to protect and further their speculative 

efforts. Because of competition, each of these area organizations are 

very conscious of the product, the "environmental quality" that they 

offer to the market. Large amounts of money 1s spent on this effort, 

innumerable area studies are done to pin-point the area's problems and 

evolve a solution for them. Take for example the South Main Center, 1t 

represents an area close to the central business district; composed of 

some of the finest residential neighborhoods, the Texas Medical Center, 

Rice University, Hermann Park, the city art museums, galleries, 

Astrodomaln and substantial office and retail activities. The area 1s 

"rich In diversity, and Its visual environment is one of the finest in 

Houston", and the South Main Center has concentrated efforts to maintain 

and enhance these quantités. 

This 1s not to say that area organizations are driven by the force of 

idealism or philosophy of delivering a high quality environment. Quite 
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the contrary, the major motivation is profit making. One suspects that 

the efforts and extent of investment is limited to those areas where 

there would be a substantial return on Investments. The City Post Oak 

Association conducted a study for preparation of a master plan for the 

City Post 0ak/Galler1a area. After the area has already gone through 

the peak of Its growth, after the uncoordinated growth of the area has 

already produced problems (such as traffic congestion, lack of uniform 

street architecture, etc.) One of the motivations may have been to 

bring back the glory the Galleria/Post Oak area once enjoyed and the 

other purpose probably was to get the "City” Involved in solving some of 

the problems of the area. 

Professor Mitchell concludes his remarks on efforts of the South Main 

Center as such, "How effective it will be remains to be seen, but it is 

an interesting model for planning. Its view 1s not citywide, but then 

cities are made up of viable and sometimes not so viable pieces, each of 

which may require different organizations to advocate their interest." 

I agree, conforming to an overall criteria of development, if diverse 

concepts for urban design are pursued, the result can be Interesting. 

The emergence of a number of area organizations in Houston not only 

reflects the need for private cooperative efforts in case of a weak city 

government, but also suggests that even in the presence of a strong city 

planning department, the planning of the city should be scaled down 

(broken up into "viable pieces"), that there is a need of a "mediator" 

between city planning departments and private enterprises. The area 

organization's role would be to direct and coordinate the efforts of 

private undertakings, as well as voice the need of city Involvement (to 
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get services such as water and sewer, road improvements, etc.) for the 

development of the area. 

Such an effort would ideally (it can be equally messed up and here is 

where the role of the city government is Important) help 1n breaking up 

monotonous stretches of a single theme for urban planning. To 

effectively entertain various attitudes of urban design, if it is to 

produce "good" and "appealing" environments, coordination of various 

attitudes are necessary. The Galleria area, South Post Oak Boulevard 

from Uoodway to Richmond, exemplifies the lack of responsiveness to 

anything and everything beyond the immediate site of development. Post 

Oak Boulevard is lined with wonderful pieces of architecture, designed 

by world-famous architects, but has failed miserably to effectively 

connect them - physically and visually - at the pedestrian scale, or 

even the scale of urban form. One of the aims of the City Post 

Oak/Galleria area was to add a unifying element to the different 

sections of the area. Unfortunately, the area is already built up 

extensively, thus any effort now would be limited to employing uniform 

street furniture. 

If a balance 1s struck between governmental direction (and regulation 

and implementation) and private enterprise with area organizations as 

"coordinators", much of the flaws of each system (zoning and non-zoning) 

can be overcome. One may say that both the systems have applicability 

for management of scarce resources - that of land. Striking this 

balance and assigning a proper share of responsibility to each system is 

out of the scope of this chapter - out of the scope of this thesis. 
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However, one can say that the role of the city government should be 

limited to overall planning, especially concentrating on environmental 

protection (air and water quality, subsidence, etc.) and ensuring equal 

housing opportunities (in the case of the "permanent poor" as well as 

lower income families), which encourage private enterprises to deliver 

diverse but coordinated efforts to urban environmental characters. If 

zoning gets too detailed in its regulation (scope and area of 

regulation), it embraces too much responsibility; the very scale of 

operations may become too difficult to handle. 

Dallas passed an interum sign ordinance 1n 1971, as a temporary measure 

to control signs.6 This ordinance was attacked and the judge of the 

state government ruled that the ordinance was vague and confusing and 

did not establish how control of signs improved the health and welfare 
* 

of Dallas residents. However, Dallas City Council passed a 

comprehensive sign ordinance on April 30, 1973 despite the organized 

opposition and ever since there have been continued enforcement. A 

major part of the problem is that most people have their own Individual 

taste and would like to express them freely, and they should be allowed 

to do so if It does not pose a threat to others and their well being. 

The "pop architects" such as Venturi have taken a liking to the 

conventional "uglles". The commercial strips and the hamburger stands, 

the pop architects say, "I'm for messy vitality over obvious unity." 

Diversity and complexity is more pleasing than simplicity and 

uniformity. "We need less of a prima donna 1n the landscape approach."7 

Instead of elaborate architectural creations, the ordinary economic 
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structures by the side of the road should be preferred because they 

respond to the needs of people in their automobiles. One cannot 

conclude that lack of regulations ensures better architectural 

aesthetics, however, aesthetics is a highly subjective area of 

discussion and that imposing aesthetic standards are not within the 

scope of zoning. 

Justice Van Voorhis opinloned in the Stover case, "This ordinance is 

unrelated to the public safety, health, morals or welfare except Insofar 

as it compels conformity to what the neighbors like to look at. Zoning, 

important as It is within limits, Is too rapidly becoming a legalized 

device to prevent property owners from doing whatever their neighbors 

dislike. Protection of minority rights is as essential to democracy as 

majority vote. In our age of conformity 1t is still not possible for 

all to be exactly alike, nor is It the Instinct of our law to compel 

uniformity wherever diversity may offend the sensibilities of those who 

case the largest numbers of votes in municipal elections. The right to 

be different has its place 1n this country. The United States has drawn 

strength from differences among its people in taste, experience, 

temperament, ideas and ambitions as well as from differences in race, 

national or religious background. Even where the use of property is 

bizarre, unsuitable or obstreperous it 1s not to be curtailed in the 

absence of overriding reasons of public policy. The security and repose 

which come from protection of the right to be different in matters of 

aesthetics, taste, thought, expression and within limits, in conduct are 

to be cast aside without violating constitutional privileges and 

immunities. This is not merely a matter of legislative policy, at 
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whatever level. In my view, this pertains to Individual rights 

protected by the Constitution."8 Such ordinances are Indeed too 

restrictive for Individual expressions of taste. Moreover, because of 

the scale at which zoning operates such detailed emphasis to any one of 

the components of city planning should be avoided. 

D. ZONING AND NON-ZONING: A GENERAL COMPARISON 

I shall briefly list a few of the drawbacks of zoning and non-zoning, 

and partially based on that, suggest what role each of the systems can 

best perform. Drawbacks of zoning are as follows: 

1) The scale of operation is too large and the interrelationships of 

various components of city planning too complex. Thus, anything 

more than an overall policy of growth management would be an over- 

ambitious goal. 

2) Again, because of the scale at which zoning operates, updating the 

comprehensive plan to respond to the changing needs of the society 

is difficult. 

3) Because of set procedures (often lengthy) that have to be followed 

when zoning is employed, there is a delay involved before the needs 

of the society can be satisfied. 

4) There have been accusations that zoning has more to do with 

politics than planning. There 1s doubt that persuasive stamina to 

convince the city council to change zoning has fared better than 

actual need resulting from changing environment. 
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1) Profit motivations of private enterprise cannot ensure delivery of 

good environment. Due to lack of developable sites (developed 

sites are more expensive), developers have now focused their 

efforts on flood-prone areas (e.g., Seinna Plantation, a 1000-acre 

first phase residential community being developed south of Missouri 

City). In fact, to market the site, they introduce the 

retention/detention ponds (required to minimize the effects of 

flooding) as site amenities. After the site Is built and sold, 

very little attention is focused on the maintenance of such 

retention/detention ponds, and this Is actually hazardous to the 

health, safety and welfare of the residents or users of such sites. 

Secondly, to get maximum land area out of the 100-year flood plain, 

figures (used to delineate the flood plain) are often juggled 

around. The developer maximizes profits and leaves the residents 

to face the consequences of flooding. 

2) A1r, water and land (dumping of hazardous waste) pollution seem to 

be a concern of private enterprises only if it is absolutely 

necessary (necessiated by rigid implementation of law, 1f and when 

it gets publicized in newspapers and on television, if there is an 

organized public effort from affected people). 

3) Private enterprise does not necessarily become concerned with the 

Impacts their development would have on the surrounding area. The 

underground water by the various M.U.D.'s are cited as one of the 
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major causes of subsidence in the Houston/Galveston area. Interns 

of urban design and urban environments of the City Post 

Oak/Galleria area shows the lack of understanding and respect for 

the adjoining sites, leading to an unharmonious environment, 

lacking "people places". 

4) The private enterprise is driven by profit motivation and caters 

only to those needs that guarantees a high rate of return on 

investments, thus, economic discrimination and exclusionary effects 

result. 

Although it takes greater knowledge of the subject, one can suggest the 

roles city planning departments area organizations and private 

enterprises can play to compliment each other while managing the growth 

of a city as such: 

Planning Department: 

1) Overall distribution of resources. 

2) Overall location of broad categories of uses. 

3) Active anticipation of trends in growth pattern to adjust to 

current and future needs. 

4) Insure public maintenance. 

5) Enforcement of regulations. 

6) Implementation of programs. 
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1) Secure committment from various private developers (of the 

area) to abide by the goals established by the organization. 

2) Study area growth trend plan for accommodation of future 

growth. 

3) Recognize area's problems and encourage the private developer 

and/or city to solve them. 

4) Make the city planning department aware of any special needs 

of the area. 

Private Enterprise via Deed Restrictions: 

1) Insure good urban design and architectural design. 

2) Set development guidelines. 

3) Proper phasing of large development tracts. 

4) Implement development guidelines. 

5) Maintenance of area once developed. 

6) Enforcement of deed restrictions. 

7) Keep the civic club active and anticipate any change in growth 

patterns that would significantly affect the community. 
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A. INTRODUCTION 

We have seen In the previous chapter that zoning and non-zoning do not 

produce distinctly different land uses. Zoning, a governmental effort, 

committed to "protect health, safety and welfare" of Its citizens and 

working towards the constitutional goal of "equal protection under law" 

and "equal opportunity" does not 1n terms of resultant land uses differ 

from non-zoning approach with its "laisse-falre" attitude where private 

enterprises driven by the force of "profit motivation" leads the growth 

of a community. This phenomena suggests that the apparent problems with 

land use (resource management), and land use laws are not a matter of 

administrative procedure and Interpretation of law, but Is something 

more deep seated than that. What that something 1s shall be discussed 

In this chapter. As briefly stated in the previous chapter, both zoning 

and non-zoning approaches respond to the "soda! values" and "social 

preferences". In a democracy the power to "govern" 1s given by the 

collective will of the people, the manifestations of the collective will 

filtered down through all levels of government - federal, state, city, 

etc. It 1s this collective value and preferences that are reflected In 

the market - to which the private enterprise has to respond to 1n order 

to realize profit. 

B. SUMMARY OF ZONING ISSUES 

In terms of land use laws, let us briefly review once again how, 1n 

fact, the idea of zoning came about. Trace back the history and discuss 

how 1n fact "zoning", although often criticized as being restrictive, 

actually got accepted so rapidly. 
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After the Civil War, when the new Nation was going through rapid 

industrial and urban growth, "nuisance" resultant from incompatible uses 

was recognized. Any activity or business that prevented an adjoining 

property owner to fully enjoy his property was generally defined as a 

"nuisance”. Organized communities soon codified the nuisance law and 

prohibited those land uses that offended the public health, safety and 

welfare. This brought another issue to the surface - the "taking 

issue"; for when certain activities and densities are prohibited, it 

amounts to a "taking", a lack of freedom to do whatever one wants with 

his property. This Issue of public health, safety and welfare versus 

private freedom of choice has yet to be solved effectively. However, 1t 

is this recognition of nuisance and externalities from which the zoning 

concept evolved. 

During the early 20th Century, effects of rapid growth, externalities 

and nuisance became pronounced, and a need to protect private property 

via management of growth was felt. Zoning was the outcome. However, it 

is interesting to note that the actual reasons behind the fact that 

zoning became the major social mechanism for regulation of land uses was 

something more than mere protection of health, safety and welfare. 

Between 1912 and 1915, Investors 1n New York City were organizing 

themselves to protect their speculative efforts. Their main concern was 

the Equitable Office Building that opened in 1915, which was at that 

time, the "world's largest office building", the equivalent of some 

forty city blocks piled upon the one -it would occupy at 120 Broadway. 
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The loss of air and light as well as low rents due to en oversupply 

(resultant from the huge Equitable Office Building) led to an organized 

opposition. 

It 1s clear that during this period whatever public concern may have 

touched the Investor or the builder was never more than a rare twinge. 

Many of the objections to the Equitable Building came from men of great 

wealth who owned adjoining properties. They were as Indifferent to 

larger public concerns as those who built Equitable. They feared that 

Equitable would so oversupply office space that 1t would ruin many of 

their own skyscraper Investments In lower Manhattan. 

Practically all of the surrounding owners got reductions 1n their 

assessed valuations when they proved a loss of rents because of the 

light and air stolen by the massive new building. Its noon shadow 

enveloped some six times Its own area. 

Constance Perin cites another such effort, "Even earlier, competition 

for the grandeurs of Fifth Avenue was keen among the retail merchants, 

the owners of Its elaborate mansions, and the garment Industry. The 

garment Industry lost, and Its lofts were banished. In the development 

of American zoning the conduct of the Fifth Avenue Association and of 

the avenue's retail merchants was an urban episode 1n creating and 

applying private power to private ends," an episode that, repeated 

throughout the maneuverIngs and debates giving birth to the 1916 Zoning 

Ordinance, today keeps on being repeated. A comment still apt, sixty 
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years later: "...the exhaustive factual material developed by the 

(Heights of Buildings) commissioners sometimes so militated in favor of 

certain regulations that 1t seemed to mock the very conclusions which 

were finally drawn, conclusions dominated by the commissioners' 

overriding concern for private real estate values." 

After New York City adopted the zoning ordinance, other states quickly 

followed suit. It soon became a national law that blitzed through one 

state legislation after another. (It 1s Important to note here that 

land use regulation via zoning was accepted but the procedures and 

extent of control was constantly being scrutinized.) Why zoning would 

be accepted so quickly 1s an Interesting question, part of 1t can be 

attributed to the "externalities" resulting from a rapidly urbanizing 

country. Seymour Toll writes in "Zoned American", 1969, "That such a 

swift spread of law could occur despite the Intricate processes of many 

state legislation and hundred of local governments 1s at least 

statistically extraordinary".! He goes further to suggest that zoning 

has not been a reliable mechanism for deliberative!y limiting and 

channeling growth, but that 1t 1s an effective tool to secure 

Investments. In fact, just the opposite is true: "1t 1s a major piece 

of industrial equipment, quickly tooled, I am suggesting, to produce the 

latest models favored by the capital market, national and regional."! 

Such comments can be found even during 1914, when the zoning concept was 

still very new. Williams Frank Backus commented, "The tendency of 

districting 1s to convert Interests in land - which 1n undistricted 
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cities have proved to be of uncertain and fluctuating value - from 

speculative Into conservative Investments. It is like changing a 

somewhat risky 10 percent bond or stock into a conservative one. The 

result 1s an increase of fully 50 percent In its value, with no lack of 

buyers." 

C. ZONING LAW AS LORE 

One Interpretation of such a comment can be that although zoning and the 

comprehensive plan has accomplished many public goals, 1t has been 

accepted widely due to the support, primarily of real estate Interests, 

and secondarily, of municipal reformers. Constance Perin states, 

"Zoning regulations are a major insurer to which some of the risk 

(investment risk) 1s passed along. It 1s that function that accounts 

for the decisions of bankers and Investors to accept zoning, and, 

through their Influence, chamber of commerce and city council. This 1s 

not to say that zoning Is not acceptable to common public and that the 

few influential people manage to get the ordinance pass, It 1s only that 

the vested interests expedite the process of zoning ordlance being 

adopted by the city. 

The bankers, Investors, real estate people, all respond to the market to 

render their speculative efforts Into a profit making venture. The 

market In turn 1s merely a mirror that reflects their social values and 

preferences. The soda! values based on the ideal of single family 

detached home ownership. 
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What seems apparent Is that there 1s an order of things that seem to be 

accepted, a pattern of accepted forum of living choices that seem to 

view the renters of apartments as low achievers and owners of houses 

with a lawn and trees and flowers the most successful ones. A very 

strong relationship between self achievement, success 1n life and 

housing choice exists; people are judged by what they live in, whether 

they own or rent. The apartments and rental properties carry with them 

a sense of unstablizing characteristics - crime, high divorce rate, 

noise, detrimental to school district, etc. The townhouses (ownership 

townhomes) are viewed as a natural transition from being a tenant to a 

homeowner and the ultimate goal is to own a single family detached 

house. That is the American dream. 

This attitude to housing choice and status have found expression in 

American land use priorities; spatial arrangments of new developments, 

land use regulations including zoning, federal tax system, the 

indicators that appraises and real estate people use all reflect these 

sentiments. As discussed briefly in the previous chapter, apartments 

and townhomes are often used as "buffers"; they are placed between the 

road, strip commercial activities and single family housing 

subdivisions. The access, parking and orientation of such buffer uses 

are also arranged such that there exists a fine segregation between the 

single family dwellings and apartments. Even in a PUD, the rental 

project and ownership project have distinct separations (inspite of such 

separation, the single family houses of the PUD have a higher turnover 

rate). "You take the same housing type, the same design almost and 
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segregate the two groups and you will be okay. But if you mix them, I 

do not think it works."3 The Goss Group finds that a plan for mixing 

rentals and owners will not see the light of day. "It may be that there 

is this sort of feeling usually on the part of owners that people who 

rent are transient and I guess less culturally rooted and able to care 

for their property or just different, and consequently there is also a 

real difference in management and handling of the property. There are 

all kinds of legal and other kinds of things that cause you to end up 

segregating in your plan, projects and housing, let's say, that which is 

rented from that which is owned. I can see functional and environmental 

ways of mixing these things that I think would have some social benefit 

but I have yet to be able to achieve it in a plan. By achieving it in a 

plan I mean make the programming of that a believable thing so that it 

is reasonable to put it on a plan and then assume that the plan will be 

implemented."3 

Both zoning and deed restrictions support hierarchy of accepted land 

uses at whose apex is the single family detached house. The size of the 

lot and side yards differ from zoning ordinance to zoning ordinance but 

the designation of figure "A" or "1“ to mark the category never does. 

It is interesting to note that land for comnercial and industrial uses 

may sell for more per acre and the building on them may be leased for a 

higher cost per foot, but no other uses are valued socially as highly as 

the single family house on its own lot. Mandelker, the legal scholar 

states, "Regulation of land use separations based on taste must 

necessarily carry with it the Implicit acceptance of value judgments 
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about the ordering of land development. Certainly this is true of 

residential zoning, in which the conventional separation of single 

family dwellings from apartments can only be defended by judgmental 

preference. Zoning strategies based on this preference carry with them 

an implicit hierarchal model of residential development 1n which single 

family development is favored..." These assumptions provide the 

theoretic underpinning for the fountainhead "Euclid" case, and for much 

of what passes as municipal zoning... Zoning imported from the nuisance 

cases (of the common law) a simple model of residential development 

based on a taste hierarchy in which single family residences stand at 

the peak. Apartments are accorded a secondary buffer role between the 

preferred single family use and other uses, which are supposedly even 

more obnoxious to the single family home dweller."5 

The favoritism for single family dwellings is also found 1n Supreme 

Court rulings. In the Euclid versus Ambler Realty Co. case, the Supreme 

Court ruled, "The serious question in the case arises over the 

provisions of the (Euclid) ordinance excluding from residential 

districts, apartment houses, business houses, retail stores and shops... 

With particular reference to apartment houses, it is pointed out that 

the development of detached house sections 1s greatly retarded by the 

coming of apartment houses, which has sometimes resulted in destroying 

the entire section for private house purposes; that 1n such sections 

very often the apartment house is a mere parasite."5 
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Here the apartment houses are referred to as "mere parasites", 

threatening the residential character. The concern is that an apartment 

building nearby lowers property values and its higher densities will 

wreak the neighborhood. However, technically, there are many remedies 

that can help (e.g., well designed off-street parking areas; secondary 

access roads; time restrictions on lighting; deliveries and trash 

removal; landscaping for visual and acoustical purposes; and other such 

legal and feasible stipulations.) 

Federal tax incentives are one of the greatest exemplifies of the 

American ideal of home ownership. The interest on the mortgage for 

single family dwellings, condos or townhomes is tax deductible. The 

state and local taxes (property tax, school tax) are also tax 

deductible. Moreover, if circumstances arise such that one has to rent 

or sell a house, if renting the property can be depreciated over a 

period of 15 years, such depreciations usually help as a deduction for 

tax purposes. In case one sells the house, generally (although 1t is 

not the case in Houston right now) it has appreciated in value; real 

estate is still believed to be a good investment. Such tax incentives 

do introduce an artificial element to the normal marketplace, which in 

turn strengthens the home ownership ideal. 

Tax incentives together with the ease of securing a mortgage have 

resulted in federal subsidies for private housing many times larger than 

the subsidies for public housing. One economist states, 

"Overwhelmingly, the largest housing subsidy is favorable tax treatment 
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of homeowners which, in 1966, left them with at least $7 billion more in 

disposable Income than they would have retained if they were taxed as 

are other investors." In 1975, a federal legislation was introduced to 

provide for renters the same tax breaks as owners have been getting; it 

was defeated in the Senate in 1976. However, although there is not tax 

incentives for the owner of an apartment complex, he gets both 

depreciation of property and can deduct interest on his mortgage from 

the taxable income collected through renting. 

Appraisers and lenders also hold high the "old fashioned pride in home 

ownership". Mixing rental property with ownership projects is termed as 

"planting a booby trap". Pope states, "Lenders would be somewhat 

reluctant to see a mixture in the same identifiable project." A mixed 

category is defined as "transitional" no matter what the composition of 

its social groups are. FHA insuring offices have practiced "red lining" 

on a map such urban neighborhoods which, by FHA definition, are 

transitional. Hence, securing loans to maintain property in such an 

area is very difficult and as a result the whole area deteriorates. In 

time developers move in to put new developments by bulldozing the old. 

What all the discussions until now suggests is that Americans have set 

an ideal and that legal, fiscal and social systems all work toward the 

same ideal. This ideal can be turned back to the "enlightment period", 

after the Revolution when the new nation was being born they established 

an ideal which placed great emphasis on private property rights. In 

fact, the American leaders read Blackstone, Adams, Smith and John Locke 
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(these legal scholars and philosophers were actually reaching to the 

situation in their native country, where the freedom of individual 

landowners was curtailed by the Royal demand or even the Pope). All of 

them hold high the private right to property and downplayed the role of 

government involvement. Thus, to be able to own a piece of property and 

to be able to enjoy it without any external conflict became an all- 

American goal. However, attainment of this ideal is not realistic for 

all Americans and when federal emphasis is homeownership when laws work 

toward the ideal, the stated purposes of protection under law and equal 

opportunity cannot be realized, in fact, is paradoxical. The protection 

of law is available for single family dwellings in terms of retaining 

property values - mainly by keeping out the apartments. Thus, there is 

actually an unequal protection under law, the equal protection and equal 

opportunity good can only be realized if the very attitudes towards 

apartments or non-single family home living is changed. Whether this 

would happen is to be seen. 

Carla A. Hills, Secretary of Housing and Urban Development, in a speech 

addressing the American Bar Association says, "All right, so where does 

all of the (energy conservation, high housing costs) leave us? It does 

suggest that maybe we should start looking at the old American dream 

through a pair of new American eye glasses. But, the real question is 

whether homeownership is a national goal to be pursued or, to put it 

another way, what harm would come to our society 1f we were to become a 

nation of renters? To be selfish about It, as long as we own our own 

home, do we really care if the rest of the nation buys or rents? Yes, 



82 

we do. The family who owns its own home, not only has an investment in 

a house, it has an incentive to take an active role in the decisions 

which shape its neighborhood, its community, its schools, and churches. 

Because the family has a real Investment in a structure, 1t also has an 

investment 1n its environment. Those same family members as rental 

tenants might still classify as "good neighbors", but other than social 

pressure, they have no permanent Incentive to be such. It Is axiomatic 

that when neighborhoods turn from "owner" to "rental" properties, 

evidence of neglect begins to show almost immediately. The reverse is 

also true. A tool to improve the urban neighborhood is to encourage a 

core of homeowners. Homeownership provides a sense of identity, of 

roots and of security, which is the stuff from which neighborhoods are 

made and which protect against social alienation. Finally, homeowners 

have in effect a forced investment, and perhaps their only one. They 

also have a share in the nation's economic growth, and hence against 

inflation In the form of appreciation that homeownership has given 

middle America. To sum up all of this, we do not intend to permit the 

dream of homeownership to end." 

Carla Hill's speech not only restates the all American ideal of 

homeowership, "...homeownership is a national goal to be pursued... we 

do not intend to permit the dream of homeownership to end", but directly 

linds the single family housing to investment. "The family who owns its 

own home not only has an Investment in a house..." This suggests that 

the "house" is not only a place to live and bring up family but also a 

commodity to be bought, maintained and protected, "it has an incentive 
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to take an active role in the decisions which shape its neighborhood, 

its community, its schools, and churches. Because the family has a real 

investment in a structure, It also has an investment in its 

environment." The protection of investment brings forth the attitude 

towards the renters. "Those same family members as rental tenants might 

still classify as "good neighbors", but other than social pressure, they 

have no permanent incentive to be such. It Is axiomatic that when 

neighborhoods turn from "owner" to "rental" properties, evidence of 

neglect begins to show almost immediately. The reverse is also true. A 

tool to improve the urban neighborhood is to encourage a core of 

homeowners." Such commodification of property seems to have Its origin 

during the early period of the New Nation, when the oppressed class came 

to the new nation of opportunity with plentiful resources (including 

land). In economic terms, it was a very efficient system of 

colonization. The American lore as suggested by Carla Hills (ownership 

of single family home) and the law (land use laws that further this 

ideal) have almost taken the form of a "natural law". Whether such 

commodification of land and property which worked very well during the 

early periods when land was plentiful can today (when scarcity of land 

is being felt), serve the dreams of All Americans has to be seen. 

Endless exercise 1n innovative systems of management of scarce resources 

cannot be fulfilled unless a change in social values, social preferences 

and social attitudes are affected. This brings forth 



84 

another issue - whether or not such a change should he pursued. 

However, social change is an unrelated subject, for discussion in this 

thesis. 
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(C) to review the application for a building permit for 
proposed work to the exterior of a designated historic landmark and 
recommend to the commission whether a certificate of appropriateness 
should be issued; 

(7) to recommend, when appropriate, the amendment to or 
removal of a historic landmark designation; 

(8) to review applications for the demolition or removal of a 
designated historic landmark and make recommendations concerning the 
applications to the commission; 

(9) to periodically review the status of designated historic 
landmark districts and include a report of the review in the committee 
minutes. 

(d) Meetings. Records and Rules. 

(1) The committee must meet at least once each month, 
with additional meetings ig>on the call of the chairman or ig>on petition 
of a simple majority of the committee members. 

(2) AH meetings and hearings of the committee must be 
open to the public in accordance with the Texas Open Meetings Act, 
Article 8252-17, Vernon* Texas Civil Statutes. 

(3) AH record of the committee are public records open to 
Inspection at reasonable times and ipon reasonable notice in accordance 
with the Texas Open Records Act, Article 8252-17a, Vernon* Texas Civil 
Statutes. 

(4) The committee may adopt rules to govern its 
proceedings that are not inconsistent with Chapter 8 of this code or 
state law. 

(e) Effect of Decisions. Actions taken or recommendations made 
by the committee are not binding upon the commission, and the 
commission may decide a matter contrary to recommendations or action 
of the committee. 

SEC. 51-3.104. DEPARTMENT OF URBAN PLANNING. 

(a) Creation» Membership; Appointment. There is hereby seated 
the department of wban planning consisting of the «Erector of urban 
planning and such assistants and employees as the city council may 
provide for upon the recommendation of the city manager. The director 
shall be appointed by the city manager. 
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(b) Power» and Duties. The director shall perform the following 
duties and Have the fallowing powers: 

(1) advise the city manager on matters affecting the urban 
dsrfgn and physical development of the city? 

(2) develop and recommend to the city manager a 
comprehensive plan for the city; 

(3) review and make recommendations regarding proposed 
actions implementing the comprehensive plan; 

(4) participate in the preparation and revision of the capital 
improvement program; 

(5) administer the regulations governing the subdivision and 
platting of land in accordance with state and local laws; 

(6) coordinate all planning relating to urban redevelopment, 
uban rehabilitation, and conservation Intended to alleviate or prevent 
slums, obsolescence, blight, or other eonditians of irben deterioration; 

(7) give advice and provide staff assistance to the board of 
adjustment and the plan and zoning commission in the exercise of their 
responsibilities; 

(8) perform all other duties required of him by the city 
manager or by ordinance. 

SEC. 51-3.105. BUILDING OFFICIAL. 

(a) Powers and Duties. 

(1) The building official shall issue permits in accordance 
with this chapter. 

(2) The building official shall issue certificates of occupancy 
in accordance with this chapter. 

(3) The building official has the authority to enforce the 
provisions of this chapter. 
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ARTICLE IV 
ZONING REGULATIONS 

Division 51-4.100 j 
Establishment of Zoning Districts 

SEC. 51-4.101. ZONING DISTRICTS ESTABLISHED. 

b order to carry out the purposes of this chapter, the city is divided 
into the fallowing districts: 

Residential Districts. 

(A) R-l Single family dtetrict 1 acre. 

(B) RHi/2 Single family district 1/2 acre. 

(C) R-l 6 Single family dstrict 16,000 square 
feet. 

(D) R-l 3 Single family dstrict 13,000 square 
feet. 

(E) R-10 8ingle family dstrict 10,000 square 
feet. 

<P> R-7e5 angle family dstrict 7,500 square feet. 

(G) R-5 angle family district 5,000 square feet. 

(H) D Duplex district. 

CD TH-1 Townhouse dstrict 1. 

(J) TH-2 Townhouse dstrict 2. 

(K) TH-3 Townhouse dstrict 3. 

(U TH-4 Townhouse district 4. 

(M) MF-1 Multiple-family dstrict 1. 

<N) MP-2 Multiple-family dtetrict 2. 

(O) MF-3 Multiple family district 3. 
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(P) MF-4 Multiple family district 4. 

<Q) MH Mobile home district. 

(R) A Agricultural district. 

Nonresident! al Districts. 

(A) 0-1 Office district 1. 

(B) 0-2 Office district 2. 

(C) NS Neighborhood service (fistrict. 

(D) SC Shopping center (fistrict. 

(0 GR General retail district* 

(F) LC Light commercial district* 

(G) HC Heavy commercial district. 

(H) CA-1 Central area district 1. 

(0 CA-2 Central area (fistrict 2* 

(J) M Industrial district 1* 

(K) 1-2 Industrial district 2* 

(D M Industrial (fistrict 3* 

Special Purpose Districts. 

(A) PD Planned development district. 

(0 P Parking district. 

Overlay Districts. 

(A) H suffix Historic landmark overlay dbtrict 

(B) ID suffix Institutional overlay district 

<C> D suffix Liquor control overlay dbtrict. 

(D) HP suffix Restricted parking overlay district. 
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<o CP «affix Core pedestrian precinct 
district. 

overlay 

<F) SP suffix Secondary pedeetrian precinct 
district. 

overlay 

(G) AF suffix Airport flight path overlay district 

(H> SUP suffix Specific uae permit 

(Ord. 16959) 

SEC. 51-4.102. PURPOSE OF ZONING DISTRICTS. 

(a) Residential districts. 

(1) R-l and R-l/2 Single-Family Districts. There exists in 
certain parts of the city large areas of single-family residential 
development on estate type lots of one-half acre to one acre or more in 
area. This development has been supplied with utilities and other public 
services based upon an estate type density. To conserve the character 
and value of buildings and building sites existing in these areas and to 
provide for the gradual expansion of this residential development in 
accordance with the need and a comprehensive plan for various types of 
residential districts, the R-l and R-l/2 districts are provided. These 
districts are intended to be composed of single-family dwellings together 
with public, denominational and private schools, churches and public park 
areas to serve the area. The sections designated in the R-l and R-l/2 
districts are limited in area and are not intended to be subject to major 
alteration by future amendment except at the fringe of the districts 
where minor adjustments may become appropriate to permit the 
reasonable development of vacant tracts or gradual transition from other 
districts. 

(2) R-l 6, R-l 3 and R-10 Single-Family Districts. 
Single-family residential development has taken place on intermediate 
Used lots in portions of the city in recent years, hi order to protect and 
encourage the continued development of intermediate density with 
single-family residences in appropriate areas of the city, the R-16, R-l3 
and R-10 districts are provided. In addition to single-family residences 
It is Intended that churches, public, denominational and private schools 
and public parks necessary to serve and complement the intermediate 
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density develooment be permitted. The areas plaeed in the R-16, R-13 
or R-10 districts are generally limited in area and are not intended to be 
subject to major alteration by future amendment except where changed 
conditions might justify the action or where minor adjustments in the 
boundary of a district may be appropriate to secure a reasonable 
develooment of the land. 

(3) R-7.5 Single-Family District. This district comprises a 
major portion of the existing single-family dwelling development of the 
city and is considered to be the proper zoning classification for large 
areas of the undeveloped land remaining in the city appropriate for 
single-family dwelling use. This district is intended to be composed of 
Mngle-famQy dwellings together with public, denominational and private 
schools, churches and public parks essential to create basic neighborhood 
units. Limited portions of these neighborhood units may consist of 
denser residential zoning classifications which arc shown on the zoning 
district map or which later may be created by amendments to the map. 

(4) R-5 Single-Family District. This classification creates a 
ringle-famfly dwelling district which is appropriate In area requirements 
for moderate value single-family housing development and which, at the 
same time, provides a reasonable standard of light, air and similar living 
amenities. It is intended that the R-S Classification be added by 
amendment in specific areas where higher density single-family 
residence development is shown to be appropriate because of existing 
develooment and the adequacy of utilititas and where redevelopment of 
stfcstandard areas at increased single-family density is appropriate. 

(5) 1), Duplex District. Duplex dwellings have long been a 
recognized form of housing in the city. In order to provide standards 
which will protect and encourage the various types of duplex dwellings 
existing in the dty, a duplex dwelling district with minimum area 
requirements is provided. 

00 TH-1, TH-2, TH-3, TH-4, Townhouse Districts. This 
classification creates districts that are being recognized as a form of 
housing in the citv, and provide standards which wül protect and 
encourage various types of single-family dwellings in the city. The TH 
districts are also established in an effort to provide a more dense 
Mngle-family residential character by providing minimum standards for 
lot area, yards, lot coverage and lot frontage. 
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(7) MF-l and MF-2, Multiple-Family Districts. These 
districts arc oomposed mainly of areas containing mixtures of 
single-family, duplex, and multiple-family dwellings and certain 
uniformly developed multiple-family dwelling sections. The MF-1 and 
MF-2 districts are medium density districts and are located In certain 
areas dose Into the center of the dty and at various outlying locations. 
The area regulations are designed to protect the residential character 
and to prevent the overcrowding of the land in the MF-1 and MF-2 
dtetricts fiy providing minimum standards for bullring sparing, yards, 
off-street parking and coverage. AH eommcrdal and office uses are 
prohibited in the MF-1 and MF-2 «stricts. It is anticipated that 
additional areas may be designated in the MF-1 or MF-2 district from 
time to time in the future where the change is appropriate and access 
and utility services can reasonably accommodate these medium density 
dwellings. 

(8) MF-2 and MF-4, Multiple-Family Districts. There has 
been constructed in several parts of the dty in recent years, a number of 
multiple story apartment buQdbigs. To provide appropriate standards for 
this dense farm of housing, two specific «stricts have been provided. 
The MF-S district Is assigned to accommodate Mgh-rise apartment 
bullrings outside the central area where greater open apace and higher 
off-street parking standard are appropriate. Certain limited service 
uses such as a restaurant, barber or beauty shop are permitted in the 
MF-S district when they are totally contained within the building. 
Provisions are made for yards, building spacing and a maximum floor 
area ratio to aasvre that high-rise buildbigs located in the MF-S district 
are compatible with adjacent lower bullrings and to prevent the 
overcrowding of land. It is anticipated and intended that the MF-S 
«strict wfll be expanded and some new areas created from time to 
time. Both MF-S and MF-4 districts are Mgh density dwelling «stricts. 
The MF-4 «strict is designated and intended to be used in and near the 
central business area and is not intended to be used in the outlying parts 
of the dty. High densities are permitted in the MF-4 district and 
combinations of business and apartment uses are also permitted. 
Specific standards for light, air and bullring bulk are prescribed for the 
«strict. 

(8) MH, Mobile Home District. The mobile home is 
recognised as a specific form of housing for which accommodations 
should be provided. To provide appropriate standards for density, 
sparing and use, a separate «strict is created and designated for the 
specific purpose of providtag at appropriate locations, area for the 
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development of mobfle home perks, oourts or sdbtfvisions. In certain 
commercial and industrial districts, a mobile home development may be 
provided for by amending the coning district map, where these projects 
arc appropriate by approval of a specific use permit. The standards for 
commercial mobile home development for transient occupancy differ 
from those of a mobile home subdivision where more or leas permanent 
occupancy is anticipated. 

(10) A, Agricultwal District. There exists in certain fringe 
areas of the city, land which is presently used far agricultural purposes 
and to which wban services are not yet available. These lands should 
appropriately continue to be used for agricultural pwpases until needed 
far urban purposes in conformity with the orderly growth of the city. 
The uses permitted in the A district are intended to accommodate 
normal farming, ranching and gardening activities. It is anticipated that 
all of the A district area sriU be changed to other wban soning 
categories as the area within the corporate limits of Dallas becomes 
fully developed. Newly annexed territory will be temporarily soned as A 
district imtil permanent soning is established. 

(b) Nonreaidentlal districts. 

(1) 0-1 and 0-2, Office Districts. The financial, 
professional and managerial dominance of Dallas as a regional center has 
made office use a distinct and separate form of land use. In order to 
provide a soning district which would protect and encowage a high 
standard of office development the office districts are included as 
separate soning classifications. The area standards provided in the 0-1 
and 0-2 districts anticipate that office uses will be located in dose 
proximity to apartments and other residential uses. Yards, signs, 
building bulk and off-street parking regulations are provided to assure 
that office uses will be compatible with adjacent residential districts. 
Where office buildings higher than 36 feet are anticipated or 
constructed, greater setbacks are required in order to protect the light 
and air to adjacent properties, limited retail and service usas related to 
the operation of an office building such as a tobacco shop, barber shop, 
or restaurant are permitted in the 0-2 district, but only when such uses 
are contained within the main building and are arranged to serve the 
building occupants and not the general public. 
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(2) NS, Neighborhood Service District. The NS district is e 
limited retail category intended for use near neighborhood areas for the 
purpose of supplying day to day retail needs of the resident» such as 
food, digs and personal services. The NS dbtrict occurs often at 
limited corner locations in existing developments and is intended for 
small service areas in new development plans. 

(3) SC, Shopping Center District. The SC district provides a 
uniform set of standards for modem shopping center development 
Including requirements for screening, off-street perking and building 
setbacks. Inasmuch as the SC dbtrict is found In dose proximity to 
residential development, building setback and screening requirements are 
included to achieve a compatible relationship between the retail 
development and the adjacent residential areas which are intended to be 
served. It is anticipated that from time to time, additional SC districts 
trill be applied to the district map where retail service is required to 
serve developing residential eommimlties. 

(4) OR, General Retail District. The OR dbtrict b applied 
to the strip retail areas which, because of the nature of development, 
are not appropriate for inclusion in the SC district. The uses specified in 
the GR dbtrict include most types of retail activity except for certain 
open-type displays such as used car lots and heavy machinery sales which 
are not compatible with the retail shopping function intended in the GR 
district. It b not anticipated that the strip retail areas coned as GR 
dbtricts will be subject to any major expansion. It b anticipated that in 
aome situations a future change to a commercial or office classification 
might be appropriate to permit the transition of strip retail areas which 
are no longer in demand for retail use to other productive forms of land 

(5) LC, Light Commercial Dbtrict. Part of the existing 
strip business development consists of uses related to the automobile, 
including <Mve-in or curb service acting places, used ear lots, repair 
garages, amusements, warehouses and repair and service uses such as 
custom woodworking shops, «pholstery shops, commercial amusements 
and plumbing shops. These usee are generally not compatible with retail 
shopping areas and tend to obstruct and interfere with the shopping 
functon. To accommodate these uses, the LC district b provided. 
Generally this dbtrict b located along major arteries where strip 
buMness development exists. 
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(6) HCf Heavy Commercial District. The sale, service, 
display and storage of certain commodities is by its nature not 
compatible with many other sales and display operations. Building 
material yank, contracter yards, open storage and repair of heavy 
machinery and welding or machine shops are examples of such heavy 
uses. In order to establish areas where these heavy sales, service, 
display and storage uses could be located, the HC District is provided. 

(7) CA-1 and CA-2, Central Area Districts. These districts 
are provided to accommodate existing development in the central area 
of the city, to encourage the most appropriate future use of land, and to 
prevent the increase of street congestion. The requirements of both 
districts are similar except for the requirements for apartment 
development. Both dtotricts require off-street parking and loading 
although the construction of parking facilities for 50 cars or less is 
exempted In CA-1. The CA-1 district covers the area within the central 
freeway loop and a portion of the business development along Jefferson 
Boulevard. The CA-2 district is found in several areas outside the 
central freeway loop and in the border areas of the Jefferson Boulevard 
business section. 

(0) f-1, 1-2 and H Industrial Districts, bidustrial 
development represents a substantial part of the economic base of 
Dallas. The rapidly changing variety of industry found in Dallas and the 
development of modem technology make it appropriate and desirable to 
provide for standards of industrial performance rather than to attempt 
to categorise industrial uses by name. Performance standards covering 
noise, smoke, particulate matter, and other air contaminants,- odorous 
matter, fire and explosive hasard, glare and vibration are specified for 
each of the three industrial districts and noise, odor and glam standards 
are made applicable to all districts. 

(A) The 1-1 district permits basically the same uses and 
has the same performance standards as the 1-2 district. The 1-1 district 
area provisions are applicable to the modem industrial district 
developments. The district is provided to encourage and protect high 
standards for industrial district development. 

(B) The 1-1 district requirements indude front yard 
setbacks and building spacing standards not appropriate in the 1-2 
district. The 1-2 district standards are based upon the dose-in light 
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imhistrial development where little or no front yard setback or building 
apace has been provided. In order to protect existing development and to 
encourage the most appropriate uae of land in the future, the 1-1 and 1-2 
districts are provided. 

(C) The t-3 district has more liberal performance 
standards than the two light Industrial districts, 1-1 and 1-2, and is 
oonsldered a heavy industrial district. Most industrial uses are permitted 
in the 1-3 district. The provision of an adequate site area and a technical 
operation which meets the standards for noise, smoke and contaminants, 
odor, fire and explosive hasard, glare and vibration at the bounding 
property line of the site will enable almost any industrial operation to be 
located in the f-3 district. 

(D) AH types of housing development other than for 
caretakers or watchmen are excluded from the 1-3 district, and only 
apartment development is permitted in the 1-1 and 1-2 districts. This 
requirement is intended to protect the industrial land of the city from 
the adverse effects of «regulated residential encroachment, and to 
facilitate adequate provision of transportation, schools, parks and other 
ptf>lic requirements, provided that all single-family residential dwellings 
existing in the M and 1-2 districts at the time of the passage of the 1965 
ordinance, may be used and alterations, repairs, additions and 
accessories thereto may be erected the same as is allowed for a 
single-family dwelling in a residential district (R-S or R-7.5) but no new 
dwellings may be erected therein. 

(c) Special purpose districts. 

(1) PD, Planned Development District. In order to provide 
flexibility in the planning and development of projects with combinations 
of uses and of specific physical designs such as office centers, 
combinat!on apartment and retail centers, shopping centers, medical 
centers with office and housing dements, special industrial (Bstricts, 
housing developments and other similar developments, a PD district is 
provided. This district is intended to be applied to the district mop as an 
amendment to the coning ordinance. Certain maximum and minimum * 
standards are specified for various uae categories and certain standards 
such as for yards, coverage, and building spacing are to be determined by 
the design. Specific development conditions and development schedules 
can be enforced with respect to a PD district and failure to adhere to a 
development schedule can be the basis of removing all or part 
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of a PD district from the zoning district map. The purposes of the PD 
district are to achieve flexibility and variety in the physical development 
pattern of the city, to encourage e more efficient use of open space and 
to encourage the appropriate use of land. It is intended that cognizance 
be taken of surrounding property and that proper protection be given to 
it in locating and approving any PD district. 

(2) P, Parking District. The provision of off-street perking 
for motor vehicles in connection with all types of use is essential to the 
reduction of congestion in the streets and to the encouragement of the 
most appropriate use of land. Numerous strip retail and commercial 
areas exist in Dallas which do not provide adequate off-street perking 
space. The P district provides a zoning classification limited to surface 
perking use and intended for use behind, across the street from, or 
adjacent and incidental to apartment, retail, commercial, institutional, 
office or industrial uses where the provision of off-street parking is 
essential to protection of existing development and conducive to the 
most appropriate use of land. The P district is intended to be applied to 
the zoning district map by amendment where property ownership, 
physical arrangment and proper access make the change appropriate. In 
many instances, a P district may be less than one acre in area. 

(d) Overlay zoning districts. 

(1) H, Historic Landmark Overlay District. Any zoning 
district designation appearing on the zoning district map may be 
followed by the suffix "H" indicating a sifcdistrict. A historic landmark 
may be any building, area, land or district of historical, architectural, 
archaeological or cultural importance or value which merits protection, 
enhancement, end preservation in the interest of the culture, prosperity, 
education and welfare of the people. The ”H” designation applies to 
those premises, lots, or tracts designated through procedures set forth in 
this chapter. Additional uses may be permitted in any specific "H" 
overlay district and must be enumerated in the ordinance establishing 
the overlay district. The "H" suffix does not affect the legal use of the 
property except as provided in the ordinance establishing the overlay 
district. 
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APPENDIX B 

Excerpts from a typical residential deed restriction in Houston (Harris 
County, Texas). 

CANDLELIGHT HILLS, SECTION ONE 
RESTRICTIONS, COVENANTS, CONDITIONS AND 

MAINTENANCE CHARGE 

THE STATE OF TEXAS 
COUNTY OF HARRIS 

KNOW ALL MEN BY THESE PRESENTS: 

... CANDLELIGHT HILLS, SECTION ONE, for the benefit of the present and 
future owners of said lots, (does) hereby adopt and establish the 
following reservations, restrictions, covenants and easements to apply 
uniformly to the use, occupancy and conveyance of all residential 
building sites in CANDLELIGHT HILLS, SECTION ONE, and each contract or 
deed which may be hereafter executed with regard to any of the lots in 
said CANDLELIGHT HILLS, SECTION ONE, shall be conclusively held to have 
been executed, delivered and accepted subject to the following 
reservations, restrictions, convenants, easements, liens and charges, 
regardless of whether or not said reservations, restrictions, 
convenants, easements, liens and charges are set out In full in said 
contract or deed. 

1. RESERVATIONS 

In authenticating the Subdivision map for record, and in dedicating the 
streets, drives, lanes, roads, parks, walks and easements to the use of 
the present and future owners of said lots and to the public, there 
shall be and are hereby reserved 1n Grantor, h1s heirs, successors and 
assigns, the following rights, title and easements, which reservations 
shall be considered a part of the land and construed as being adopted in 
each and every contract, deed, or other conveyance executed or to be 
executed by or on behalf of Grantor in the conveyance of said property 
or any part thereof, to-wit: 

1:1 - The streets, drives, lanes, roads, parks, walks and easements 
as shown on said map or plat hereby dedicated to the use of the public. 

1:2 - Grantor reserves the necessary utility easements and rights- 
of-way as shown on the aforesaid recorded plat, which easements are 
reserved for the use and benefit of Candlelight Service Company and any 
public utility operating in Harris County, Texas, as well as for the 
benefit of Grantor and the property owners 1n the Subdivision to allow 
for the construction, maintenance and operation of a system or systems 
of electric light and power, telephone lines, gas, water, sewers or any 
other utility or service which Grantor may find necessary for the proper 
service of lots... 
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1:3 - Grantor reserves the right to impose further restrictions and 
dedicate additional easements and roadway rights-of-way on any unsold 
sites in said Subdivision... 

1:4 - Neither Grantor nor any utility company using the above 
mentioned easements shall be liable for any damage done by either of 
them or their assigns, agents, employees or servants, to shrubbery, 
trees, flowers or other property of the owner situated on the land 
covered by said easements. 

1:5 - It shall be and is expressly understood and agreed that the 
title conveyed by Grantor to any lot or parcel of land by contract, deed 
or other conveyance shall not in any event be held or construed to 
include the title to the water, gas, sewer, storm sewer, electric light, 
electric power, or telephone lines, poles, or conduits or any other 
utility or appurtenances thereto constructed by Grantor or public 
utility companies through, along, or upon the herein dedicated public 
easements, premises, or any part thereof to serve said property and the 
right to maintain, repair, sell or lease such lines, utilities and 
appurtenances to the City of Houston, or to any public service 
corporation, or to any other party, is hereby expressly reserved in 
Grantor, his heirs, successors and assigns. 

1:6 - Grantor expressly reserves unto himself, his heirs, 
successors and assigns, 

(I) the right to receive all payments from others for the 
purpose of connecting into the utility system for the 
purpose of serving property outside of CANDLELIGHT HILLS, 
SECTION ONE, and 

(II) the right to grant the right of passage over any access 
easements running from CANDLELIGHT HILLS, SECTION ONE to 
serve other properties in the vicinity. 

2. ARCHITECTURAL CONTROL COMMITTEE 

2:1 - There is hereby created an Architectural Control Committee 
comprised of Three (3) members...In the event any one of said members 
should die, resign or become Ineligible to act, the remaining Two (2) 
members of the Committee may appoint a successor. Any one of said 
members may be removed by Grantor or his successors, with or without 
cause, and a successor appointed by Grantor or his successors. 

2:2 - No building or other improvements shall be erected, placed or 
altered on any lot until complete copies of the construction plans and 
specifications, and a plot plan showing the location of any such 
building or improvements have been approved in writing by the 
Architectural Control Committee as to use, quality of workmanship and 
materials, conformity and harmony of external design with existing 
structures and as to location of the building or improvements with the 
respect to topography and finished ground elevation. Grantor or his 
successors may designate a representative with authority to act for the 
Committee. In the event said Committee, or its designated 
representative, falls to give written approval or disapproval within 
Thirty (30) days after said plans and specifications have been submitted 
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to 1t, or 1n any event, 1f no suit to enjoin the erection of such 
building or improvements or the making of alterations have been 
commenced prior to Sixty (60) days after the completion thereof, such 
approval will not be required and this provision as to approval will be 
deemed to have been satisfied. Neither the members of said Committee, 
nor its delsgnated representative, shall be entitled to any compensation 
for services performed pursuant to this provision. The duties and 
powers of said Committee, or of any designated representative, shall 
cease on January 1, 1978 or upon the resignation of all Three (3) 
members, whichever occurs earlier. Thereafter, the approval of plans 
and specifications shall not be required unless prior thereto and 
effective thereon a written Instrument 1s executed by the then record 
owners of a majority of the lots subject thereto and effective thereon a 
written Instrument is executed by the ten record owners of a majority of 
the lots subject hereto appointing a new committee composed of Three (3) 
members to exercise the same powers delegated to be exercised by the 
committee first named, and the instrument creating said new committee is 
recorded in the office of the County Clerk of Harris County, Texas. 

2:3 - Grantor or his successors may, at his sole option, approve 
the re-subdividing of more than Two (2) residential lots as shown on the 
recorded plat of CANDLELIGHT HILLS, SECTION ONE, provided that no 
residence shall be constructed on any building site having a frontage of 
less than five (5') feet from that shown on the recorded plat of said 
Subdivision. In this connection, it is Intended that building sites 
shall not be subdivided into smaller plots than as shown on the recorded 
plat, with the exception of the five (S') foot reduction hereinbefore 
provided. However, this will not prohibit the construction of a 
residence on a larger building site, and in this connection the 
subdivider or any builder may build a single residence on a building 
site composed of One and One-half (1-1/2) lots, or Two (2) lots. 

3. RESTRICTIVE COVENANTS ON RESIDENTIAL LOTS 

3:1 - All lots shall be sued only for residential purposes and the 
term "residential purposes" as used herein shall exclude hospitals, 
clinics, hotels, duplex houses, apartment houses, motels, boarding 
houses or any commercial or professional uses whether from houses, 
residences or otherwise, and all such uses of said property are hereby 
expressly prohibited, provided, however that Grantor reserves the right 
to maintain a sales office in said Subdivision until all lots are sold 
to individual home owners. 

3:2 - No building shall be erected, altered, placed or permitted to 
remain other than (a) One (1) detached single family dwelling not to 
exceed Three (3) stories 1n height, a private garage or carport for the 
storing of not less than Two (2) cars and not more than Four (4) cars, 
and servants' quarters for use of domestic servants employed on the 
premises; and (b) a tool shed or work shop, attached or unattached to 
the residence building. 

3:3 - No buildings shall be located nearer to the front lot line or 
nearer to any side street property line than the building setback line 
shown on the recorded plat of said Subdivision, except as provided in 
Paragraph 2:3 hereof. In any event, no building shall be located on any 
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residential building site nearer than Ten (10') feet to any side street 
property line, or nearer than Five (5‘) feet from the rear lot line, or 
nearer than Five (5') feet from any side property line; provided, 
however that any unattached garage may be constructed within Two (2‘) 
feet of the side property line of the residence lot. 

3:4 - All detached garages must be located at the rear of the main 
residence building and no attached garage shall be located nearer to the 
street than the front line of the main residence building unless its 
location 1s approved in writing by the Architectural Control Committee 
prior to its construction. 

3:5 - All buildings shall be constructed to front on the street 
upon which the lot faces and all corner lots shall be considered to face 
on the street on which the lot has the smallest frontage. 

3:6 - No noxious or offensive trade or activity shall be carried on 
upon any residential lot nor shall anything be done thereon which may be 
or become an annoyance or nuisance to the neighborhood. 

3:7 - No trailer, basement, tent, shack, garage or other 
outbuilding erected on any residential building site shall at any time 
be used as a residence, temporarily or permanently, nor shall any 
structure of a temporary character be used as a residence. Nor may any 
vehicle, trailer, camper, boat, boat trailer or machinery of any type be 
kept or stored within said Subdivision except within a garage or in such 
a place as may be completely out of view from any public street or 
adjacent lot. 

3:8 - No main residential structure shall be placed on any lot 
unless its living area has a minimum of Twenty-Two Hundred (2,200) 
square feet of floor area, exclusive of porches and garages, and in the 
event the dwelling Is in excess of One (1) story in height, the ground 
floor must contain no less than Fourteen Hundred (1,400) square feet of 
living area, exclusive of porches and garages. 

3:9 - The exterior walls of any single story residence constructed 
or placed in said Subdivision exclusive of outbuildings, shall be 
constructed of at least Seventy-Five (7556) per cent brick, brick veneer, 
stone, stone veneer, or brick on hollow tile. In the event a residence 
1s in excess of One (1) story in height, Seventy-Five (7556) per cent of 
the exterior walls of the ground floor shall be constructed of brick, 
brick veneer, stone, stone veneer, or brick on hollow tile. All 
residences shall have a roof pitch of not less than 3N vertical to 12" 
horizontal pitch. All roofs are to be wood shingle, or of such other 
material as may be approved by the Architectural Committee. 

3:10 - No animals, livestock or poultry of any kind other than 
dogs, cats or other household pets, shall be kept on any residential 
lot, and not more than Two (2) of each household pets shall be kept on 
the premises. 

3:11 - No water well, septic tank or cess pool shall be permitted 
on any residential lot, but each lot owner shall be required to enter 
Into a utility service contract with Candlelight Service Company, and to 
use the water, sewer and meter services provided by Candlelight Service 
Company, its successors and assigns, until such time as such facilities 
shall be sold to a State, County, Municipal or other governmental 



105 

agency. Each lot owner shall be required to subscribe to all three of 
the abovementloned services. Connections to such facilities shall be at 
the lot owner's expense... 

3:12 - No spiritous, vinous or malt liquors, or medicated bitters, 
capable of inducing intoxication, shall ever be sold, or offered for 
sale, on any residential lot, and said premises shall not be used for 
any vicious, illegal or immoral pruposes, or for any purpose in 
violation of any state or federal law, or of any police, health, 
sanitary building or fire code, regulation or instruction relating to or 
affecting the use, occupancy or possession of any said residential lots. 

3:13 - No sign of any kind shall be displayed to the public view on 
any residential lot except one sign of not more than Five (5) square 
feet advertising the merits of the property for sale or rent or signs 
used by a builder to advertise the property during the construction and 
sales period. 

3:14 - No drilling, oil development operations, oil refining, gas 
recycling, quarrying or mining operations of any kind shall be permitted 
on any residential lot, nor shall oil wells, gas wells, tanks, tunnels, 
mineral excavations or shafts, be permitted upon any residential lot; 
and no derrick or other structure designed for use in drilling or boring 
for oil or gas shall be erected, maintained or permitted on any lot. 

3:15 - No lot shall be used or maintained as a dumping ground for 
rubbish. Trash, garbage or other waste shall not be kept on any lot 
except in sanitary containers. All equipment for the storage or 
disposal of such material shall be kept 1n a clean and sanitary 
condition. 

3:16 - No fence, wall or hedge or any pergola, carport or other 
detached structure shall be erected, placed, grown or maintained on any 
lot nearer to the street than the front line of the main residence 
building, or 1n the case of a corner lot, nearer to the street than the 
side line of the main residence, nor shall any fence exceed Six (6') 
feet in height. No clothes Une shall be constructed or maintained on 
any lot within sight of the street or any adjacent lot. No fence shall 
be constructed on any lot out of any material except brick, wood or 
wrought iron without permission of the Architectural Control Committee. 

3:17 - Grass and weeds are to be cut on all vacant lots so as to 
prevent an unsightly appearance and this is the obligation of the owner 
of the lot at his expense. 

3:18 - No repair work, dismantling or assembling of motor vehicles 
or any other machinery or equipment shall be done in any street, or 
front or side yard on any lot. 

3:19 - No garage apartment for rental purposes shall be permitted. 
Living quarters on the property other than in the main building may be 
used for bonafide servants only. 

3:20 - No single family dwelling shall be occupied for residence 
purposes unless the exterior of such dwelling 1s entirely finished and 
the interior has been finished to the extent required by the 
Architectural Control Committee, whose approval in writing is required 
before any residence which is not entirely completed shall be occupied. 

3:21 - Any violation of any of the covenants, agreements, 
reservations, easements and restrictions set out above shall not have 
the effect of impairing or affecting the rights of any mortagee, trustee 
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or guarantor under any mortgage or Deed of Trust, or the assignee of any 
mortgagee, trustee or guarantor under any such mortgage or Deed of Trust 
outstanding against the property covered by any such mortgage or Deed of 
Trust at the time the easements, agreements, restrictions, reservations 
or covenants may be violated. 

3:22 - Grantor, h1s successors and assigns, with the written 
approval of the Architectural Control Committee, may make reasonable 
alterations 1n any building setback line on any lot. 

3:23 - Grantor, his successors and assigns, or any other person, 
firm or corporation owning a residential lot shall have the right to 
prosecute any action at law or4 1n equity that It or they may deem 
advisable to enjoin any violation or attempted violation of any of the 
covenants and restrictions contained herein, and to prosecute the same 
against the person or persons violating or attempting to violate the 
same. In addition, violation of any restrictions, or covenants herein 
shall give Grantor, h1s successors and assigns the right to enter upon 
the property where such violation exists and summarily abate or remove 
the same at the expense of the lot owner, and such entry and abatement 
or removal shall not be deemed as trespass. Failure to enforce these 
restrictive covenants as to one or more persons shall not be contrued as 
a waiver thereof, nor shall such an action be used as an estoppel 
against 6rantors or any owner of the property 1n enforcing the 
restrictions against other persons subject thereto. 

3:24 - Should any one or more of the covenants or restrictions set 
forth herein be held to be Invalid or unenforcible by final judgement of 
any court at law or 1n equity, the same shall 1n no wise affect the 
remainder of the covenants and restrictions contained herein not 
directly affeted by such final judgement. 

3:25 - The covenants and restrictions set forth herein shall be 
binding upon Grantor, h1s heirs, successors and assigns, and any other 
person, firm or corporation owning or occupying a residential lot 1n 
CANDLELIGHT HILLS, SECTION ONE, until January 1, 2002, after which time 
said covenants, conditions and restrictions shall be automatically 
extended for successive periods of Ten (10) years each unless by a 
written Instrument duly executed by the owners of at least Eighty (80%) 
percent of the residential lots in all sections of this Subdivision 
covered by these restrictions, duly acknowledged 1n recordable form by 
each of said owners and duly recorded In the office of the County Clerk 
1n Harris County, Texas, It 1s agreed to modify, amend or terminate any 
of said covenants, conditions and restrictions In whole or 1n part; 
provided, however, that notwithstanding any modification, amendment or 
termination of said covenants, conditions and restrictions 1n whole or 
1n part, Grantor, h1s heirs, successors and assigns, and any other 
person, firm or corporation owning or occupying a lot 1n this 
Subdivision shall be bound by the terms, covenants and conditions of (a) 
Contract No. CC-CSC-10 entered Into between Candlelight Service Company 
and the Sari Jacinto River Authority, recorded under County Clerk's File 
No. D 725354 1n the Official Public Records of Real Property In the 
office of the County Clerk of Harris County, Texas and (b) Agreement No. 
CC-SA-CSC-10 entered Into between San Jacinto River Authority, T.D. 
Gardner and Candlelight Service Company, recorded under County Clerk's 
File No. D 725354 In the Official Public Records of Real Property In the 
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office of the County Clerk of Harris County, Texas, and all amendments 
and supplementary agreements thereto which may be executed and recorded 
from time to time, all as more fully described under Sejction 5 hereof, 
entitled "UTILITY CHARGES." 

4. ANNUAL MAINTENANCE CHARGE 

4:1 - Each residential building site or lot shall be subject to an 
annual maintenance charge at an initial rate of Sixty and No/100 
($60.00) Dollars per year for the purpose of creating a fund to be known 
as "CANDLELIGHT HILLS MAINTENANCE FUND," hereinafter referred to as 
"MAINTENANCE FUND," and to be paid by the owner of each building site. 

4:2 - The maintenance charge 1s to be paid to the "CANDLELIGHT 
HILLS MAINTENANCE FUND, INC.," a Texas non-profit corporation, 
hereinafter referred to as "the Association," annually in advance on 
January 1st of each year, and shall commence from the date of the sale 
of the lot by Grantor. 

4:3 - The maintenance charge may be adjusted by the Association, 
Its successors and assigns, from year to year as the needs of the 
Subdivision may, in its or their judgement require. The amount of the 
maintenance charge may be Increased by the Board of Trustees of the 
Association to Eighty ($80.00) Dollars per year by majority vote of the 
Trustees. Adjustments in the maintenance charge in excess of $80.00 per 
year may be recommended by the Trustees to the members of the 
Association, and shall become effective at such time as the owners of at 
least Fifty-One (51%) percent of the lots in the Subdivision have voted 
1n favor of such adjustments. 

4:4 - To secure the payment of the maintenance charge, a vendor's 
11en upon and against each residential lot is created by this Instrument 
1n favor of the Association, Its successors and assigns, and the title 
to said lot sold or conveyed by Grantor shall be subject to the vendor's 
lien securing said charge. 

4:5 - Delinquent payments of any maintenance charge, shall bear 
interest from the date the same became due until paid, at the rate of 
Ten (10X) percent per annum. 

4:6 - The total fund accumulated from this annual maintenance 
charge. Insofar as the same may be sufficient, may be applied towards 
the payment of maintenance expenses incurred for any or all of the 
following purposes: 

Lighting, Improving and maintaining streets, parks, parkways, 
bridle paths and esplanades; subsidizing bus service; collecting and 
disposing of garbage, ashes, rubbish and the like; caring for vacant 
lots; payment of legal and all other expenses Incurred in connection 
with the collection, enforcement and administration of the "MAINTENANCE 
FUND" and the enforcement of all covenants and restrictions for the 
Subdivision; employing private policemen and watchmen; doing any other 
thing necessary or desirable 1n the opinion of the Trustees of the 
Association to keep the property in the Subdivision neat and in good 
order, or which they consider of general benefit to the owners or 
occupants of the Subdivision. It is understood that the judgement of 
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the Trustees of the Association 1n the expenditure of said funds shall 
be final and conclusive so long as such judgement is exercised in good 
faith. 

4:7 - The maintenance charge shall remain effective until January 
1, 1987, and shall automatically be extended thereafter for successive 
periods of Five (5) years provided, however, that owners of at least 
Eighty (80X) percent of all residential lots in the Subdivision subject 
to such maintenance charge may revoke the maintenance charge on January 
1, 1987, or at the end of any successive five-year period thereafter, by 
executing and acknowledging an appropriate agreement or agreements, in 
writing, for such purpose and filing the same for record 1n the office 
of the County Clerk of Harris County, Texas, at any time prior to 
January 1, 1987, or at any time prior to the expiration of any 
successive five-year period thereafter... 

5. UTILITY CHARGES 

5:1 - Sewer Services will be provided to this Subdivision by the 
Candlelight Service Company pursuant to Contract No. CC-CSC-10 (the 
"Contract") between Candlelight Service Company and the San Jacinto 
River Authority, (which contract 1s filed under Document No. D 725354, 
Harris County Real Property Records and made a part hereof for all 
purposes) and Agreement No. CC-SA-CSC-10 between San Jacinto River 
Authority, T.D. Gardner and Candlelight Service Company (a copy of 
which Agreement is filed under Document No. D 725354, Harris County Real 
Property Records and made a part hereof for all purposes), together with 
all amendments and supplementary agreements thereto which may be 
executed and recorded from time to time. Pursuant to the Contract, 
Candlelight Service Company must establish and maintain and from time to 
time adjust the rates, fees and charges for the services provided by its 
sanitary sewer collection system such that the gross revenues therefrom 
will be sufficient at all times to provide payment for the expenses of 
operating and maintaining such sanitary sewer collection system and for 
Candlelight Service Company's obligations to the San Jacinto River 
Authority under the Contract... 

6. JOINDER OF LIENHOLDERS 

The undersigned lienholders join In the execution of this instrument for 
the purpose of evidencing their consent and agreement to the 
establishment of the foregoing restrictions on the land described 
herein... 


