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ABSTRACT 

WOMEN IN SIXTH CENTURY 
ROMAN AND GERMANIC LAW 

MOIRA SULLIVAN 

This thesis constitutes a comparison of two legal 

systems as they reflect the legal position of women. One 

of the codes is the Lex Bur crondionum. promulgated circa 500 

A.D. for the Germanic population of French Burgundy. The 

other code is the Lex Romana Burcrundionum. codified circa 

502 A.D. for the non-dominant Roman population of Burgundy. 

Usually a comparison of any two law codes must be considered 

risky, as such a comparison has few areas in which the re¬ 

sults might be considered valid. However, sixth century 

Burgundy is one of the few times and places during history 

in which both a primitive and a civilized law code have 

existed and each dealt -with similar situations from their 

own respective backgrounds. The codes have enough similar¬ 

ities to develop a solid basis in research, and enough dif¬ 

ferences to make the results significant. 

Law throughout history has basically concerned itself 

with three issues: marriage regulations, criminal assault, 

and property rights. A study of these three areas as they 

relate to women in both Roman and Germanic law determines 

that women on the whole suffered slight legal disability 

under either code. Both codes protected women in marriage, 



although the Roman treatment of adultery and divorce provided 

greater legal redress for the woman than did the Germanic 

treatment. As regards criminal assault, however, the Ger¬ 

manic code was slanted more to protection of the woman than 

was the Roman. In perhaps the most important area, property 

rights, very few conditions regulated women's ability to 

own, control, or dispose of property. The Roman system 

provided better advantages as regards inheritance, but 

neither system allowed the women to be entirely dependent 

on others. As a whole, the Roman legal code provided 

greater legal independence, but the Germanic restrictions 

on women were not extensive. 



TABLE OF CONTENTS 

Introduction 1 

The Laws Regulating Marriage 15 

The Laws on Adultery 35 

The Laws Regulating Divorce 47 

The Laws about Raptus 59 

The Laws of Inheritance 74 

The Laws Regulating Guardianship 115 

Conclusion 133 

Notes 138 

Bibliography 154 



INTRODUCTION 

Law in its most uncomplicated form can be understood 

as the customs of a group of persons, and as the standards 

of a community which are adopted to regulate the relations 

among its members. Certainly it is more than simply custom, 

for laws can be altered and new ones promulgated to deal * 

with new or changing problems. Thus, law is not neces¬ 

sarily the custom which has been inherited from past so¬ 

cieties, but the standards of each time, which of course 

derive in part from their predecessors. This "customary" 

theory is the single common denominator of all law codes; 

aside from this, the various legal pronouncements deemed 

necessary in societies throughout history have few similar¬ 

ities, and a wide range of variations. 

In analyzing law codés, one of the first matters which 

must be considered is the cultural milieu in which each code 

originated. Another major step involves the determination 

of the proper administrator of the laws, and consideration 

of this aspect reveals major differences in the legal sys¬ 

tems. In prehistoric societies, there was usually no cen¬ 

tral authority; neither king, court, nor chief could be 

considered the source of social regulations. In certain 

cases there might have been a village or tribal elder, who 

had recognized authority to give opinions but who could not 
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assess legal penalties for social transgressions. Such cen¬ 

sure as existed must have come in the form of social pres¬ 

sure, perhaps a form of ostracism. On the other hand, lat¬ 

er societies did have a central administrator, who dealt 

with all aspects of trial and punishment for illegal acts, 

and from whom laws evolved, laws which usually were consis¬ 

tent with previous custom. This dichotomy, between legal 

power ascending from the people or descending from a cen¬ 

tral authority, reflects a basic difference between so- 

called barbarian and civilized societies. 

Certainly it is not possible to determine the basic 

legal structure of the prehistoric peoples with any degree 

of accuracy. Obviously no written records survive from 

this time period7 the emergence of writing is an aspect 

of cultures which corresponds roughly with the development 

of a descending theory of law. There are few possible re¬ 

search sources to study in this prelegal period. One such 

source would be chronicles from later times, which recount 

unreliable legends from preceding generations. Another more 

promising but also more risky method emerges from study of 

relatively primitive societies in contemporary times, a 

study which is usually considered the proper field for an¬ 

thropology. Throughout the world societies develop at 

differing levels; it would not be accurate to attempt to 



delineate these peoples and their legal systems chronolog¬ 

ically, and, thus, a comparison between modern primitive 

societies and prehistoric peoples might be valid. However 

the researcher must be aware that he is necessarily adopt¬ 

ing the few basic points which complement or contradict 

his premise, and is avoiding large masses of further data. 

At best a description of prehistoric peoples and their le¬ 

gal systems must be regarded as a working hypothesis and 

not a certainty. It is questionable to what extent primi¬ 

tive tribes which are separated by over 3000 years and us¬ 

ually by geographical and hereditary differences can be 

considered corresponding units. 

If one accepts the premise that primitive men did 

organize in groups, and did observe some manner of social 

or legal sanctions regulating their lives, the vital ques¬ 

tion arises about the relative position of women in these 

social structures. As there was no definite central au¬ 

thority, and few actual laws, the community would have to 

be considered a basic democracy; each person would neces¬ 

sarily have been responsible for certain duties, and each 

would also have been able to censure recalcitrants.^ In 

such a society, the need for legal distinctions between 

the two sexes would be negligible. Criminal assault, homi 

cide, and other similar disagreements would be matters for 
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families to resolvé among themselves, usually by means of 

feuds. Property laws would probably have been uncommon, 

as the few items of individual ownership would be so fami¬ 

liar to other members of the group that theft per se would 

have been unlikely. And most legal codes, from the most 

primitive to the most highly civilized, are in the final 

analysis overwhelmingly concerned with protection of pro¬ 

perty. Thus, in most primitive societies, legal prohibi¬ 

tions would most probably be concerned with religious mat¬ 

ters, such as witchcraft, or marital prohibitions against 

incest. Obviously, the law on the surface would apply 

equally to either men or women. 

The prehistory of women who lived under these early 

informal legal codes is surmised to have been very differ¬ 

ent from the later history of women, for this is the time 

period when matriarchies would have existed. In these 

early groups, when the maintenance of life revolved around 

food-gathering and very primitive agriculture, matriarchy 

was a very common means of regulating a community. The 

idea of matriarchy or of mother-right is foreign to cur¬ 

rent custom, and its existence was not even recognized un¬ 

til relatively recent times. Until the last decades of the 

nineteenth century it was assumed by those who concerned 

themselves with the social structure of primitive tribes 
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that patriarchy was the norm, as in all civilized societies. 

At almost the same time two separate authors, J. J. Bacho- 

2 
fen and J. F. McLennan, presented theories that a mother- 

right or matriarchate had preceded patriarchal rule in the 

evolution of primitive societies. Each of these men was 

vitally important in the development of the matriarchal 

theory, although each man arrived at this same conclusion 

using widely different theories and information. Both men 

held that early primitive society had been a time of great 

sexual promiscuity. Bachofen said that the matriarchy deve¬ 

loped as a revolt against the sexual exploitation by men. 

McLennan said that the matriarchy developed simply because 

in the lax sexual atmosphere paternity was uncertain and 

so the children were designated by maternal names. Although 

the basic thesis of a matriarchy by these two men seems 

tenable, the theory that sexual promiscuity was the only 

cause is not necessarily correct, and thus, any study of 

matriarchies based on their research must be done cautious¬ 

ly. 

Whether or not there was a great deal of sexual pro¬ 

miscuity will never be known for certain. Primitive tribes 

of today differ widely in this respect; each tribe has cus¬ 

toms regulating the sexual mores of its members. Monogamous 

relationships as we are familiar with were probably unknown; 



both polygomy and polyandry are practiced today by primitive 

tribes, each group having its own distinctive rules.^ No 

definitive statement explaining matriarchy and its origins 

can be determined based simply on studies of sexual behavior. 

The idea of Bachofen that matriarchy resulted because of 

"moral outrage" on the part of women is not tenable.^ Many 

other factors, especially in the realm of economics, must 

be considered; moral forces usually are not the only mod¬ 

ifiers of a society. Nor can McLennan's explanation that 

matriarchies existed because of uncertain paternity be 

wholly accepted, although it-probably does come closer 

to the truth than Bachofen's theory. Certainly there are 

tribes which exist who do not even recognize the correla¬ 

tion between the sex act and pregnancy. In these tribes 

the only likely means of checking lineage would be through 

the mother. However, these instances do not necessarily 

indicate sexual promiscuity, but rather simple ignorance, 

and thus are not part of McLennan's theory. Cases can be 

found to support or reject his contention, whichever one 

wishes. There are matriarchal societies in which sexual¬ 

ity is uncontrolled; however, there are also matriarchies 

where strict rules of sexual behavior are recognized. Ma¬ 

triarchies might in the very earliest stages have originated 

because of uncertain paternity, but they certainly were not 
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maintained simply for these reasons. 

The subject of matriarchy has been greatly misunder¬ 

stood. Images of violent, domineering amazons, ruling 

despotically, come to mind, and that is unfortunate, for 

the actual workings of the matriarchy were probably far 

different. In the first place, matriarchy usually indi¬ 

cated that lineage was traced through the mother. Because 

of this, property, if there was any, also passed through 

the maternal line. The maternal uncle was a very impor¬ 

tant person to a child, as in certain cases he was con¬ 

sidered the paternal authority over the child, even though 

the true relationship was well recognized. Husbands did 

g 
not always live with their wives, but merely visited them ; 

or in other cases, the married couple lived with her rela¬ 

tives instead of his. There was no really dominant partner; 

each had his or her own duties to perform, and did not 

encroach on the other's territory. Women usually took care 

of providing food, tending to the agriculture, and in a mar¬ 

ginal society of primitive farmers there was no more impor¬ 

tant job. Men provided food by hunting, if such were pos¬ 

sible, and also protected the group in case of war. This 

was the only instance in which his authority was unquestioned. 

The arrangement seems to have been advantageous to both of 

the partners. 
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The age of matriarchies lasted for an uncertain length 

of time within the extent of world history, and its impor¬ 

tance can be questioned. As primitive peoples moved out 

of subsistence level maintenance of their tribes, the pa¬ 

triarchy arose. The life of women in matriarchies revolved 

around agricultural production? as agriculture gave way to 

various other enterprises, the matriarchy declined. Trade, 

specialization, and centralization of political and judi¬ 

cial authority altered the previous matriarchal standards, 

and all of these changes occurred at a stage which could 

be referred to almost as the dawn of civilization. The 

matriarchal stage was so remote that it was not even remem¬ 

bered by most ancient peoples, as it was so greatly at 

7 
variance with the established patriarchal eustons. 

If one accepts that women did have a distinctive pre¬ 

history and that they were at that time the dominant sex 

in their societies, it must be questioned whether the con¬ 

ditions of their life were really better in a primitive 

society as compared with a civilized society. For example, 

in Western Europe, could the women of the more primitive 

barbarian groups of people be said to live in better cir¬ 

cumstances than the women of the relatively civilized 

societies? The first barbarian tribes which are recorded 

in western literature were definitely patriarchies; they 
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left behind accounts of war, but usually not of society, 

and so necessarily no picture of the conditions of women 

can be developed. However, several of these barbarian 

tribes left behind legal codes, one of the most invaluable 

sources to investigate the time conditions of any aspect 

of a society. A comparison of one of these primitive legal 

codes with a more civilized code would give a more correct, 

although still imperfect, picture of women in the two separ¬ 

ate cultures. ^ 
S 

Legal codes are the most wide-ranging and represen¬ 

tative of a society's written documents. In choosing a 

single subject, such as women in law, one must be careful 

not to attempt a comparison between two law codes which 

are totally imcompatible. Certainly a comparison of Ham¬ 

murabi's Code and the U. S. Constitution, for examples, 

would be a farce, as they were written for totally diver¬ 

gent peoples. Although for different reasons almost any 

comparison could be justified, the most valid for an exten¬ 

sive comparison would be two legal codes which were written 

to deal with similar conditions; for example, those which 

are chronologically compatible and adaptable to comparison 

as primitive or civilized. In Westerni Europe of the fifth- 

sixth centuries almost unparalleled opportunities existed 

for such a comparison. The Germanic barbarians were in 
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the process of overrunning the Roman Empire; persons of 

Roman descent and persons of Germanic descent were living 

in uneasy peace throughout Western Europe. One of the 

peculiarities of these mixed cultures was that each group 

followed its own legal system; there was no single terri¬ 

torial law applying to all inhabitants of an area. Thus, 

for the same place and the same time period, a Roman code 

provided for the needs of those persons of Roman descent, 

and a barbarian code for those of Germanic descent. One 

of the "dual" legal areas was southeastern France, the area 

of Burgundy, The civilized code was the Lex Romana Burgun- 

dionum; the primitive code was the Lex Burcrundionum. 

It must not be expected that either of these codes 

was purely Roman or purely Germanic. By the fifth-sixth 

centuries all of Roman life, including its legal system, 

had been heavily influenced by barbarian additions. And 

the barbarian tribes had been in contact with Rome and the 

civilized world for centuries. The Burgundians had first 

emigrated from their ancestral homeland of Bornholm around 

100 B.C. Throughout the next centuries they moved through 

Germany at a slow pace, but they were at least peripher¬ 

ally in contact with the Roman Empire. Certainly their 

legal codes reflect great corruptions by Roman sources. 

These primitive peoples had depended on unwritten customary 
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law; even the act of transcribing the codes caused changes. 

Also,.the Germans had to adapt their laws in some manner 

to the radically altered conditions of their life; customary 

law had no provisions for extensive trade and commerce regu¬ 

lations, or the Church, for examples. Thus, the comparison 

of the two Burgundian codes cannot be pure; however, by 

tracing each code back to its sources, especially in the 

case of the Lex Romana Burcmndionum. and by carefully com¬ 

paring each point of law, it is possible to make some sort 

of determination of the comparative status of women in the 

primitive and civilized societies. 

Tracing back the Lex Burcrundionum to sources is a 

relatively fruitless undertaking. The only direct sources 

came from oral tradition, and the Lex Burcmnd ionum was one 

of the first barbarian codifications; thus, little can be 

determined from comparisons with other barbarian codes. 

The Visicrothic Code perhaps in part was a predecessor and 

source for sections of the Lex Burgundionum. Euric promul¬ 

gated portions of the visigothic Code in the last half of 

the fifth century, around 483 A.D. This codification was 

implemented into the full Visigothic Code of the mid-seventh 

century; consequently, it is difficult to determine how ex¬ 

tensive a debt the Lex Burgundionum owes to it. Both the 

code of Euric and the Lex Burgundionum were codified at 
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approximately the same time in the fifth century. To deter¬ 

mine the primitive elements of the Lex Burgundionum. it is 

best to compare it closely with the Roman codes, and dis¬ 

cover the most obviously non-Roman elements of the Lex Bur- 

gundionum. Perhaps this method is not the most professional, 

but it is basically the only one available. 

The Lex Romana Burgundionum, in contrast, is very 

easy to trace back to its predecessors. In the first place, 

throughout the code, mention is made in specific sections 

as to where that section was dérived. Perhaps the codifiers 

were trying to assure the authority of their code; it was 

promulgated after the Lex Burgundionum. in order to clear 

up the differences between the two systems, and was the 

legal system of the non-dominant group in Burgundy.® The 

Lex Romana Burgundionum has solid Roman traditions: the 

Theodosian Code, the Institutes of Gaius, and the Opinions 

of Paul. These last two codes, the Institutes and the Opin¬ 

ions . were practically the gospel of law to medieval lawyers. 

Both were written around the end of the second century, and 

both were explanations of Roman legal pronouncements. Al¬ 

though both Gaius and Paul wrote extensively in the field 

of law, only these two works are preserved. Fortunately, 

they are the two works which the codifiers of the Lex Romana 

Burgundionum used most frequently, and several times direct 
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phrasing of Lex Romans titles can be traced to these two 

codes. The other major source, the Theodosian Code, was 

the most direct source for the Lex Romana Burgundionum. It 

was promulgated at a later date, at the middle of the fifth 

century, and was much more conversant with both barbarian 

and Roman custom. It also was a much more comprehensive 

code than either the Opinions or the Institutes. By com¬ 

paring the Lex Romana Burgund ionum with the three previous 

Roman codes, it is possible to determine a great deal about 

the Roman precedents and the barbarian adaptations of the 

Roman legal system of Burgundy in the fifth century. Then, 

a comparison between the Lex Burgundiomum and the Lex Romana 

Burgundionum will show the relative legal position of women 

in each society. 

In dealing with this subject it has been necessary to 

refer repeatedly to six law codes, comparing and contrasting 

them about different points of law. Several of these codes 

are translations by S. P. Scott, who devoted his life to 

making the Latin codes availablë to,the English speaking 

world. His translations include the Institutes of Gaius, 

the Opinions of Paul, and the Visigothic Code. The other 

major Roman source, the Theodosian Code, was rendered into 

English translation by Clyde Pharr. The translation of the 

Germanic Lex Burgund ionum is the work of Dr. Katherine Fisher C 
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Drew. The Lex Romana Burgxtndionum, however, has not yet 

been published in English; a Latin version of it can be 

found in the series Monuments Germanise Historia. For the 

translations of the Lex Romana which are contained in this 

paper, I must claim responsibility. 

The first and most likely instance in which a woman 

would move into the realm of legal cognizance would be at 

the time of her marriage. Marriage, then as now, was the 

most common state for both men and women to occupy. The 

law established standards for married persons to follow, 

and also concerned itself with later irregularities of the 

marital state, such as adultery and divorce. Law would be 

concerned with criminal assault upon a woman, especially in 

cases of rape. And women would overwhelmingly be involved 

in legal matters regarding property. These major areas of 

life, that is, marriage, criminal assault, and property 

rights, are matters which would involve all persons, whether 

men or women, to some degree. However, the laws did make 

several distinctions in its promulgations which distinguished 

between the sex of the person; a study of the special condi¬ 

tions applied to women should attempt to discover if such 

distinctions were logical and legally justifiable. 



CHAPTER X 

THE LAWS REGULATING .{^RRIAGE 

Marriage in Roman times was not the sort of semi-reli¬ 

gious institution which developed under the auspices of the 

Christian church. It was, first and foremost, an economic 

union, established with the purpose of insuring orderly 

transference of property from one generation to another. 

Romans were monogamous in their marital contracts, as only 

one legal marriage was permitted at a time, but they cer¬ 

tainly were not monogamous in their relationships. Concu¬ 

binage was a recognized legal status, and many persons en¬ 

joyed various unions outside of the legal marriage. By a 

marital union, any offspring could inherit legitimately 

from their parents; by concubinage, no succession rights 

were recognized. Perhaps it would be helpful to draw a 
« 

correlation between marriage and a business partnership, 

to think of it in terms of an economic, rather than as a 

social or a religious state. 

The first step in a Roman marriage was the betrothal, 

or sponsalia. No parallel between this betrothal and con¬ 

temporary engagement practice can be drawn save for the 

fact that both were agreements to marry. The sponsalia 

was a marriage contract, and a breach of such an agreement 

was a violation of the law. Penalties were provided for 
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failure to fulfill a betrothal promise: Theodosian Code 

3.5.2 states that if the marriage gift is given and the 

contracts are drawn up, but then the man refuses to accept 

the betrothed woman as his wife, she may keep all of the 

gifts which she has received from him in expectation of 

marriage; and 3.5.11 provides that if guardians make a 

betrothal pact for a girl and she wishes to marry another, 

she must pay her former betrothed four times the value of 

the wedding gift out of her own resources. Evidently it 

was much more serious for the woman to break the engagement 

than it was for the man, as the penalty payment was so much 

higher. However, the strictness against dissolving betro¬ 

thals did not always work to the disadvantage of the woman: 

Theodosian Code 3.5.6 says that if a betrothal is solemnized 

and then the groom-to-be dies, she gets to keep one-half of 

his gifts to her and his heirs receive one-half. The pro¬ 

vision is not reciprocal: if she had given gifts to him 

and then she died, her heirs could recover the entire amount. 

These penalties can extend over a two year time period, as 

Theodosian Code 3.5.4 provides that if two years after a 

betrothal the marriage has still not taken place, the par¬ 

ties are free to marry others with no legal penalty. As 

can be seen, these particular laws were certainly not made 

as social or religious legislation; they dealt with the 



practical economics of marriage instead. Betrothal was 

similar to drawing up the papers to begin a new company, 

as either party could be sued for breach of promise if 

they defaulted.^ 

One of the most significant legal aspects about betro¬ 

thal and women concerns the persons who are legally capable 

of contracting a betrothal. Of course, the patresfamilias 

of the two persons involved could draw up a marriage con¬ 

tract, if they still held their children _in potestate. or 

in their power. Since a son could not even acquire proper¬ 

ty in his own name if he was still under his father's potes- 

tas, certainly he could not be responsible for contracting 

a binding agreement. The same argument applies even more 

strongly to unemancipated daughters. However, it is un¬ 

certain to what degree patresfamilias were able to act 

without the consent of their two children.^ Certainly 

the fathers had the authority to act arbitrarily, and ■ 

whether or not they did would depend on the individuals. 

If the patresfamilias could not make the contract, then 

more power reverted to the two principals involved. An 

emancipated son, or a man freed from guardianship, could 

marry with no one's consent. A woman who was under a 

guardian's control had the right of approval of her guar¬ 

dian's choice. As indicated in 3.5.11 a woman could break 



a betrothal contract made by her guardian by a fourfold 

payment; the same right of choice is not indicated for 

O 
contracts drawn up by fathers. The humanistic attitude 

of the Catholic Church to marriage placed more emphasis on 

the two principals in later Roman times, but the extent of 

their active participation in betrothal is unclear.4 

Betrothal could be contracted only between certain 

persons. A variety of laws existed regulating the legal 

betrothals. For example, several laws prohibit marriage 

5 
between Roman citizens and persons of servile condition. 

Another law prohibits marriage between provincials and 

barbarians. There are laws against what could be called 

incestuous marriages: those with sisters-in-law,^ or those 

* > O 

between ascendent or descendent relatives.0 Quite; logically, 

insane persons are forbidden to contract marriage; however, 

if a marriage had already been contracted, the excuse of 

insanity could not be used to annul the contract. And also, 

betrothal and marriage was forbidden between Christian and 

Jew.9 

Once the betrothal had been contracted, and it was 

determined to be legal and binding, the next step was the 

marriage, which also included exchange of the dowry. Ba¬ 

sically there were three early forms of marriage in Roman 

law, none of which survived past the first century B.C. The 



first, confarreatio, was a religious type of service re¬ 

served for the higher classes of Roman society.^® By this 

ceremony a woman moved out of the potestas of her father 

and into the manus of her husband. By becoming .in manus. 

all of a woman's property and legal obligations, such as 

debts, were acquired by the husband. The form of marriage 

was not popular, as the women involved did not like disas¬ 

sociating themselves from their own families, and placing 

themselves at the discretion of another.H Confarreatio 

was a form of marriage which did not fit in with the Roman 

attitudes to a more independent status of each partner, 

and it was the earliest form of marriage to fall into disuse 

Coemptio was the next most important form of marriage. 

It appears to have been the common man's style of confarrea¬ 

tio? the same legal status for women resulted under each, 

but coemptio did not have as great a social significance as 

confarreatio. Under coemptio. a girl became in manus to 

her husband. Coemptio was a form of mancipation? the In¬ 

stitutes I, (113) describes it as a kind of fictitious sale, 

whereby a man purchases a woman in manus in the presence of 

five witnesses, who must be adult Roman citizens. Gaius fur 

ther states (I (123)) that the only difference between co¬ 

emption and mancipation was that the first ceremony did not 

reduce the party to a servile condition. Not surprisingly 
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coemptio became as unpopular as confarreatio. The idea of 

allowing a daughter to enter into any kind of mancipatio. 

even if it was mancipatio matrimonium causa, must have been 

unpopular. Under coemptio she would become, for the pur¬ 

poses of inheritance, in filia loco, or in the place of a 

daughter, in her husband's house. This form of marriage 

also virtually disappeared by the first century B.C. 

The basic objection to both confarreatio and coemptio 

was the transference of the potestas from the father to the 

husband. The third early form of marriage, usus, was the 

alternative to the other two forms, because under usus the 

girl remained in potestate to her father. The actual pro¬ 

vision was that the husband could assume manus if the girl 

remained in his house for an entire year. However, if she 

absented herself for three nights during the year, the farther 

retained his paternal potestas. In effect this arrangement 

removed all legal ties between the two contracting marriage 

partners save for the legal heritage of their children. 

Neither had a claim on the other's estate, as exemplified 

in the intestate inheritance laws. By law, if a man did 

not have his wife in manus, he had no power over her. In 

the case of the death of the father who held the wife's 

potestas. the husband usually was not appointed her tutor 

or curator. Usus marriage also disappeared giving way to 



a freer, consensual form of marriage. The most basic dif¬ 

ference between marriage by usus and consensual marriage 

involved the three nights the wife must spend away from 

her husband; it had been disregarded in consensual mar¬ 

riages. The Christian Church late in the Roman Empire 

formed its marriage service along the lines similar to 

consensual agreements, and it was this form which was fam¬ 

iliar at the time of the Lex Burcrundionum and the Lex Romana 

Burgundionum. 

As noted, the'ceremony of marriage was accompanied 

by the payment of the dowry. Properly speaking, a marital 

union must consist of betrothal, marriage ceremony, and 

payment of the dowry; the omission of any of these steps 

would invalidate the marriage. The dowry constituted an 

extremely important step; according to the Novels of Ma- 

14 jorian 6.9, if two persons marry without a dowry, both - 

parties are branded with the stigma of infamy, and neither 

the marriage nor subsequent children would be legitimate. 

The dowry in Roman law came from the wife's family with 

her when she married. Since under consensual marriage a 

man and a woman had no legal obligations toward each other, 

they also were not responsible for each other's maintenance. 

Thus the dowry was brought into the union to repay the hus¬ 

band for what he expended on the wife. These terms are used 
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to describe the acts, for the husband had the usufruct of 

the dowry during the marriage. As the Opinions of Paul (II, 

XXII,(1)) notes, crops of dotal land are gathered for the 

benefit of the husband during the existence of the marriage, 

and proportionately during the year in which the divorce 

takes place. He cannot alienate any of the dotal land with¬ 

out the authority of the wife (Paul II,XXIA, (2) ). In the 

event of the husband's death, the dowry reverts to the wife, 

and is not counted as an inheritance; if she dies, the dowry 

is divided among her heirs. The payment of the dowry, and 

the many laws which are concerned with it, emphasize the eco¬ 

nomic aspects of the marriage. Whereas laws presenting the 

basic outline of betrothal and marriage styles are noted by 

the codes, dowries are explained in some detail; they serve 

greatly to maintain the economic stability and thus could be 

considered the most significant legal aspect of marriage. 

Roman marriage was of course very complex; this explana¬ 

tion has provided the barest outline of its procedure, but 

is an adequate enough foundation to use in comparison with 

Germanic marriage. Marriage under Roman and Germanic law 

has similarities and also great differences. The two legal 

systems had identical reasons in their basis for marriage: 

as a means of determining legitimate heirs for the disposition 

of property from generation to generation. Germanic law and 
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custom also recognized several unions other than marriage; 

however, unlike Roman law, monogamy was not practiced ex¬ 

clusively. The more important men were often known to 

have several wives,^ at least before the Catholic Church 

became dominant. Only offspring from legally contracted 

marriages, as opposed to concubinage, could inherit legally. 

The three stages of Roman marriage, namely, betrothal, 

marriage, and dowry, were also repeated in Germanic law, 

with varying similarities. Betrothal is very similar in 

the two societies: a juristic contract between two families 

for the union of two members of the family. It is a legally 

indissoluble union: according to the Visicrothic Code (III, 

I (4) ) if the ceremony of betrothal is performed, the rings 

exchanged, and the provisions relating to the dowry carried 

out by law, the marriage must be carried out. The payment 

also is a necessary act: visicrothic Code (III,I (1)) says 

that marriage cannot be entered into without a dowry. The 

betrothal appears to have been arranged by the fathers of the 

18 
persons involved, and it is uncertain to what extent the 

two parties to be married had a say in their betrothal. The 

girl was forced to follow her father's wishes: Visicrothic 

Code (III,I (3)) states that if a girl was betrothed by her 

father she had no right to disregard his orders. However, 

the options of the son were not explained. Provisions simi- 
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lar to the Roman terms were also made concerning the ter¬ 

mination of a betrothal. Under Roman law, a girl who breaks 

off a betrothal pays four times the wedding gifts; under 

Germanic law, the girl acting in this manner would pay her 

wergeld. A punishment for men who break such contracts was 

not provided. From the woman's perspective, betrothal was 

the same by either legal system. 

The marriage ceremony aspect of marital union is not 

as complicated in Germanic law as in Roman. The potestas 

of the Roman law is called mündium under Germanic. Basi¬ 

cally under Germanic law the mundium of the girl is trans¬ 

ferred from the father to the husband of the girl when the 

marriage is finalized. There existed no explicit provision 

for the retention of the mundium by the father, as Roman law 

19 had concerning the potestas. As the girl and her property 

moved into the legal domain of her husband, she lost all 

legal ties with her family, although they probably did 

ret&in an interest in her welfare and maintenance. The 

Germanic law pays very little attention to any further as¬ 

pects of the actual marriage aside from the simple provision 

for control of the mundium. 

In the matter of the dowry, the Roman and Germanic 

laws are most different. By Roman law the dowry is paid by 

the girl's family for her maintenance in the husband's house; 
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by Germanic law, the dowry is paid by the husband to the 

girl's family. In earliest times this bride-price was 

probably an outright sale between the two families. Later 

the payment assumed something if effect of a surety, assur¬ 

ing the bride's family of his good behavior. The dowry could 

be shared by both the bride and her family. Several other 

gifts by the groom to the bride were usually considered her 

own personal property, such as the donatio ante nuptias. and 

the morgengabe. or morning gift. These donations insured 

that the girl was never left wholly dependent on the good 

intentions of the husband. 

An understanding of the basic elements of each legal 

system is necessary in considering the Lex Romana Burgun- 

dionum and the Lex Burgundionum. for neither of these law 

codes contains lengthy titles concerned with the subject 

of marriage regulations* The codes merely promulgate laws 

to clarify any disputed points about the subject. The titles 

in both the Lex Romana and the Lex Burgundionum individually 

are not very comprehensive. They deal with specific sub¬ 

jects, such as betrothals, and multiple marriages, and not 

with the broad overall plans of marriage. 

One of the Lex Romana Burgund ionum titles about mar¬ 

riage deals with betrothal pledges. Lex Romana title 

XXVII states: 
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If anyone will have given betrothal pledges in his 
behalf, and he who gave the pledge is refuted by the 
family, as they have perhaps extorted other things, 
the pledge must be returned fourfold: truly if the 
girl either through herself, or through whomsoever 
of kindred or the persons of guardians may have ac¬ 
cepted the pledge, and may have wished to reject the 
wedding or perhaps to receive another suitor, the same 
girl may pay the abovementioned penalty of dissolution 
(of the betrothal) from her own resources? however, if 
the betrothal pledge was received but she was not con¬ 
sulted about it, let her be protected against any sort 
of legal action. 

The law follows previous tradition for terminating be¬ 

trothal pacts. If a betrothal is contracted for but then 

broken by the girl or her representatives, she is person¬ 

ally liable for the return of the pledge fourfold. The 

notice that the payment must come from her own resources 

evidently was to prevent a second suitor from paying off 

the first in order to marry the girl. The most noteworthy 

aspect of this law is that, it not only provides women with 

a way out of unwanted entanglements, but that it also does 

not differentiate between the persons who contracted for the 

betrothal. According to the Theodosian Code 3.5.11, the 

woman could pay fourfold to escape marriage only if the 

guardian made the arrangements; she had no such specific 

recourse against her father's management. By this Lex Ro¬ 

mans Burgundionum title, any woman could avoid a marriage 

by such a payment. Another very significant codicil to 

this Lex Romans Burcrundionum provision is that the girl 
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was liable only if she had consented to the arrangement, 

and then later changed her mind. If the pledge was made 

without her blessing, she would not be fined for breaking 

it. This ruling also reflects a slight change from the Theo- 

dosian Code 3.5.11 which s tâtes L that " she- could. bring sûit 

after paying the fine against her guardians if under their 

compulsion she unwillingly accepted the pledges of the man 

whom she later refused. The emphasis is centering more and 

more on the wishes of the individual in the Lex Romana 

Burgundionum. 

A further Lex Romana Burgundionum section provides 

a statute of limitations on betrothals. Title XXVII.2 

states: 

Let this be also ordered, that if anyone who has 
given a betrothal pledge has not solemnized the mar¬ 
riage within two years, let it be permitted that the 
parents unite their betrothed daughter in matrimony 
without the repayment of the pledge. 

The law is very simply a restatement of basic Roman tradi¬ 

tion, as paralleled in the Theodosian Code 3.5.4, which 

states that marriage must take place within two years or 

the girl can marry another with no penalty. The notice 

that she is permitted to retain the first pledge must have 

been the disputed point which led to the promulgation of 

the law? previous Roman law does not indicate the disposi¬ 

tion of that portion. The subject is not dealt, with in the 
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Lex Burgundionum. 

The ceremony of betrothal seems to have changed very 

little by the fifth century, with only the minor changes 

previously indicated. Obviously there were no major de¬ 

viations from previous tradition. Marriage as it involved 

mundium and potestas evidently caused no real problems for 

these later compilers, and dowries were paid out according 

to established custom. When the laws make note of dowries, 

usually they are concerned with the testamentary disposi¬ 

tion, and not the initial payment. Only one other aspect 

of marriage was of vital concern in both the Lex Burgun- 

dionum and the Lex Romana Burcfundionum. and that involved 

second or third marriages for women. The question arose 

partly because of the necessity of determining who held 

the potestas or mundium over a woman who was remarrying, 

a legal situation totally different from the original mar¬ 

riage. Such questions did not arise about men's remarriage. 

The Lex Romana Bufcrundionum dealt with the law in one short 

title, XVI. Section 1 states: 

Women are not permitted to enter into a second or 
third marriage within the interval of a year: for if 
they will have done,this, they are regarded as dis¬ 
graces, so that from the goods of a former husband, 
even if she may have been dismissed by him, she 
may have nothing; concerning the donation from the 
spouse and the marriage ornaments, she is protected 
from confiscation. 
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As can be seen, this law places no limits on the structure 

of the marriage itself, but simply makes conditions under 

which a second or third marriage should proceed for a wo¬ 

man. The law pertains both to widows and divorcées, although 

the major force of the law was to provide for widows. The 

year limitation is very easy to understand in light of inheri¬ 

tance law. A person had one year to either accept or reject 

an inheritance, and so the estate is in transit during that 

time. It would be hard for a wife to clear up her estate 

enough to enter another partnership without chaos until 

the first husband's affairs are settled, even though she 

would not necessarily be one of his heirs. There also is 

one other important reason for the delay: custom decreed 

that a woman wait at least ten months, so that if she was 

pregnant at the time of her husband's death, the legitimacy 

of the child would not be questioned. The Theodosian Code 

3.8.1 has a phrase which expresses the idea clearly: "If 

any woman who has lost her husband should hasten to marry 

within the period of a year (for we add a small amount of 

time to be observed after the ten month period . . .)." The 

rest of the Theodos ian Code 3.8.1 parallels this Lex Romana 

Burgundionum law, stating that if a woman remarries within 

a year of her husband's death she should be called infamous, 

and that all betrothal gifts and bequests from the will go 
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to the children, or else to his nearest relatives. The fact 

that the word infamous is used indicates that the restric¬ 

tion was partly a response to social pressure; the Romans 

felt that some period of mourning for a widow or perhaps 

penance for a divorcée was appropriate, in addition to the 

practical nature of the law. However, the basic Roman at¬ 

titude was in favor or remarriage after the year had passed. 

According to the Novels of Majorian 6.5 if a woman was wi¬ 

dowed before the age of 40 and was still able to bear chil¬ 

dren, she should marry within five years. The property con¬ 

siderations of the Lex Romana Burgundionum are slightly dif¬ 

ferent from previous eustom; in the Lex Romana, the remar¬ 

ried woman loses all claim to her former husband's property 

save for the marriage gifts and donations. The latter aspect 

seems in line with Theodosian Code 3.9.1 whereby a remarried 

woman with the usufruct of betrothal gifts and inherited pro¬ 

perty from her previous husband must surrender the inherited 

usufruct to the children of the man from whom she had inher¬ 

ited, but she might keep the usufruct of the betrothal gifts. 

The hex Romana Burgundionum title XVI.1 simply condenses 

several Theodosian Code provisions into one legal section 

which is less clear. 

Section 2 of the Lex Romana Burcrundionum XVI further 

explains remarriage for a woman. It states: 
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If after the designated space of a year has passed 
she enters into a second marriage, let her seize the 
gift of the prior husband as her usufruct, and profit 
from a husband who dismissed her following the same 
title of law of the emperors Honorius and Theodosius 
given to John the Praetorian Prefect. 

This law is an addendum to the previous Lex Romana Burgun- 

dionum section, XVI.1. Section 2 states that after the 

year has passed, the widow or divorcée's usufruct of goods 

could not be challenged by a second marriage. As is stated 

in the body of the law, it derived from a previous Theodo- 

sian title, specifically 3.8.3, which states that "no person 

shall have any doubt that a woman shall have a usufruct to 

the last day of her life in the property which she received 

at the time of her marriage, even though she should perchance 

proceed to a subsequent marriage." However, the Theodosian 

Code further stipulates that such property is not subject 

to alienation from proper heirs, that is, that the woman 

cannot dispose of it at her own discretion. The later as¬ 

pect is omitted by the Lex Romana Burgundionum. 

The Germanic Lex Burgundionum also provides for second 

marriages for a woman. Title XXIV.1 states: 

If any Burgundian woman . . . enters a second or third 
marriage after the death of her husband, and she has 
children by each husband, let her possess the marriage 
gift in usufruct while she lives; after her death, let 
what his father gave her be given to each son. 

The law further indicates the division which is to be made 
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of the property in the absense of children, legal situations 

which more properly fall under inheritance provisions rather 

than marital ones. Most noteworthy in comparing the laws 

is the fact that no time limitation is placed on the re¬ 

marriage of the widow in Germanic law. Another Germanic 

code, the Visigothic, does provide a time limit: Visigothic 

Code (III,II,(1)) says that if a woman marries or commits 

adultery within a year of the death of her husband, one- 

half of the property goes to the children of the first 

marriage. The Germanic laws seem much less severe to the 

woman, but it must be noted that she was a primary heir 

of the husband and had much more to lose, whereas the wo¬ 

man under Roman law lost a much smaller amount of property,. 

The Lex Burgundionum has further sections on marriage 

which are not paralleled in the Lex Romana Bur gund ionum. 

One such section concerns the wedding gift, or wit timon, 

which is paid when a woman remarries. As indicated, the 

wedding gift for the first marriage is paid to her family. 

For the second marriage the Lex Burgundionum LXIX provides: 

1. If a woman enters upon a second marriage, let her 
wittimon be claimed by the nearest relatives of 
the first husband. 

2. If indeed she wishes to take a third husband, let 
the wittimon which the husband gives go to the 
woman. 

The law is significant in that it indicates how far the 
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had been transferred to the husband, it remained in his 

family, and the family became her representatives if a 

second marriage was entered upon, and her legal represen¬ 

tatives in other matters. In Roman law, a widowed woman 

could either become emancipated, return to her own family, 

or remain in her husband's family, and was not limited as 

was the Germanic woman. 

Since the dowry of the Roman woman often came under 

her own control, the Roman laws did not need to indicate 

its apportionment on receipt. The aforementioned Lex Bur- 

crundionum law provides for its distribution in case of 

second marriage. Another law provides for the distribution 

in first marriages, Lex Burcrundionum title LXVI, which states 

1. If a girl is given in marriage and has neither 
father, nor brothers, but only an uncle and sis¬ 
ters, let the uncle receive a third part of the 
wittimon. and let the sisters know that they may 
claim another one-third. 

2. If indeed she is without father or brothers and 
she receives a husband, it is pleasing that the 
mother receive a third part of the wittimon. and 
the nearest relatives another third. 

3. If she does not have a mother, let her sisters 
receive that third. 

The law is very similar to Germanic inheritance procedure: 

first fathers, brothers, and other close male relatives 

inherit, and then the mothers and sisters. The bride re¬ 

ceived one-third of the marriage price, and the other fe- 
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tageous claim on another major portion. According to the 

previously mentioned Lex Burcrundionum XXIV, the bride has 

the usufruct of the marriage gift, but she cannot dispose 

of it; it passes undiminished to her heirs. 

Neither the Lex Burcrundionum nor the Lex Romana Burgun- 

dionum give a very clear picture of marriage. They both 

merely concern themselves with the technical questions 

which would arise, usually over the property question. 

The women in both codes seem to have had little legal 

control over their betrothal in the sixth century, but, 

then, neither did the men for that matter. As regards 

the actual marriage itself, both legal codes provide eco¬ 

nomic protection and independence to the wives. The laws 

have several distinct differences in dowries and in pro¬ 

vision for the widow, but under each code women in marriage 

appear to have been treated equitably. A person would not 

necessarily profit because of her position under one code 

rather than the other in this legal respect. 
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CHAPTER 2 

THE LAWS ON ADULTERY 

Accepting the premise that most women and men under 

both the Roman and barbarian legal system were married, 

there are many further legal considerations that regulate 

marriage apart from the marriage laws per se. These laws 

simply established a person’s legal status as single or 

married; other conditions or actions during the marital 

state also were a proper concern of the laws. One of 

the most notable of these legal situations would occur in 

cases of adultery. Adultery is an aspect of Roman law 

which is difficult to understand. Given the Roman prefer¬ 

ence for independence of marital partners with regard to 

legal relations, adultery logically would not have been 

considered a serious matter for the courts, but more a mat¬ 

ter of personal choice, not meriting legal opprobrium. How¬ 

ever, the basic reason for marriage was to insure the legi¬ 

timacy of children, and thus a harsh treatment of adulterers 

was required. Roman marriage basically was a legal contract 

that insured orderly transference of property from one gen¬ 

eration to another. Naturally, a family always wants to be 

sure that the next generation of heirs inheriting its estate 

are really their own descendents. In order to insure his 

own biological offspring, a man must insist on sexual fidel- 
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ity in a wife. Had this not been the case, and if uncer¬ 

tain paternity had been a common state of affairs, chaos 

would have resulted during property transfers. 

When one understands that the adultery laws evolved 

from the necessity to insure legitimate children, logically 

it would follow that the chief impact of these laws concerned 

the conduct of the woman, for she was the only marital part¬ 

ner in a union who could jeopardize the legitimacy of that 

union's offspring. However, Roman law realistically noted 

that adultery involved two persons, and thus, that two per¬ 

sons should be punished for committing the crime. A dis¬ 

tinction did exist between men and women as to who could 

be charged with adultery. Any woman, married or not, could 

be charged for adultery as a result of illicit sexual lia— 

sons,’*’ but a man could only be charged as the accomplice of 

some woman. An adulterous woman endangered her own marriage; 

an adulterous man only endangered someone else's, for a man 

2 
could not be charged by his own wife for adultery. Quite 

obviously, the adulterous man's actions did not endanger 

the heritage of his own children from the marital union, and 

thus his affairs could only cause him legal penalties if he 

was charged by the husband or father of his female companion. 

A special legal status known as concubinage was recognized to 

deal with a man's extramarital affairs and any offspring 
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which it might produce,^ and he was liable only if the wo¬ 

man in concubinage had relatives who would bring a charge of 

adultery against him. The concubine was technically an 

adulteress, but if neither she nor her family brought charges, 

the man was not liable to punishment.' Thus, from the outset 

the distinction exists that any affair in which a woman 

is involved makes her susceptible to an adultery charge, 

but not so for all affairs of a man. 

Adultery is a charge which is usually brought against 

a married woman and her accomplice. With this situation 

understood, the penalty phase of this activity must be 

questioned. The Lex Romana Burcrundionum. with which we 

are most heavily concerned, has one short title on the sub¬ 

ject, title XXV, which states: 

A husband, if he will have thus discovered an adul¬ 
terer with his wife, so that they are together and 
may themselved be united, will have the dominion of 
the children, and the option of whether to punish the 
couple with one blow (i.e., justifiable homicide), 
following the new law of Mairiani, who after men of 
old renewed all these things to law. 

The Lex Romana Burgundionum condenses into one short para¬ 

graph a subject upon which previous Roman legal codes had 

spent whole sections,^ and its interpretation seems to 

leave very little to question. A husband may legally pun¬ 

ish the adulterous pair at his own discretion, including 

justifiable homicide. This law seems clear and unambiguous, 
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but to understand the ramifications of its few short sen¬ 

tences it is necessary to look for its precedents in Roman 

law, and to see how much the Lex Romana Burgundionum might 

differ from them. The Theodosian Code has a great deal to 

say about adultery, in 9.7, but unfortunately all of the 

provisions are concerned with extraneous aspects of the 

subject, such as who has the right to accuse, homosexual 

relations, and the like, and almost nothing about the ac¬ 

tual punishmeht required by law. For the Roman precedents 

of the Lex Romana law we should turn to the Opinions of Paul, 

which deal extensively with the subject. The Roman laws on 

adultery as indicated in this codification were much less 

severe to the woman than they appear in the Lex Romana Bur- 

gundionum interpretation. The Opinions of Paul are quite 

t clear on the punishment of the mans a father, natural or 

adoptive, or a husband can legally kill anyone whom he dis¬ 

covers involved in an adulterous relationship with his daugh- 

5 
ter or wife. If the man did not suffer death, the law re¬ 

quired that he be deprived of half of his property and ban- 

6 
ished to an island. The Opinions of Paul are equally clear 

on the punishment of the woman: "An angry husband who sur¬ 

prises his wife in adultery can only kill the adulterer, 

when he finds him in his own house,according to Paul XXVI, 

(7). Thus, an adulteress is protected by law from the punish- 
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ment of death, although Paul clearly indicates his displea¬ 

sure in the matter; in XXVI(2) he says that a son or father 

ought to be permitted to punish her with death, but unfor¬ 

tunately he cannot, and later in XXVI(5) when speaking of 

husbands who do kill their wives for adultery, Paul says 

that they should be punished more leniently, for they "com¬ 

mitted the act through impatience caused by just suffering." 

But the law is quite clear that a woman cannot be killed by 

either her husband or her father for adultery. 

It must not be assumed that the adulterous woman suffer¬ 

ed no punishment under early Roman law. On the contrary, 

she could be punished quite severely, but not in a physical 

manner. As an adulteress, she became liable to divorce, and 

thus also to the forfeiture of her dowry and marriage gifts. 

The Opinions of Paul further provide that a wife convicted 

of adultery should lose half of her dowry, in the event that 

a divorce had not already deprived her of the whole of it, 

and a third of her estate, and she should be relegated to 

an island (XXVI(14)). According to the Opinions of Paul, 

the adulteress must be dismissed by her husband at once, and 

he must state within three days where and with whom he dis¬ 

covered her in adultery (XXVI(8)). If the husband does not 

take this action against her, he can be prosecuted as a pan¬ 

der (XXVI(8)). Quite obviously this provision was to pre- 
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vent a man from murdering another man and attempting to 

justify it by an accusation of adultery, for the man could 

not attempt such a false charge unless he were also willing 

g 
to lose his wife. 

By the fifth century, legal attitudes toward adultery 

had changed somewhat. Although the Theodosian Code does 

not deal with the subject extensively, a slightly later pro¬ 

mulgation by the Emperor Majorian contains one section on 

adultery. It provides that death is the proper penalty 

for adultery, despite the status of the man. Although the 

penalty for the woman is not explicitly stated, it is im¬ 

plied that she does not share the same punishment as the 

many thus, while the attitudes to the adulterer were be¬ 

coming more severe, the adulteress under the Lex Romana Bur- 

gundionum seems to have still been punished less severely. 

However, by this law code the punishment of the woman could 

be interpreted either way. When read in connection with 

the edict of Majorian, adulteresses would not be liable for 

the death penalty. Supporting this view is the phrase, "he 

will have dominion of the children," which indicates divorce 

and banishment following the Opinions of Paul, but does not 

indicate homicide, for in that case no question should arise 

concerning the children. However, in light of the ambiguity 

of the Lex Romana Burgundionum law itself, and the severity 
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of contemporaneous Germanic codes on the subject, both in¬ 

terpretations of the punishment of women for adultery under 

this fifth century Roman code could be admissible. 

The Germanic law on adultery as it concerns women is 

diametrically opposite to the Roman one. The main provi¬ 

sions of the Lex Burgundionum title on adultery, title 

LXV1IX, are short and simple: 

1. If adulterers are discovered, let the man and 
the woman be killed. 

2. This must be observed: either let him (the in¬ 
jured party) kill both of them, or if he kills 
only one of them, let him pay the wergeld of 
that one according to that customary wergeld 
which has been established in earlier laws. 

Unlike the Roman law* both adulterous parties may be killed 

by the injured man, who is either the father or husband of 

the woman, with no legal penalty for his action. Under the 

Lex Romana Burcrundionum the injured party may kill only one 

adulterer, whereas under the Lex Burcrundionum he cannot kill 

just one, unless he wants to be charged with murder and not 

with justifiable homicide. If he does kill only one of the 

parties, he must pay the wergeld of the person whom he killed, 

just as if there were no extenuating circumstances leading to 

the murder. This rule was to protect both men and women from 

lethal attacks which would be justified by bringing false 

charges of adultery, and thus prevented abuse of this le-^ 

gaily sanctioned form of homicide. Thus, although a severe 
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penalty could result for a woman from a charge of adultery 

under either code, it was certainly more advantageous for 

the woman to be tried under the Roman system. 

The Lex Burgundionum provision is basically paralleled 

in the Visigothic Code. It states that a man "shall be sur¬ 

rendered ... into the power of the husband, to be disposed 

of at his pleasure, and if the woman consented to the act, 

both of them shall be delivered up to the husband(Ill, IV, 

Q 
I) . However, the Visigothic Code deals much more exten¬ 

sively with the subject of adultery than does the Lex Bur¬ 

gundionum. having 18 sections in its title on adultery con¬ 

trasted with the Burgundian's single title. One aspect on 

which the Visigothic Code appears much more harsh than the 

Lex Burgundionum concerns the punishment of women. While r 

both of the codes merely advise punishment at the discre¬ 

tion of the injured husband, the Visigothic Code also states 

that "if the husband, or the man who was betrothed to the 

woman, should kill the adulterer along with the adulteress, 

it shall not be considered criminal homicide" (III,IV,IV), 

and later, "if a father should kill his daughter, while she 

is in the act of committing adultery ... he shall be lia¬ 

ble to no penalty or reproach" (III,IV,V)The impact of 

these Visigothic Code statements, especially in the first 

with the term "along with" used, lead one to assume that the 
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adulteress usually suffered death for her transgressions, 

possibly more frequently than did the man. The omission 

of these clarifying statements in the Lex Burcrundionum in¬ 

dicate a Roman tendency toward leniency had altered the bar¬ 

barian custom slightly. 

There are several Lex Burgundionum titles dealing with 

adultery which are not paralleled in the Lex Romana Burgun- 

dionum. One of the titles, Lex Burgund ionum XLIV, deals 

with the punishment for daughters or widows who engage in 

adultery and then bring complaints against the men: 

1. If the daughter of any native Burgundian before 
she is given in marriage unites herself secretly 
and disgracefully in adultery with either barbar¬ 
ian or Roman, and if afterwards she brings a com¬ 
plaint, and the act is established as charged, let 
him who has been accused of her corruption, and as 
has been said, is convicted with certain proof, 
suffer no defamation of character upon payment of 
15 solidi. She indeed, defeated in her purpose 
by the vileness of her conduct, shall sustain the 
disgrace of lost chastity. 

2. But if a widow who has not been sought, but rather 
overcome by desire, unites with anyone, and she 
bursts forth in an accusing voice, let her not re¬ 
ceive the stated number of solidi, and we order that 
she, demanding marriage thus, be not awarded to him 
to whom she joined herself in such a disgraceful 
manner, because it is just that she, defeated by 
her vile conduct, is worthy of neither matrimony 
nor reward. 

Such a law does not properly seem to concern adultery, but 

simply an illicit affair which would seem to be more in 

line with the provisions against raptus than against adul- 
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tery. It would more logically appear to be a continuation 

of Lex Burgundionum XII, whereby if a girl of her own will 

seeks a man and has intercourse with him, he must pay her 

wedding price three-fold. The only difference between the 

two acts presumably was that the one was discovered against 

the-1 wishes.of eithèrcparty, and the other was discovered 

because of the denouncement of the woman. The same basic 

action has occurred whether the name given it is raptus or 

adultery, but a charge brought under the latter title re¬ 

sults in much less compensation for the woman, on the grounds 

that she should not profit by intentional wrongdoing, and 

also because the public disgrace to her family is so great. 

One other title of the Lex Burgundionum is concerned 

with adultery for which the Lex Romana Burgundionum has no 

comparable provision, and that is incestuous adultery. 

Title XXXVI provides: 

If anyone has been taken in adultery with his relative 
or with his wife's sister, let him be compelled to 
pay her wergeld, according to her status, to him who 
is the nearest relative of the woman with whom he com¬ 
mitted adultery, and let the amount of the fine be 12 
solidi. Further, we order the adulteress to be placed 
in servitude to the king. 

The only previous Roman code which deals with the subject 

of incestuous adultery is the Opinions of Paul (XXVI,(15)) 

where it is mentioned briefly that the penalty for incest 

is deportation to an island, but very little notice is paid 
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to incest as a separate aspect of adultery. Presumably 

the same legal restrictions would attend incestuous adul¬ 

tery as did adultery in Roman law. However, this is not 

the case in Burgundian law, perhaps since the family was 

so much more important in barbarian life. The fact that 

this law was promulgated aside from the other provision 

on adultery indicated that it was a special case, that 

men were prohibited from killing their kinsmen caught in 

adultery. Instead, the adulterer must pay the woman's wer- 

geld plus a fine, and the woman must be removed from her 

family's authority, perhaps as a punishment to her and per¬ 

haps to remove her from a bad environment. The special Lex 

Burgundionum section on incest is paralleled in the Visi¬ 

goth ic Code, which states that any relation between kinsmen 

to the sixth degree is incestuous, and that any persons so 

convicted are to be separated and sent to monasteries to do 

penance, after being deprived of their property. The Lex 

Burgundionum retains the more traditional Germanic punish¬ 

ment, as the Visigothic Code evidently was altered by 

Christian influence. 

Adultery constitutes a legal situation in which two 

persons at least must be involved, and the two persons 

most usually were of opposite sex. They both committed 

the same act, and so logically the legal penalty should 



be the same for each, but in neither the Roman nor the 

Germanic is this the case. Surprisingly, the woman who 

rejects her own marriage by committing adultery is held 

less culpable than the man who interfers with another's 

marriage. The woman certainly is punished in either law 

code, but not as severely as the man, who in each case 

could suffer a penalty of death. One gets the impression 

from studying the various punishments that the man was con¬ 

sidered more guilty and also the more dangerous to society. 

Certainly women had a distinct legal advantage when pun¬ 

ishment for adultery was considered. In comparing the two 

codes and their relation to women, certainly the Roman 

system was more advantageous to the adulteress than was 

the Germanic system, but under neither system were they 

penalized simply for being women. 
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CHAPTER 3 

THE LAWS REGULATING DIVORCE 

The state of marriage was a legal status to which per¬ 

sons under either the Lex Romana Burgundionum or the Lex 

Burgundionum could belong. Adultery was an indiscretion 

which might occur during the marriage, calling for legal 

censure. One other event of a marriage might also occur 

which would be the proper concern of law, and that was di¬ 

vorce. A marriage could end for several reasons; usually by 

death, but also often by divorce. Divorce did not then have 

the social stigma which has been associated with it during 

more recent centuries. The general feeling was that marriage 
« 

as an economic partnership could be dissolved just as could 

a business partnership. Of course, divorce was a serious 

matter, and it could not be claimed without valid legal rea¬ 

sons, but it did provide an effective and legal means of 

terminating a marital contract. 

From the outset it must be understood that the conno¬ 

tations associated with the word divorce have changed through 

out the centuries, and our modern concept of divorde differs 

greatly from the more ancient one. Divorce in Roman and Ger¬ 

manic law meant the dissolution of a marriage in which the 

accusing party became the possessor of the joint marital 

property of the accused. It would be very advantageous for 
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a party to file for divorce against his spouse in hopes of 

improving his financial situation. Accordingly, in order 

to prevent such economic disruption as a result of greed 

when a marriage was not satisfactory to one or both of the 

contracting parties, divorce was permitted only for serious 

criminal reasons. Separation is not mentioned by the laws; 

logically, considering the economic background of marriage, 

it would be permitted by mutual consent with each person 

retaining his own property, dividing any joint marital 

property, and permitting no further claim on the other's 

estate. 

When one compares the fifth century Lex Romana Burgun- 

dionum with earlier Roman codes, one finds both continuity 

and change. There are two perspectives from which to ap¬ 

proach divorce as it involves wDmen: the woman as the person 

being divorced and the woman as the person divorcing another. 

The first of these two situations shows the least amount 

of change in its transmission through Roman law. The Lex 

Romana Burgundionum in title XXI.2 states: 

For if a certain man will have wished to cause a di¬ 
vorce with a contrary wife, this action will not other¬ 
wise be permitted to him, unless he may show clearly 
that she is either an adulteress or a sorceress or a 
procuress in one established crime; then it is per¬ 
mitted for him to give a divorce to his wife, according 
to the law on recalling nuptial donations. 

The early Roman law codes such as the Institutes of Gaius 
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and the Opinions of Paul are silent on the question of di¬ 

vorce. The particular source of the Lex Romana Burgundionum 

laws was the Theodosian Code, the only one of the three major 

Roman sources of the Lex Romana which deals with the private 

law of this nature. The Theodosian Code has one long sec¬ 

tion on divorce. In its main constituents, this particular 

law, XXI.2, is a direct derivation from the Theodosian Code 

3.16.1, which also states that a man can divorce a wife only 

if she is proved guilty of one of three criminal charges, 

namely as an adulteress, sorceress, or procuress. This law 

is significant in that it emphasizes the seriousness of di¬ 

vorce in the estimation of these societies, making it dis¬ 

soluble only for serious criminal charges. 

This section of the Lex Romana Burgundionum, XXI.2, is 

quite distinctly paralleled in the Lex Burgundionum. Title 

XXXIV.3 in the Lex Burgundionum states: 

3. If by chance a man wishes to put away his wife, 
and is able to prove one of these three crimes 
against her, that is, adultery, witchcraft, or 
violation of graves, let him have full right to 
put her away; and let the judge pronounce the 
sentence of law against her, just as should be 
done against criminals. 

4. But if she admits none of these crimes, let no 
man be permitted to put away his wife for any 
other crime. But if he chooses, he may go away 
from the home, leaving all household property 
behind, and his wife with their children may 
possess the property of her husband. 

Another Germanic code, the Visigothic, contains no laws 



directly parallel to these particular laws. Under the 

Visigothic Code, the only acceptable reason for divorce 

was adultery, whereas under the Lex Burgundionum the proving 

of either adultery, witchcraft, or violation of tombs was 

cause for divorce. Thus, the Lex Burgund ionum would seem 

to owe more to Roman precedents than to Germanic ones. The 

Lex Romana Burgund ionum title XXI. 2 permits a man to claim 

divorce in cases of adultery, sorcery, and procuring. This 

Lex Romana provision can be traced back to the Theodosian 

Code, and so the tradition of divorce for these three crimes 

is a Roman one. It is interesting that the "procuress" of 

the hex Romana is changed to "violator of tombs" in the Lex 

Burgundionum. The latter seems to have been a much more 

serious criminal offense than the rather broadly defined 

accusation of procuress; the accusation of procuring could 

be made much more easily and against a larger number of ac¬ 

tions than the charge of grave-robbing, and consequently the 

barbarian law is in this respect much less severe to the 

women than the Roman one. 

The last provision of this Lex Burgund ionum section, 

in which it is stated that a man could leave his home and 

all his household possessions to his wife and their children, 

and simply abandon them, must not have been very popular. 

By following this procedure, the man won his freedom from 
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marriage, but lost all of his possessions in the process. 

This provision of the divorce law was opposed not only by 

the men themselves but also probably by their families, who 

would subsequently lose all direct claim to his property 

if this action were taken. Strangely enough, this law does 

have a rough parallel in the Visigothic Code, whereby a man 

attempting to obtain a divorce fraudently will permit his 

wife to keep her dowry, and all his property will go to 

the children. If there are no children, it goes to the 

wife exclusively. The substance of the law is retained 

in the Lex Burgundionum, although the particulars have been 

altered. The abandonment of property is no longer as a 

court-appointed punishment but as a self-inflicted one. 

There are two important points about divorced women 

of the fifth century which are brought out by the preceding 

laws: first, that a man cannot arbitrarily refute his 

marriage contract, and second, that the fifth century de¬ 

rived its opinion of the acceptable reasons for divorce 

from a heavily Roman tradition. A parallel opinion cannot 

be drawn when one considers woman as the party seeking the 

divorce from the man. The Lex Romana Burgundionum does have 

a counterpart of its divorce law for men, title XXI.3, which 

presents the charges which are permitted against a husband 

in a case of divorce. Title XXI.3 states: 
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For if a woman will have wished to give a divorce 
to her unwilling husband, this will not otherwise be 
permitted to be done, except if her husband will have 

'"i been proved a murderer or a violator of graves or a 
sorcerer: for if one from these things will have been 
proved, let the husband be driven out, and by law let 
her maintain the donation in herself, and the portion 
which the husband had made to her let her claim, in 
accordance with the law of Theodosius under the title 
about repudiating promises. 

A comparison of the two laws, Lex Romana Burgundionum 2 and 

3, shows that neither a husband nor a wife derived any special 

advantage in filing for divorce; charges against the opposing 

party could be only of the most serious nature, and thus a 

man could not put away his wife at his own discretion. It 

also is noteworthy that a woman was allowed to file for di¬ 

vorce against her husband for even these three criminal rea¬ 

sons, for the Germanic law codes prohibit a woman from di¬ 

vorcing her husband for any reasons whatsoever. The dif¬ 

ference in the crimes for which divorce was granted is strik¬ 

ingly unequal, however. A woman could be divorced for adul¬ 

tery, whereas a man could not, the reasoning being that a 

man* s affairs did not endanger the heritage of his offspring, 

but a woman's did. The Lex Romana law also especially men¬ 

tions that for the crime of murder a man was liable to di¬ 

vorce, but it does not apply this same standard to women. 

However, the reference in XXI.2 to "procuress" and "esta¬ 

blished crime" would indicate that any serious criminal 
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was not necessarily specified in the divorce laws themselves, 

would subject a woman to divorce, and the crime of murder 

would certainly be included in that category. In crimes 

which are offensive to religious or moral sensibilities, 

the standard for both men and women seems approximately 

equal. If either were a sorcerer/sorceress his/her spouse 

could claim divorce, and if a man was a "violator of tombs," 

an action both morally repugnant and also criminal (theft), 

he was liable. It would appear that women were more vul¬ 

nerable under divorce laws than men, but the fact that they 

could claim divorce for roughly equal reasons was a distinct 

advantage in Roman law. 

The Lex Romana Burcrundionum does not mention one very 

interesting facet of the Theodosian Code from which it was 

for the most part derived, and that is the punishment if 

a divorce is filed on any one of the three criminal grounds, 

but the criminal charges which were cited were not able to 

be proved. If a woman made the charge and could not prove 

it, she would forfeit the dowry which she had given, and 

also the betrothal and antenuptial gifts, and be liable to 

exile by relegation. If a man brings these unproved charges 

against his wife, he must restore her dowry and he cannot 

remarry. If he tries to do so, the wife who was cast off 
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can claim all his property and also the dowry of the second 

wife. It is significant that the wife has a definite ad¬ 

vantage in this aspect of divorce procedure, for the penal¬ 

ties laid upon the man seem much more harsh than those for 

the woman. Therefore, while the woman was more vulnerable 

in the actual charges vfaich could lead to divorce, the pun¬ 

ishment for unproved accusations must have been a deterrent 

which prevented abuse of this vulnerability. 

This aspect of the divorce law, by which the woman is 

the party seeking the divorce, presents the most radical 

difference between the Lex Romana Burgundionum and the Lex 

Burgundionum. No similar provision exists under the Lex 

Burgundionum by which a woman could file for divorce. On 

the contrary, Lex Bu round ionum title XXXIV. 1 states: 

If any woman leaves her husband to whom she is legally 
married, let her be smothered in mire. 

This law is uncompromisingly severe, especially in considera¬ 

tion of previous Roman traditions. The Visigothic Code does 

not state the penalty for divorce quite as severely, although 

the murder of the wife could be an outcome of the punish¬ 

ment under this semi-barbarian law. The Visigothic Code 

simply states that if a woman was convicted of adultery 

(the only legal reason for divorce) she should be given 

up to her husband to be disposed of as he pleases (III,IV,II). 
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Later in the same section of the Visigothic Code it is noted 

that if a woman leaves her husband for another, she shall be 

surrendered with all her property into her husband's hands, 

and liable to the same penalty which the husband would suf¬ 

fer in similar circumstances, which under Visigothic law 

was the loss of all one's property. Nothing as severe as 

death by smothering in mire is mentioned, or even hinted 

at, except in the Lex Burgundionum.^ 

One final aspect of divorce must be considered in the 

study of divorce laws, and that is divorce which does not 

result from action by one party against the other for speci¬ 

fied crimes. As noted previously, separation of the marriage 

partners as such is not dealt with in the law codes. The Lex 

Romana Burgund ionum does have a title very similar to this 

idea, however. Title XXI.1 states: 

With one accord, the divorce of either of two parties 
is able to be given and the marriage dissolved. 

This Lex Romana title would seem to indicate that by mutual 

agreement between the two contracting parties a marriage 

could be dissolved. Perhaps the closest previous reference 

to such "no-fault" divorce is a portion of the Theodosian 

Code 3.16.2, which states that if no definite crimes are 

proved, but the husband is displeased with the frivolity of 

his wife's character, he can recover his gifts and restore 
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anything received from her, and then he can remarry after 

two years. This Lex Romana Burgundionum law, and its Theo- 

dosian Code precedent, seem far different from the impres¬ 

sion given by titles XXI 2 and 3; in fact, the other sec¬ 

tions of this Lex Romana title and the other laws of the 

Theodosian Code seem in effect to deny that this form of 

divorce was often granted. Most probably, the legal com¬ 

pilers were using the term divorce very broadly to indicate 

any legal dissolution of a marriage; they call the legal 

action of XXI.1 divorce, but in reality it is separation, 

for the financial arrangements preclude its being divorce. 

The Lex Burgundionum has a law which is roughly parallel 

to the Lex Romana provision of divorce without reason. Of 

course, it applied only to the men, for women could not 

claim a divorce even if thay had an excellent reason for 

doing so. Lex Burgundionum XXXIV.2 states: 

If anyone wishes to put away his wife without cause 
let him give her another payment such as he gave for 
her marriage price, and let the amount of the fine 
be 12 solidi. 

Under this section, a man can seek a divorce at his own dis¬ 

cretion. There is no parallel to this provision in the con¬ 

temporaneous Visigothic law, which states that "no man, ex¬ 

cept for the manifest cause of fornication, shall at any time, 

leave his wife, nor shall he divorce himself from her, either 
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in the presence of a witness, or by any instrument in writ¬ 

ing, or under any pretext whatsoever," (III,VI,II). Under 

the Lex Burgundionum the man was able to treat his wife in 

the light of a possession, disposing of her at will after 

paying an amount of money and also a fine to the court. In 

theory at least, this law would have been of great benefit 

to the husbands, permitting easy escape from marriage. How¬ 

ever, in a divorce of this kind the man not only lost all 

claims to his wife's property, he also was forced to pay 

heavily to obtain his release. By insisting that the mar¬ 

riage price be paid again to the wife, the law effectively 

forestalled any man who was leaving his wife for another 

woman, as he almost certainly would not be able to afford 

two marriage prices at the same time. Consequently, it 

would have been in all respects more advantageous for the 

man to attempt divorce under ôther provisions of the di¬ 

vorce law. 

Since marriage was one of the most important aspects 

of both Roman and Germanic life, consequently divorce was 

treated equally severely, under neither the Lex Burgun- 

dionum nor the Lex Romana Burgundionum was divorce easily 

obtained. The opinion of the time seems to have been that 

the party being divorced must have in some was deserved 

such an act, by some moral or criminal offense. By divorce 
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in this instance is meant the putting away of a husband/ 

wife in which the divorcing party assumes property rights 

which had previously belonged to the divorced person. 

The Roman law of divorce was definitely more lenient 

to women than the barbarian one. Under the Roman law, 

for sufficient cause, a woman could legally file to dis¬ 

solve her marriage. Under Germanic law, no similar right 

existed; in fact, a woman who would attempt this could le¬ 

gally suffer death under the Lex Burgundionum. She was pro¬ 

tected under the Lex Burgundionum from irresponsible aban¬ 

donment, but was given no legal recourse to escape from an 

unhappy marriage. In the Lex Romana, however, the woman 

was given support by the law in seeking divorce. Although 

the actual criminal reasons for divorce might have been 

more stringent against women than against men, the basic 

right of legal redress provided a distinct advantage for 

Women living under the Roman system than under the Germanic 

one 
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CHAPTER 4 

THE LAWS ABOUT RAPTUS 

The rules concerning marriage which have been under 

consideration could be refered to as civil law. Most of 

the laws which are concerned with the maintenance of the 

standards of a society would properly fall into this cate¬ 

gory. However, law has always had several purposes, of 

which the civil law protects and promotes only one segment; 

criminal law is also necessary to maintain a society effec¬ 

tively, as a means of punishing aberrant behavior. Criminal 

law was probably not formed as early as civil law, for fami¬ 

lies dealt with the punishment for criminal transgressions 

in the earliest societies. The Roman law had abandoned the 

family feud as a retaliatory weapon in its early stages of 

development, but the Germanic law was still attempting to 

bring it under control. Consequently, the heavy emphasis 

on wergelds or blood payments is found in the barbarian laws; 

punishment is between the families, with the official govern¬ 

ing body establishing standards and arbitrating disputes so 

that the criminal act does not lead to a feud which would 

in turn be destructive to the entire community. 

Criminal law throughout history has dealt with the same 

basic acts, such as homicide, theft, and assault. Usually 

no distinction would be made between men and women in criminal 
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cases; the theft by a male or a female would be prosecuted 

as a simple theft case, for example. However, in one special 

type of criminal case, then as now, women are almost over¬ 

whelmingly the usual victims. Those cases involve rape or 

raptus. The term raptus is often very loosely translated as 

rape, but it must be noted that, as a Latin term, the mean¬ 

ing was much broader than contemporary implications of the 

term. The crime of raptus included acts such as seizure and 

attack, as well as illicit sexual advances on a woman. All 

forms of physical abuse toward women can be considered in 

dealing with the early legislation against raptus. 

The titles concerning raptus in the Lex Romana Burgun- 

dionum give an excellent example of the vast difference in 

meaning which the crime of rape denotes in various societies. 

The Latin term raptus as used in this law code refers not to 

the physical act of rape but to a violent seizure of the 

woman, quite possibly as a prelude to marriage, but before 

a contract for marriage had been drawn up with the family of 

the girl. The crime of raptus was thus not considered solely 

an act against the woman, but against her family, into whose 

hands the punishment of the culprit was assigned. As Lex 

Romana Burgundionum IX.1 states: 

When crimes of ravishers have already been judged, 
that is, if anyone, when they had agreed on nothing 
beforehand with the girl's parents, should seize or 
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purposefully carry off the girl, they must he punished; 
at once let the parents punish the criminals themselves 
hy means of mediation or consultation (at their own dis¬ 
cretion) . 

Quite clearly this law refers to a crime of much broader 

application than rape per se. The crime here is raptus. li¬ 

terally interpreted as seizure of a girl. Although the conno¬ 

tation which we give to this term is one of violence commit¬ 

ted against a woman contrary to her will, such is not neces¬ 

sarily an aspect of this law. Raptus is seizure of a girl 

before any legal contract has been drawn up between the par¬ 

ents of the girl and her abductor. The entire force of the 

law is not to protect or vindicate the individual woman, 

but primarily to provide retribution for the family of the 

woman involved. The law emphasizes not the act of raptus, 

but the fact that it was committed prior to any legal con¬ 

tract; in fact, the absence of a marriage contract seems 

to be the punishable aspect of the crime. The later clause, 

which places punishment in the hands of the family, indicates 

that some forms of criminal assault in both Roman and German¬ 

ic law were considered matters under the jurisdiction of the 

family. The law simply provides the standards under which 

prosecution could legally proceed. 

It is difficult to determine the exact precedent for 

this particular title in the Roman law. The Institutes of 



62 

Gaius and the Opinions of Paul, from which a large number of 

sections of the Lex Romana Burcrundionum are derived, are 

both notably silent on the subject of criminal assault-on . 

a woman. However, section 9.24.1 of the Theodosian Code is 

worded in a manner very similar to this title, and is un¬ 

doubtedly a source. It also, unfortunately, is almost as 

vague as the Lex Romana title. Basically, the Theodosian 

Code says that if a man who has not made a pact with the 

parents of a girl ravishes her against her will, or even 

with her consent, they shall be punished alike. Both laws 

seem to treat the girl as equally guilty with her abductor. 

However, the Theodosian Code is much more concerned with 

accessories to the crime, such as slaves,and very little 

time is spent on the question of what actually constitutes 

rape, a situation repeated in the Lex Romana Burgundionum. 

and consequently the charges which could be brought under 

this law are unclear. 

The relatively seriousness of the crime of raptus in 

relation to other offfenses is uncertain from the Lex Romana 

Buroundionum law, as no exact punishment for the offence is 

mentioned. The Theodosian Code mentions in section 9.24.2 

a penalty of capitalis poena. which is either death or loss 

of citizenship, for the crime of raptus♦ In this section 

note also is made that "vengeance be taken very harshly 
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against ravishers," and that they "have established only 

capital punishment"? theoretically the use of "only" could 

admit inclusion of other types of punishment not quite so 

severe. The Lex Romana section would seem to indicate a 

slight lessening in the harsh opinion regarding this type 

of crime, although by the provision that penalties are at 

the discretion of parents, the ravisher could suffer loss of 

property, or any number of severe injuries. Most probably 

the Germanic influence had altered the Roman attitude. Ger¬ 

manic custom considered criminal assault a private family 

matter, and the Lex Romana Burgundionum adopted this tradi¬ 

tion. 

It is noteworthy that under these two legal codes, the 

Theodosian and the Lex Romana, women are treated.for the 

most part as voluntary participants in the crime of raptus. 

The word "criminals" is used in speaking of punishment, 

indicating that the girl was equally liable for her seizure. 

This aspect follows the tradition of the Theodosian Code, 

which treats victims of raptus very harshly. Section 9.24. 

1.2 of the Theodosian Code sums up the Roman attitude toward 

victims of raptus: 

Girls could have kept themselves at home up to the 
time of their marriage, and if the doors were broken 
in by the audacity of a ravisher, the girls could have 
obtained the aid of neighbors by théir cries and could 
have defended themselves by all their efforts. 
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This attitude is not dissimilar to many modern opinions 

about the crime of rape. True, this legislation was aimed 

for the most part at girls who would disgrace their families 

by eloping, but the law has little concern with any true 

victims of violent seizure. 

In its approach to raptus as it involved women, the 

Germanic law was different from the Roman. In the first 

place, differentiations are made under this law as to 

whether the girl was a willing participant or not. Sec¬ 

ondly, the crimes of raptus and rape are considered sepa¬ 

rately, so that a fair estimation of the criminal liability 

of the accused can often be determined. The crime still 

was considered an affront to the family of the girl involvedr 

her chances for making a successful marriage were lessened 

if she had been raped, and thus, the crime would result in 

a financial loss to her family. However the girl was not 

dismissed as negligible, for she was considered a victim 

in Germanic law, and not a criminal, unless her behavior 

so warranted such consideration. 

In dealing with the seizure of a girl against her will, 

the Lex Burgundionum set a severe penalty. Title XII states: 

1. If anyone shall steal a girl, let him be compelled 
to pay the price set for such a girl ninefold, and 
let him pay a fine to the amount of 12 solidi. 

2. If a girl who has been seized returns uncorrupted 
to her parents, let the abductor compound six times 
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the wergeld of the girl; moreover, let the fine be 
set at 12 solidi. 

3. But if the abductor does not have the means to make 
the above-mentioned payment, let him be given over 
_to the.parents of the" girl that they may bave the 
power of doing to him whatever they choose. 

In the first section of this title, where the actual crime 

of rape is implied, punishment is serious. Instead of capi¬ 

tal punishment, the rapist under barbarian law suffers a 

penalty of fines, scaled to the seriousness of the action. 

In this instance, the payment is nine times the wergeld, an 

amount which must have been almost impossible for all but 

the very wealthiest to raise, indicating the extreme serious¬ 

ness of the crime. The fact that a girl was no longer a vir¬ 

gin diminished her marriage value, and the high wergeld was 

a means of compensation to the family for her injury.^ 

The second section of this title deals with raptus. that 

is, with seizure but not actual rape of a girl. The seizure 

was still a very serious affront to the family, although not 

as severe as the proof of actual rape. For the seizure of 

a girl the Lex Burgundionum provides a payment of six times 

the wergeld, still an extremely high price but not as high 

as nine times. The insult to the family is less in this 

instance and as a result the payment is less, a fact that 

indicates that the crime was as much against the woman her¬ 

self as against the family. Although the criminal act of 

seizure was the same in each case, what happened to the 
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girl during capture was the telling aspect of the crime. 

As noted, payments of nine or six times the wergeld 

of the girl involved were very high, and must have been 

impossible for any but the very wealthiest to afford. There 

can be no doubt that the codifiers of the Lex Burgundionum 

were well aware of this. They wanted to provide an escape 

clause from severe penalty to any rich or influential man, 

but also to establish a severe penalty as the standard, 

indicating the seriousness of the crime. Also, they wanted 

to avoid any chance of a feud which might be caused by order¬ 

ing the criminal directly into the hands of the girl's par-* 

ents. By setting a payment which was almost impossible to 

raise, the codifiers insured that the man's family would 

feel that the man was lost to them, not so much directly 

on account of his crime, but because of his failure to re¬ 

deem himself from it. Although the first two sections of 

the Lex Burgund ionum title speak of payments as the penalty, 

for the overwhelming majority of cases the punishment would 

follow the provisions of section three of this title, ac¬ 

cording to which the abductor would be surrendered to the 

discretion of the parents, usually into debt slavery. 

In the final analysis, there is little difference between 

raptus in the Germanic and Roman laws as regards punishment. 

Both provide that ravishers be turned over to the parents of 
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the girl to he dealt with at their discretion. The barbarian 

law must have had an effect upon the Reman law, altering it 

from the capitalis poena of the Theodosian Code to the paren¬ 

tal jurisdiction of the Lex Romana Burdundionum. The Visi- 

gothic Code, another set of semi-barbarian laws, provides 

that anyone who is discovered to have deceived a woman is 

given to the power of him whose wife or daughter he seduced 

(111,111,(11)). The Lex Romana does not provide the system 

of payments and finds for which the Lex Burcrundionum pro¬ 

vides, but considering the extremely high amounts of money 

required to redeem the fines, in practice there must have 

been little difference under either law. 

The Lex Burgundionum does include a section providing 

for the punishment if a girl is a willing participant in 

her "rape." Title XII.4 states: 

If indeed the girl seeks the man of her own will and 
comes into his house, and he has intercourse with her, 
let him pay her marriage price three-fold; if morevover, 
she returns uncorrupted to her home, let her return 
with all blame removed from him. 

As can be seen, the Germanic treatment of the case is vastly 

different from the Roman one. The man in the Lex Burcrundionum 

is still viewed as the one responsible for the offense, even 

though the crime is not really rape or raptus. His payment 

for seducing her is three times her wergeld, a high but man¬ 

ageable amount for most persons. However, no punishment is 
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mentioned for her, an extraordinary fact in that she has 

injured her family with her loss of chastity, as much as 

did the man. Most probably she was punished at the discre¬ 

tion of her parents. 

Thus far we have been most heavily concerned with rap- 

tus. and not with rape. However, the Lex Romana Burcrundionum 

does have several laws which deal specifically with the 

crime of rape. These laws are concerned with punishment 

because of the defilement of the girl, and do not mention 

the injury to the family. However, the entire series of 

laws concerns itself with punishment according to the status 

of the person injured. Once again, the women were avenged 

not for themselves but for the injury to their family and 

their status. Lex Romana Burgundionum XIX.1 deals with 

freewomen and rapes 

If anyone will have defiled a freeborn woman through 
strength, and the act will have injured her, let him 
be killed. 

The definitely is concerned with the crime of rape as we 

are familiar with it. The language proves to be very am¬ 

biguous; the word translated here as "injured,4' corrumpere. 

could also be rendered by "spoiled," "degraded," "marred," 

or by many other variations indicating no lasting injury. 

The previous Roman codes are not of much assistance for 

an understanding of this conflict, as they have already 
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dealt with the question of rape as though it were a joint 

venture of the two principals. The Lex Romana does follow 

the Theodosian Code 9.24.2 concerning capital punishment 

for the crime of raptus. The noteworthy aspect of the law 

is the differentiation between the status of the victim of 

the crime; the late Roman codes are not usually as greatly 

concerned with this aspect of criminal activity as are the 

barbarian law dodes. For this latter reason, no real paral¬ 

lel can be drawn between this provision and any one section 

of the Lex Burefundionum, although it does share similari¬ 

ties with that law code's title XXXV.1, which states: 

If any slave does viôlence to a native freewoman, 
and if she complains and is clearly able to prove 
this, let the slave be killed for the crime com¬ 
mitted . 

This law emphasizes the difference between the Roman and the 

German, that the status of both the victim and the criminal 

have a great deal to do with the punishment aspect of the 

legal sentence. 

The Roman code has several other minor provisions con¬ 

cerning rape to deal with special circumstances, such as 

when it involved a nun, but no changes are made in the set 

standards. The laws also provide for rape as it involves 

various classes of men and women, such as slaves and freed- 

persons. Although the same criminal act of rape or raptus 

had occurred, the laws more properly could be classified 
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under sections about protection of property and the like, 

not criminal assault, for slaves were not legally indepen- 

cent persons under either the Roman or the Germanic law. 

Slaves and freedmen were punished for committing rape; 

first, because they damaged or devalued the property of 

another, and secondly, as Lex Romana title XIX.3 notes, • 

"in behalf of freewomen," that is, so that they will be 

prevented from later assaulting legal persons. The Lex 

Burgundionum has laws very similar to the Lex Romana Bur- 

gundionum rules on raptus and the lower classes. 

The Lex Romana Burgundionum has several additional 

laws concerning various extraneous aspects of rape and rap¬ 

tus. One of these, title IX.2, seems very strange to the 

modern legal scholar, as it prohibits any legitimization 

of illegal affairs. Title IX.2 states: 

Nor is it permitted for parents in this crime to unite 
their daughter with the abductor at their own discre¬ 
tion; for if they may have presumed to do this, let 
the arrangers themselves be considered in the realm 
of criminals since they brought the crime to naught; 
such men themselves by their position are denying 
social progress in the union of the two families. 

The law is very clear: if a crime of raptus or rape should 

occur, marriage between the ravisher and his victim will not 

be permitted, since a crime has thus been condoned, and this 

action would subsequently undermine the social structure. 

The Roman source of this rule is a single line in the Theo- 
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dosian Code 9.24.2.4s "if the parents, whom the punishment 

of the crime concerns especially, should show forbearance 

and suppress their grief, they shall be punished by depor¬ 

tation." The Lex Burgundionum laws have no parallel to this 

provision, although the Visigothic Code does, in section III, 

III,(2). It states that if the parents rescue a, girl, the 

abductor comes under their power, and the girl is not per¬ 

mitted to marry him. If they do marry, both can be put to 

death. This Lex Romana Burgundionum provision seems to be 

a mixture of both Roman and Germanic elements. 

Another Lex Romana section provides a statute of limi¬ 

tations for prosecution. Title IX.3 notes: 

Crimes which have been determined must be prosecuted 
within five years; after five years truly in any sub¬ 
sequent action against the criminal it may be refused, 
following the Theodosian law of the ninth book given 
to the people. 

As stated, this law is a direct outgrowth from the Theodo¬ 

sian Code 9.24.3, which provides a statute of limitations 

for charging a person with rape. According to the more 

extensive rule laid down by the Theodosian Code, after the 

five years have elapsed, no opposition can be raised to a 

union between a ravisher and his victim, and any subsequent 

children must be considered legitimate. No similar time 

limitation is established in the Lex Burgundionum, but it 

is interesting that the Visigothic Code III,III,(7), has a 
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provision of the same nature; however, under this barbarian 

code the time limitation extends to 30 years. 

The Lex Burcrundionum also has several titles on assault 

which are not paralleled in the Roman code. Two Lex Burcrun¬ 

dionum sections, XXXIII and XCII, deal with a particularly 

grievous assault on Germanic women, the cutting of their 

hair. In Germanic social custom, long hair was a mark of 

nobility, or at least of high honor, and one of the most 

serious insults to either man or woman would be to cut their 

4 
hair. These two sections deal with the assault as it ap¬ 

plied to a woman, setting up a scale of fines depending on 

the status of the victim and the attacker. The laws are 

special in that they note that if women try to defend them¬ 

selves from the attack, no fine or reparation can be paid. 

For example, Lex Burgundionum title XCII states: 

If the woman has gone forth from her courtyard to 
fight, and her hair has been cut off ... let it 
be her fault because she has gone forth from her home, 
and let nothing be sought from him who struck her or 
cut her hair. 

The law implies that if this sort of assault was committed 

against a man, no fine would be levied because the victim 

is assumed to have been able to protect himself. If the 

woman acts like a man and protects herself, then she is not 

considered a victim in the same way as before, and thus 

receives no special recognition that the victim of the as- 



sault was a woman. 

Rape or raptus was the only form of criminal assault 

which usually involved women as the victims, and thus was 

the only one in which sex differentiations need to have 

been recognized, aside from the Germanic case of cutting 

the hair. Both laws dealt with the punishment phase in 

a very similar manner. The Germanic law does seem much 

more cognizant of the woman as a victim in this crime, and 

much more sympathetic than the Roman law, but in legal 

terms it would not provide any particular advantage to be 

under one code rather than the other, unless one were con¬ 

sidered a co-conspirator in the raptus. a situation which 

could easily occur under either code. 



CHAPTER 5 

THE LAWS OF INHERITANCE 

Roman laws concerning inheritance are complex, con¬ 

fusing, and often contradictory to the modern researcher. 

No one statute or legal pronouncement explains the various 

intricacies of succession, and a total picture of the sub¬ 

ject must be developed from a variety of sources. Thus, 

great ambiguities and conflicts arise, which may or may 

not be resolved by investigation into such matters as au¬ 

thenticity, significance, bias, and accuracy of various 

sources. In addition, the Roman law of succession is, to 

a large extent, periodical, since the late Roman empire per 

mltted distribution of legacies in a manner different from 

the earlier times. An even simplistic understanding of 

inheritance under Roman law necessitates that the basic 

essentials must be traced from their origins if the manner 

in which inheritance worked in the late Empire is to be 

understood. 

In this investigation of inheritance the primary inter 

est will center on intestate succession since, of course, 

few legal questions should have arisen concerning appor¬ 

tionment vtfien a will was executed. Certainly it was most 

common that a person disposed of his or her property by 

will. Romans had a horror of intestate succession, perhaps 
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because they also found the laws very complex. Therefore, 

intestate succession was definitely the exception rather 

than the rule, but there were enough cases, some of which 

were extremely important to the state, that various aspects 

of the succession laws were continually updated and clarified. 

To understand Roman succession as it originated, it 

is necessary to retrace one of the themes or forces in early 

Roman life. In this time when family was so significant, 

almost everyone save for the paterfamilias was intended to 

be in potes ta te to someone else. Although by the late Em¬ 

pire, potestas had only nominal significance, to the early 

Romans it was a viable force. The paterfamilias had un¬ 

limited power over his offsprings children were in effect 

not really dissimilar to slaves in being controlled by the 

paterfamilias. It is true that a father supposedly con¬ 

ducted a benevolent dominion over his offspring, but legal 

recourse against the person who held one in potestate was 

practically nonexistent. A child had more recourse against 

a guardian, who could be taken before court for several 

offenses and whose tenure ended at a certain age, than 

against a father. Technically, a child in potestate owned 

no possessions which he could legally claim; all eventually 

reverted to the father. As citizen a man could be as demo¬ 

cratic to other citizens as he wished to be, but as pater- 
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familias he could in turn be as despotic as he might care, 

with no legal consequences. 

A child did not always have to remain in potestate 

to his father. By a legal act known as emancipation a man 

could free either a son or a daughter from his power. A 

daughter or grandchild must be sold into causam mancipii 

(freedom) once, a son three times, according to the Twelve 

Tables (IV.2). Following emancipation, a son became a 

paterfamilias in his own right, in turn having potestas 

over his children. Theoretically he would have had potes- 

tas since their births, but since he himself was also still 

under potestas, his father would in reality control the 

grandchildren. The emancipated daughter still was required 

to have a guardian or tutela for nominal dealings in busi¬ 

ness, and was not allowed to have potestas over her children, 

as there existed no such thing as ma tria potestas, but for 

all intents and purposes she was free of control. 

All of these various considerations about potestas 

greatly simplify any explanation of intestate inheritance 

law. As a basic rule, any person who is in potestate to 

another is a proper legal heir to the estate of the other. 

Thus, any unemancipated sons, any of their unemancipated 

heirs, any unmarried or unemancipated daughters, any adop¬ 

ted sons, and in special circumstances, the wife, are pro- 
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per heirs. Excluded from intestate succession would be 

emancipated sons, certain married daughters, the descen¬ 

dants of either of these two, and again the wife in special 

circumstances. Under ius civilis the heirs who are consid¬ 

ered proper and legal according to the preceding rules in¬ 

herit per stirpes, with each of the children inheriting an 

equal amount, and any grandchildren inheriting and sharing 

only the amount which their parent was entitled toy thus, 

per capita distribution was not followed. 

This foundation is the basis of the Roman intestate 

inheritance law. As it developed and became more complex, 

several changes were made. One of the most important for 

our purposes concerns bonorum possessio. which occurs under 

ius praetorius. In real practical terms bonorum possessio 

worked as an act of equity. In cases where following strict 

laws of intestate succession would lead to gross injustice, 

the praetor could declare emancipated children to be pro¬ 

per heirs by virtue of bonorum possessio. Many types of 

legal actions under bonorum possessio-*- were possible, but 

the basic form was to provide equity. An heir could be 

declared in bonorum possessio only if he was not in potes- 

ta te to anyone else. By the late Empire, when the idea of 

potestâs .had become less rigid, bonorum possessio usually 

2 
determined the proper legal heirs in intestate succession. 
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Women succeed equally with men when they are considered 

proper heirs, or, to put it more clearly, once a person's 

position as heir has been determined, that person's share 

of the inheritance will not be altered due to the sex of 

the heir. However, the strictures which determine proper 

heirs are much more likely to exclude women than men in any 

given inheritance case. For purposes of convenience and pre 

vention of confusion, women's extended claims on family 

wealth were not as inclusive as those of men. However, if 

a woman moved outside of the range of proper heir in one 

family, most probably she had moved into the succession 

pattern of another. Thus, in reality her probabliities of 

becoming a legal heir in any intestate settlement were very 

nearly equal to a man's. 

The earliest point in a woman's life in which she 

would be a proper heir, or a suus he res, would be as a 

daughter in potestate to her father. All unmarried girls 

are usually included in this category, and sometimes also 

married daughters, as we will see later. These daughters 

in potestate inherit per stirpes.3 Quite obviously there 

was no discrimination in apportionment. The othèr^status 

which a daughter might occupy was as an emancipated woman, 

a situation rare for unmarried girls, unless they were 

vestal virgins. The only restrictions on emancipated women 



were in their testamentary capacity and also in matters of 

suretyship, at least by the early Empire. Often emancipa¬ 

tion was given to a woman for her own benefit in inheritance, 

as a father's debtors could not sue an emancipated child for 

the father's debts when he died, although the unemancipated 

children were liable for such debts. In any case, by the 

late Empire it would be extremely rare'that an emancipated 

daughter who was sui juris, or not under anyone else's 

power, would be excluded from succession. 

A daughter who is also a married woman can inherit from 

her father in certain cases; basically, if she is still le¬ 

gally considered to be in potestate to her father. To under¬ 

stand exactly how this was possible it is necessary to look 

very briefly at the various types of Roman marriage. One of 

the earliest known forms is called confarreatio. a rather 

exclusive .form of marriage, in which .the girl moved out of 

her father's potestas and became in manus to her husband. 

In manus simply indicates that the legal power over a girl 

was transferred from her father to her husband, but it must 

not be thought that a girl was really in potestate to her 

husband, for a man's rights over his wife were considerably 

less than his rights over his children. For all practical 

purposes this type of marriage died out during the time of 

the Republic. Another form of marriage was coemptio, under 
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which a woman was emancipated, or sold to her husband, much 

like a slave, hut under a special emancipation dealing with 

marriage, the mancipatio matrimonii causa. The woman is 

placed in manus. not in mancipio. and according to Gaius 

(1.113-114) she occupied the legal position of filiafami- 

liaris, or daughter of the family.4 In other words, her 

inheritance rights are on par with any children she might 

have.^ A third form of marriage is usus, or usucaption, in 

which a woman became in manus to her husband after living 

with him for a year. She could remain in potestate to her 

father, however, by absenting herself from her husband for 

three nights of the year. This form of marriage survived 

longer than the other forms, but even by the end of the 

Republic all three of the forms were in danger of disap¬ 

pearing. Neither the girls nor their families were im¬ 

pressed with the idea of the husband exercising exclusive 

control, especially in the days of freer marriage following 

the Republic, and, as a result, a form of consensual marriage 

became predominant, which was a loose agreement easily dis¬ 

soluble by either party or by the paterfamilias of either 

party. 

These early marriage customs are important to our view 

of inheritance in the later Empire as a background to under¬ 

standing why it was so common for a woman not to inherit from 



from her husband, and vice versa. A rough estimate of the 

Roman tradition is that a person could be a primary heir 

only in one estate, either in the husband's or in the father' 

but not in both. Although by the late Empire the theory of 

in potestate had declined, and Christian concepts of mar¬ 

riage were beginning to be felt, still the essential rea¬ 

soning behind many of the laws and/or their modifications 

must be sought in:the earlier foundations. 

As has already been stated, an emancipated woman theo¬ 

retically could not inherit in intestate succession. Al¬ 

though the situation may seem unreasonable at first, care¬ 

ful consideration shows that this is not the case at all. 

A woman becomes emancipated, or sui juris. either by an 

act of her father, or by the death of her father or hus¬ 

band. If she becomes sui juris after the father's death, 

then she has already received her inheritance by ius civilis. 

If by some chance she is emancipated by her husband's death, 

she will receive her portion as her legal due. And if she 

is emancipated before her father;s death, the effect is to 

release her frcm legal liability for any debts, but rarely 

to deprive her of any inheritance.^ So the law excluding 

emancipated women (and men) from succession must have in 

practice had very little detrimental effect on women, at 

least in excluding them from succession rights. 
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In other situations the conditions limiting the role 

of women as legal heirs were more noticeable. The basic 

difference in women* s inheritance rights versus those of 

men under Roman law was a matter of degree. After the sui 

heredes. or proper heirs, had been considered, the legitimi, 

or agnates, were next in line of succession. However, fe¬ 

males only to the degree of sisters were considered proper 

heirsall other agnatic heirs were male. Another differ¬ 

ence was that while a man's children could be proper heirs 

to any estate to which their father is heir, a woman? s simi¬ 

lar claim did not always extend to her children. This ex¬ 

clusion is logical if once again the notion of potestas is 

considered. A son's children are in his power, and thus in¬ 

directly under their grandfather's power. However, the 

children of a daughter could in no way be considefed in 

potestate to her family; the children are under the hus¬ 

band's family. Once again, Roman law rules against anyone 

being a major heir in two separate inheritance cases. 

All of the previous discussion has been concerned with 

intestate succession from a man's estate, and the Roman law 

provisions seem very logical in light of the in potestate 

notion. However, in considering succession to a woman's 

estate, the same theories cannot apply, for the simple rea¬ 

son that a woman held no one under her power. There was no 
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Q 
such thing as matria potestas. It would appear that the 

Romans also found this matter very confusing, as no early 

legislation deals with the subject specifically, and so 

an answer must be inferred from other details. If a woman 

married in manus, then most probably her children were 

her proper heirs. The property simply was apportioned 

exactly as it would have been had she not been still alive. 

However, if the woman was still in potestate to her father, 

logically it would seem that any property which she inherit¬ 

ed from him would revert to his other legal heirs upon her 

death, and not pass on to her children. The reasoning is 

simple: no woman's family would like to see her portion 

of the estate pass out of their control forever to another, 

as her children were not in potestate to her family but to 

her husband's, and thus the husband would benefit greatly 

from such an arrangement. Not until the time of Tertul- 

p 
lian was a law passed specifically stating that the chil¬ 

dren were proper heirs of a woman, and the matter must have 

remained in confusion, for several later law codes attempt 

to establish rules about a woman's proper heirs. 

So far we have been considering intestate succession, 

for the simple reason that succession upon testament was 

subject to considerably less legal confusion. The proper 

heirs had already been assigned by will, and unless there 
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was some legal prohibition against the validity of the will 

or against one of the heirs, the law really had little to 

do with the matter. Most estates were disposed of by testa¬ 

ment, for as previously noted intestate succession was the 

exception, not the rule. 

Roman law probably took about the same legal interest 

in the provisions of wills as do laws in present times. 

Certain conditions had to exist for the will to be judged 

valid: it had to be a written document, bearing the seals 

of the testator and seven witnesses, and signed by all pre¬ 

sent. It should be noted that only certain people had 

the legal capacity to make a will: excluded were minors, 

foreigners, congenital deaf-mutes, insane persons, intes- 

tabiles (those guilty of certain crimes), captives, and 

freedmen. A woman had testamentary capacity, as long as 

her guardian gave his approval. By the early Empire the 

approval of the guardian was a mere formality. Certain 

heirs were prohibited: any persons whose identity by the 

terms of the will was uncertain, or any corporate body, 

or intestabiles. 

There were several conditions to the making of wills 

which affect women. A woman could legally make a will with 

her guardian's consent when she reached the age of 12 years. 

Men had to wait until they were 14 years old. And according 
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to Gaius.(11.126) a "woman could not obtain more by ac¬ 

quiring praetorian possession of an estate than she would 

by the right of accrual," which simply means that a woman 

could inherit no more of an estate by testament than she 

would be entitled to under intestate rules. Thus, it was 

often more advantageous to the woman's position to inherit 

without a will, since she could only lose and never gain 

more than her portion under its provisions. Disinheritance 

is another area in which distinctions were made between male 

and female. In a will, a man could only be disinherited ex¬ 

pressly. However, a woman could be disinherited generally, 

that is, as long as she was mentioned in the will and was 

left same item under its provisions, the testator did not 

have to expressly indicate that she was disinherited.^ 

Thus, although women as a rule profitted equally with men 

by inheritance laws, in certain ways their position as 

heir was more vulnerable. The overall effect of restrictive 

conditions was slight, however. 

In comparing the Roman system of inheritance with the 

Germanic system, both similarities and differences can be 

discovered. In Roman law intestate succession was the ex¬ 

ception; in Germanic law it was the rule. Germanic law was 

for the most part based on ancient custom, and the ancient 

Germans were recognized for their heavy emphasis on family 
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life. In primitive societies the family was the best and 

often the only means of protection and survival, as a man 

alone was incapable of maintaining himself successfully. 

Thus, everything revolved around the family, and property 

was ususlly not seen as the individual personal possession 

of any one person but rather the joint possession of a 

group of blood-related persons. Upon a person's death 

those nearest in relationship by blood took over the man¬ 

agement of the property. Consequently, testaments were not 

recognized by the Germans for a long period of time, as 

they were seen to be robbing the proper heirs of their 

legal inheritance. 

The Germanic method of intestate succession proceeded 

for the most part in a manner very similar to the Reman. 

Nearest blood relatives, such as father or mother, brother 

or sister, or children, would inherit first, and then on 

to descendants of the grandfather and then the great-grand¬ 

father. The telling aspect lies in the inheritance of 

brothers and sisters. Remans figure relationships by count¬ 

ing the number of generations lying between the two people, 

and thus a brother and sister are related in the second 

degree. However, Germanic custom determines relationship 

by the parentelic system? instead of counting from the in¬ 

dividual, as the Romans did, the Germanic reckoning counted 
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from the generation, and thus brothers and sisters were of 

lO 

the same generation, and related in the first degree. 

Tacitus states that the order of succession would be the 

children of the deceased, the brothers, the father's brother, 

and then the mother's brothers.^ 

The mention of the mother's brothers as heirs raises 

the question of agnatic succession. As the laws make per¬ 

fectly clear, inheritance should follow the line of the 

agnates and not the cognates. It is uncertain to what 

extent in primitive times a woman retained ties to her 

family group or to her husband's group. When the Germans 

first appear in history the maternal line was relatively 

important, and a person necessarily had to reckon his re¬ 

lationship through both lines, instead of only the paternal, 

as he or she could be heir in both lines. The emphasis on 

the maternal uncle shows a tendency which has been noted 

by anthropologists in some societies, that the uncle often 

takes the place of the father in the training of the child. 

Perhaps the place which he holds under the German is a re¬ 

tention from earlier times when his authority was greater 

than the father*s."^ 

Women could inherit under Germanic law, but not as 

easily as under Roman law. Theoretically, women could not 

hold property because they could not be held liable for the 
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military duties regarding ownership, but in practice this 

custom was considerably disregarded. However, women did 

not just automatically inherit as proper heirs, as there 

was a preferment of male heirs and agnatic kindred. Only 

in the absence of males would females be preferred to other 

male relatives of a more distant degree of relationship. 

Thus, when Tacitus says that after the children, then the 

brothers, the brother's brothers, and etc. inherit, he does 

not necessarily mean that only these males can inherit, 

but that sisters, for example, would be considered in the 

absence of any brothers. Thus, women under both Roman and 

Germanic legal systems could inherit property, but various 

conditions controlling succession made their position more 

vulnerable than that of a man. 

The most common inheritance pattern in both Roman and 

16 
Germanic law is from parent to child, as in a normal life 

span a parent usually predeceases a child. Neither of the 

two law codes in question deals extensively with this ques¬ 

tion, as the proper heirs were presumed to be self-evident. 

In studying the sketchy and often confusing laws on inheri¬ 

tance in both the Lex Burgundionum and the Lex Romana Burgun- 

dionum one must always remember that neither code promul¬ 

gated laws unless there existed some necessity of clarifi¬ 

cation. There was no place for extraneous rules, as most 
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basic legal points were well understood by the peoples 

who lived under these law codes. Thus, for example, the 

Lex Romana Burgundionum has one single line expressing 

the most common form of inheritance, that which proceeds 

from parent to child. A portion of Lex Romana X.1 states: 

Following the rule of Gaius, from the fathers or 
mothers who leave no will the sons or daughters 
inherit by equal law. 

The law follows tha basic trend of Roman intestate succes- 

17 sion, in that sons and daughters inherit equally. Al¬ 

though this particular law does not bring up the matter, 

Gaius (11^156) points out that proper heirs are those con¬ 

sidered in potestate to the deceased. The absence of its 

mention in a code such as the Lex Romana Burgundionum in¬ 

dicates the relative insignificance of this aspect of in¬ 

heritance, as all children were considered heirs, regard¬ 

less of emancipation. A noteworthy point in this rule, 

that children are considered legitimate heirs of a mother, 

denoted the disposition in the Lex Romana Burgundionum of 

this question which was often a source of confusion in 

Roman times. The subject about disposition of women's 

property will be more thoroughly considered in later Lex 

Romana Burgundionum sections. 

The Lex Burgundionum deals with inheritance from parent 

to child in a manner slightly different from the Lex Romana 
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Bu refund ionum. Lex Burgundionum title XIV. 1 states: 

Among Burgundians we wish it to be observed that if 
anyone does not leave a son, let a daughter succeed 
to the inheritance of the father and mother in place 
of the son. 

As can be seen, the male heirs were preferred to the female. 

Women under this Germanic law inherited not equally, but 

only in the absence of a male heir in the same degree. How¬ 

ever, a woman is preferred to other heirs of further degree 

of relationship, even males. The ruling differs slightly 

from the impression which Tacitus gave that children in¬ 

herit equally. The Visigothic Code provides that brothers 

and sisters inherit equally if the mother or father dies 

intestate (IV,11,(1)). Also, (IV,11,(9)) that women inherit 

with brothers equally no matter from whom the property 

descends. 

The provisions for inheritance thus far seem very 

straightforward, as indeed they were. Complications begin 

to set in only when the succession cannot follow this pat¬ 

tern, that is, when no children are available to inherit 

an estate. This is also the point at which Roman and Ger¬ 

manic laws begin to differ. The second part of Lex Romana 

Burgundionum X.l states: 

For if a son having sons may have by chance died, 
in the place of fathers the grandsons and granddaugh¬ 
ters born from this same son, as their father would 
have inherited, may take possession of the portion. 
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In considering the Roman inheritance rights of grandchildren, 

approach must he made from two directions: inheritance 

through a son of the deceased, and inheritance through a 

daughter. This Lex Romana Burgundionum X.l provision rules 

that grandchildren through a son, regardless of the sex 

of the children, are entitled to inherit the full share 

to which their father would have heen entitled. The inheri¬ 

tance moves to them per stirpes, not per capita7 that is, 

despite the number of grandchildren, they must divide only 

the portion which their father would have received. These 

Lex Romana Burgundionum provisions tally perfectly with 

previous Roman tradition. 

The Lex Romana Burgundionum has only one part of a sec¬ 

tion dealing with a grandchild's inheritance rights through 

his father; in contrast several sections attempt to clarify 

the same situation proceding through a mother. As noted, 

Roman law never really came to grips with the question of 

inheritance through a woman's estate. The very number of 

provisions in the Lex Romana dealing with the subject argue 

that by the fifth century it still was a question involving 

much confusion. The closest parallel to Lex Romana x.l 

on succession of grandchildren through a father would be 

Lex Romana X.2 which states: 

Truly if a daughter shall have died while her parents 



are still alive, let her sons succeed to two-thirds 
of the portion which she would have inherited from 
her parents after they die; let the third part which 
the sons cannot claim be acquired by the maternal 
uncles and aunts, that is, by the brothers or sisters 
of the mother, following the law of Theodosius book 
V under the title of legitimate heirs given to Con¬ 
stant ianus the Praetorian Prefect of Gaul. 

As can be seen, this section is much more detailed than sec¬ 

tion X.1. A comparison of the two laws shows that a defin¬ 

ite distinction was made between the two types of inheri¬ 

tance. Succession through the male line entitled the grand¬ 

children to the full share of their father's legal portion; 

succession through the female line entailed a loss to the 

grandchildren. However, it already should be evident that 

this law differs radically from the earliest traditions 

of Roman inheritance, for a woman's children had no claim 

on their maternal grandparents' estate under early law. 

Gaius, in 11.156 states that proper heirs inculde " a grand¬ 

son or granddaughter by a son." The late attitude was a 

général disregard of most conditions limiting inheritance 

aside from blood relations. According to both the Theodo- 

sian Code and the Lex Romana Burcrundionum. a grandchild 

through a daughter had rights to inherit in a manner not 

identical, but very similar, to a son's. The grandchildren 

received two-thirds of the portion, to which their mother 

was entitled, and the maternal uncle(s) and aunt(s) received 

one-third. Undoubtedly these laws reflect a partial reso- 
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lution of the confusion over an intestate woman's proper 

heirs, with the children receiving the greater portion of 

the property in question. 

The Lex Romana Burgundionum has several additional 

provisions concerning inheritance of a grandchild through 

a mother which are not paralleled by any laws dealing with 

inheritance through a father. In truth the additional 

laws are little different from Lex Romana Burgundionum 

title X. 1 & 2, but the fact that they were promulgated 

at all indicates the on-going need to clarify all aspects 

involving inheritance through women. Lex Romana title 

X.3 states : 

For if the deceased man himself may have had no sons 
nor grandsons from a son, and so long as he may have 
left behind grandsons from a daughter, let it be that 
those in the same family with the grandfather or grand¬ 
mother succeed to a three-fourths portion of the inheri¬ 
tance; the fourth part is called Falcidian, and let 
it be conferred to the agnates of the deceased and to 
the son of his grandson and great-grandsons through 
six men. 

As can be seen, this section is very similar to its imme¬ 

diate predecessor, the major difference being that while 

Lex Romana Bur gund ionum X.2 deals with grandchildren and 

various other heirs in the same degree of relationship, 

Lex Romana X.3 deals with grandchildren through their 

mother as the only proper heirs. The law purports to deal 

with grandchildren from a daughter, who are entitled to a 
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three-fourths' share of the estate in question. However, 

implied in the law is that grandchildren from a son would 

inherit fully, not proportionately. Nonetheless, the fact 

that a daughter's children inherit at all marks a change 

from the early Roman tradition. This Lex Romana title X.3 

parallels a provision of the Theodosian Code 5.1.4, which 

states: 

If the deceased man about whose estate We are speaking 
should have grandchildren by a daughter and no children 
beyond that, and if he should have agnates who could be 
preferred to the grandchildren, the agnates shall law¬ 
fully succeed to a kind of Falcidian fourth, and the 
grandchildren to three-fourths. 

The reference to the fourth part as being Falcidian recalls 

an earlier Roman enactment which prevented total disinheri¬ 

tance of legitimate heirs. Gaius explained it as the "Lex 

Falcidia ... by which ... no more than three-fourths 

of an estate could be bequeathed and therefore it was 

necessary for the heir to have a fourth part of the same." 

The mention of the portion the Lex Romana Burgundionum as 

Falcidian further indicates that inheritance to grandchildren 

through a daughter was not a custom consistent with earliest 

Roman tradition. 

One further Lex Romana law concerns this same inheri¬ 

tance question. Section X.4 states: 

If truly when the grandsons are seeking a share from 
the grandmother, that is, the fourth portion from the 
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part due to the father or mother, do not let them be 
deprived of it, by being passed over, that is, of the 
same amount which is adequate for the sons? let them 
stir public action against the established heirs, in 
view of which the law which was written having been 
introduced is kept. 

This law further reaffirms the child's right to represent 

his parent in succession, even if there exist other heirs 

more closely related to the deceased who could legally claim 

the exclusion of the children if degrees of relationship 

were the standard. This law can be traced back directly 

to the Theodosian Code, although it has been redacted in 

language much less clear than its predecessor. The Theo¬ 

dosian Code 5.1.4 says that if grandparents pass over grand¬ 

sons or granddaughters or disinherit them for no approved 

reason, the grandchildren may claim their parent's share 

under law, a Falcidian fourth. The Lex Romana Burgundionum 

restates this with the estate in question being the grand¬ 

mother' s, another indication that the transference of pro¬ 

perty belonging to females was a matter of dispute. An al¬ 

ready well-understood custom provided that grandchildren 

would inherit the portion of their parent from the grand¬ 

father; this law simply emphasizes that the same rules apply 

to women's property. 

The inheritance of grandchildren is covered fairly ex¬ 

tensively under the Lex Romana Burgundionum. and the rights 
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of these persons are extensive. The Lex Burgundionum also 

deals with the subject of proper heirs when children of the 

deceased are not available, but not in a manner similar to 

the Lex Romana. Lex Burgundionum title XIV.2 states: 

If by chance the dead leave neither son nor daughter, 
let the inheritance go to the sisters or nearest 
relatives. 

The statement that the next heir is the sister must not be 

taken too literally. In line with other Germanic tradi¬ 

tion, all fellow siblings, regardless of sex, would be heirs 

to the estate, since they all are in the first degree of 

relationship to the deceased. Under Roman law, the parents 

of the deceased would be considered next rather than the 

brothers or sisters, as the parents in Roman law occupy 

a relationship in the first degree, and the other siblings 

in the second degree. 

In comparing the rights of grandchildren under Roman 

and Germanic law, it should be clear that there existed much 

dissimilarity. As Lex Burgund ionum XIV. 2 noted, brothers or 

sisters of the deceased were preferred to grandchildren. 

Under Germanic law no tradition existed providing for the 

inheritance rights of grandchildren. If strict lines of 

Germanic intestate inheritance are followed, the grandchil¬ 

dren should rightfully be entitled to a share of the estate 

only in the absense of any uncles or aunts; that is, if the 
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deceased left no children or other closer heirs to inherit. 

The grandchildren would he in the second degree of relation¬ 

ship from the grandparents, and the children would be in the 

first degree, thus excluding the grandchildren's succession. 

The German rule was "The nearer to the blood, the nearer 

IQ 

to the estate." It is uncertain to what extent grand¬ 

children had the right to represent their fathers in héri¬ 

tai rights by previous law, but it was a situation which 

could cause extreme succession difficulties, and so the 

Lex Burgundionum does have several titles dealing with it. 

Title LXXV states: 

1. It is fitting that those suits which are not shown 
to have been regulated by prior decrees should be 
settled by the equity of a newly stated law, so that 
the heirs may not remain ignorant of the order of 
procedure in this present matter of the succession, 

; and so that a competent instruction for judges may 
not be lacking. 
Therefore if a son whose father is still living has 
a son, and if hé (the son) dies leaving a sister, 
the father just mentioned should bestow the portion 
of his property due to his son in this manner. From 
that amount of property which belongs to him at his 
own death (i.e. from that half of the entire proper¬ 
ty which he retained for himself after dividing with 
his son) , he shall make no special bequest to grand¬ 
son and daughter, but half shall be kept for the 
portion of the minor party from the paternal in¬ 
heritance, while the other half of the property 
shall be divided equally between the grandson and 
daughter (who stand in the relation to one another 
of nephew and aunt). 

2. But if the son with whose posterity this law deals 
shall possess all things undivided with his father, 
on his death let one half go to the portion of 
the grandson, while the other half should be dir- . 



vided in equal parts between the daughter and 
grandson. 

3. And that no motive of litigation may be left un¬ 
removed from this same title, whether there are 
one or two or more daughters, we command that the 
statement of law be observed which we set forth 
above, that is, that half (of the undivided pro¬ 
perty left after the grandson had received half, 
i.e. his father's share of the total) be acquired 
by the daughters, half by the grandson or grand¬ 
sons from the scan. 

4. If indeed as has been said, the father has died, 
and the son leaves no male heirs, but a daughter 
only, and the sisters of her father (i.e., the 
above son) are still living, the law establishes 
the rule for claiming the title of inheritance 
as follows: the amount of the father's portion 
must be set aside (for the daughter) while the 
other half (i.e., her grandfather's portion) 
shall legally belong to the auntè mentioned 
above, nor let it be thought that any of their 
half may be claimed by the daughter (the only 
heir of the son) . 

In all of this confusing language tha basic intent is that 

in the disputed section of the inheritance, grandsons and 

aunts must share equally the portion which belonged to the 

deceased exclusively. The grandson properly has no claim 

on the estate, but this law establishes a sort of legal 

equity entitling him to some share, in the absense of any 

uncles. The line of succession would appear first to be 

the uncles; if there were none, then succession would fall 

to the aunts, since males of the same degree were always 

preferred to females of the same degree; however, the nephew 

could claim an equal share with the aunt, even though they 

were of different degrees. The fact that he was male and 
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she was only female made their inheritance rights equal. 

In the absence of any nephews, the aunt succeeded to the 

disputed portion alone? nièces and aunts are also of dif¬ 

ferent degrees, but both female, and thus not equitable in 

succession under the law. 

Another Lex Burgundionum title also deals with succes¬ 

sion of grandchildren to their deceased father's portion of 

inheritance. Title LXXVIII states that 

1. Upon careful consideration of these matters, we 
have established that if a father shall have di¬ 
vided his allotment with his sons and afterward 
it happens a son dies childless while his father 
is still living, the father may claim the use of 
the entire portion, by the law of usufruct in 
accordance with the son* s wish. But upon the 
father's death, let him divide between sons and 
grandsons so that all fatherless grandsons sprung 
from any one son shall obtain such a portion as 
their father would have had. 

2. Further, let that portion which the father had 
retained (for himself after the) division among 
his sons be left to the surviving sons, and let 
the grandsons not succeed to that share. 

3. Nevertheless the present law pertains to male 
heirs only. 

If a father divides his estate with his sons before his 

death, and then a son dies, the usufruct of the share re¬ 

verts back to the father in the absence of children of the 

deceased. Upon the father's death, the share which had once 

belonged to the deceased son is divided per stirpes between 

his brothers. If any of the brothers are deceased, their 

proper heirs may inherit from that share. However, the part 
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of the estate which the father had retained for himself 

may he apportioned upon his death only among surviving 

sons and not their offspring. This law shows that the 

idea of extended claims through another person to an es¬ 

tate are being felt tinder Germanic law, at least as re¬ 

gards male heirs, but that several conditions prevented 

the succession from proceding 'as smoothly as it did under 

Roman law. 

If neither children nor grandchildren are available 

to inherit an estate, then the determination of proper 

heirs becomes complicated. The Lex Romana does have a 

basic statement of inheritance procedure, title XXVIII: 

After the son has died the father succeeds; for if 
he may not have a father, let the paternal grand¬ 
father succeed by law;, for if that one may be missing 
let the brothers of the deceased succeed; for if also 
the same may be missing, the mother succeeds; for if 
the mother may have been deceased, let her brother 
and sister succeed. 

The last phrase in this section is uncertain in its Latin 

antecedants, but it would appear to refer back to the mother, 

indicating that cognates would be considered only as a last 

resort in succession. This law simply clears up any confu¬ 

sion which might result over conflicting claims of near 

kinship when there are no children to claim the estate. 

In comparing the basic procedure of Roman intestate 

inheritance with the Germanic patterns, it should be easily 
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evident that basic differences exist. As has already been 

noted, brothers or sisters of the deceased are considered 

much nearer heirs under Germanic law than Roman. However, 

the most significant difference between the two codes con¬ 

cerns the inheritance rights of spouses. Under Roman law, 

inheritance between husband and wife was strictly controlled; 

even gifts between husband and wife came under legal censure. 

However, in Germanic law, wives were very legitimate heirs 

to their husbands, as several sections of the Lex Burgundionum 

indicate. Title XL1I.1 states: 

Although we have ordered many things in former laws'-' 
concerning the inheritance of those who die without 
children, nevertheless after considering the matter 
thoroughly we perceive it to be just that some of 
those things which were ofdered before should be cor¬ 
rected. Therefore we decree in the present constitu¬ 
tion that if a wcman whose husband has died without 
children has not taken her vows a second time, let her 
possess securely a third of all the property of her 
husband to the day of her death; with the further pro¬ 
vision that after her death, all will revert to the 
legitimate heirs of her husband. 

Another title, Lex Burgundionum LXXIV, provides the propor¬ 

tions to be distributed between a woman and her children 

from her husband's estate. In the Germanic line of succes¬ 

sion, children were first and then wives. Next in line 

would be parents and brothers/sisters, and then the more 

distant relatives. 

The Germanic line of succession was evidently well under- 



stood, for few laws were promulgated concerning it. This 

was not the case in Roman law, most particularly as far as 

women's property was concerned. The basic pattern esta¬ 

blished in Lex Romana Burgundionum XXVIII. 1 has several 

other Lex Romana laws clarifying and modifying it, all of 

which deal with inheritance rights of the mothers. Lex 

Romana XXVIII.2 states: 

The mother is excluded by a brother, and in succession 
a brother with a sister succeeds in equal share. 

As can be seen, this provision is simply a restatement of 

part of Lex Romana Burgundionum XXVIII.1. The Romans evi¬ 

dently wanted to reemphasize the point that brothers took 

precedence over mothers, for if a strict counting of degrees 

of relationship was followed, the mother would precede the 

brother. The law also reiterates that heirs in equal de¬ 

gree of relationship share any inheritance regardless of 

sex, a condition not true under Germanic law. Another Lex 

Romana Burgundionum section further clarifies this last part 

Title XXVIII.3 states: 

For if a brother may be missing a mother and daughters, 
by all that they have been,: take equal portions, follow 
ing the manner of Paul in book IV about succession with 
out a will to the senatusconsultarn of Tertullianum. 

If this section derives from the Sentences of Paul, unfor¬ 

tunately the original does not survive. At least half of 

that particular section in Paul was lost to interpreters 



103 

as being too illegible. Brothers and sisters inherit before 

mothers, according to Lex Romana XXVIII. 1 & 2, but if bro¬ 

thers are missing, then rather than letting the sisters in¬ 

herit all, the mothers are given a right to a per capita 

share. This practice is in line with Germanic custom, as 

both mother and daughter are first-degree relations of the 

deceased, and so are entitled to an equal share in any in¬ 

heritance. 

The theory as explained by all three sections of Lex 

Romana Burgundionum indicates the mother as a rather dis¬ 

tant heir. However, as often seems to happen when dealing 

with laws, the reality differed somewhat from the theory. 

Mothers seem to have had a much closer claim than has been 

indicated thus far. One of the easiest indications of this 

fact is contained in Lex Romana Burgundionum X.6î 

For if the deceased may have neither mother nor sons 
nor grandsons, let the paternal grandfathers or pa¬ 
ternal grandmothers succeed to the estate. 

If this law does reflect actual practice, mothers inherited 

just as fathers would have^i moving them far ahead of many 

other heirs in the succession pattern. Another part of the 

Lex Romana Burgundionum details much more clearly the in¬ 

heritance rights of mothers. Title X.5 states: 

About the succession of mothers or paternal uncles, 
let them succeed just as with the deceased son, as 
obviously it is expressed, so that from the iriheri- 
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tance of deceased sons the mother received one-third, 
the paternal uncle twice that, or if there might have 
been more than one uncle, the paternal uncles receive 
equal shares: and in which shares the son of the 
father and the grandson coming through six men of ag¬ 
nates ought to succeed, following the law of Theodo¬ 
sius in the first of book V written to Bassus the 
prefect of the city. 

This Lex Romana Burgundionum law is slightly different from 

the similar provision of the Theodosian Code. From the time 

of Augustus, women who had a certain number of children 

received special considerations under Roman law, simply 

because the government wished to increase the birth rate 

to offset losses. To gain these "rights that accrue to 

women on account of their children," a freeborn woman must 

have borne three living children, and a freedwoman four 

children. The Theodosian Code 5.1.1 states that women who 

have such rights will receive two-thirds of their deceased 

son's estates, and his paternal uncle(s) will receive one- 

20 third. If she does not have this special status under 

law, she receives one-third and the uncle(s) two-thirds, 

just as in the later Lex Romana Burgundionum. The fact 

that this distinction in motherhood was disregarded in the 

Lex Romana indicates that it had fallen into disuse. The 

latter section of this Lex Romana Burgundionum law simply 

provides that if no paternal uncles survive to claim this 

inheritance, their proper heirs can legally succeed to it. 
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It should be noted that no provision is made for the pro¬ 

per heirs of the mother. Evidently the claim extends no 

further to her heirs. 

This law seems in conflict with a later section of the 

Lex Romana Burgundionum, title XXVIII.1, which states that 

paternal uncles take precedence over mothers. Since a 

definite tradition exists for the sharing between them, 

it must be assumed that title XXVIII simply states the ba¬ 

sic traditional Roman rule, and this section, Lex Romana 

title X.5, states the special modification made for prac¬ 

tical application in later societies. 

The same inheritance situation was faced under the Lex 

Burgundionum. Title LIII states: 

1. It has been permitted now for a long time as set 
forth and established in previous law, that if, 
a father being dead, his son dies without a will 
and the mother still lives, she shall possess the 
substance (usufruct) of the son's property during 
the rest of her life, and after her death the near¬ 
est relatives of the son coming from the father's 
side shall receive all those properties of which 
we speak. However, discussing this case more 
thoroughly with the nobles of our people, we di¬ 
rect attention to the fact that the nature of this 
affore-mentioned law causes no less of loss and 
discord than of advantage to the heirs since they 
disagree among themselves over the various contra¬ 
dictions involved in the contest. As a result, 
on the one hand, the slowness of acquiring inheri¬ 
tance gives offense, and on the other the loss of 
property causes anxiety. Therefore it seems more 
just that the bonds of the above-mentioned condi¬ 
tion should be relaxed under circumstances whereby 
the case will not be delayed, but ended. 
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2. Therefore we order, that, just as a similar case 
was concluded by our decision, since the contrary 
decrees of the fates often shift under these cir¬ 
cumstances, a legal division of the remaining pro¬ 
perty shall be made on an equal basis immediately 
between the mother of the deceased son, if there be 
no daughter, and his nearest relatives as we men¬ 
tioned above, with the further provision that each 
of them may have the power according to the law 
of doing what he pleases with the half received. 
For surely it is more desirable that the cases 
should terminate immediately to the welfare of 
the parties concerned rather than that anyone 
should gain an advantage because of any delay in 
point of time. 

According to this title, the custom had been that in such 

cases, the property passed to the usufruct of the mother, 

and then upon her death the other proper heirs were entitled 

to it. The mother receives the property only if there were 

no sons or daughters, indicating the Germanic custom that 

the first in line of succession would be sons, then daugh¬ 

ters, and then parents and other of their children, both of 

whom are first-degree relations of the deceased. As can be 

easily seen, the apportioning of the wholè of the property 

to one person could cause great inconvenience to other legal 

heirs, so this title was developed as a means of equity. By 

its provisions, all heirs in the same degree of relationship 

could now divide the deceased's property immediately upon his 

death. The mother lost her large share of the estate, but 

in turn she gained true legal possession of her portion. In¬ 

stead of retaining only the usufruct of the property, she 
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now had the right to dispose of it at her discretion, and 

so little was probably lost to her by this action. 

Various other laws exist in the Lex Romana Burgundionum. 

covering many of the disputed points in succession. Basi¬ 

cally the rule to follow was, when in doubt, determine the 

degree of relationship between the two persons. Relatives 

to the sixth degree could be proper heirs. x 

The other basic rule of thumb was to follow the line 

of agnates, not cognates. Lex Romana Burcrundionum X.9 

explains this fact very clearly; 

Nevertheless it must be known, the agnates' position 
is to be preferred to a longer degree than the nearest 
cognates. For instance, agnates are those coming 
through the sixth man, cognates those who come through 
women: for if a woman may have intervened in a kin¬ 
dred, the kindred is made exempt from agnates. How¬ 
ever, if agnates may have been missing, the nearest 
cognates in position to succeed will be preferred to 
other cognates. 

This rule did not entirely exclude the female line; it sim¬ 

ply made it more vulnerable in its position as heir. 

One aspect of succession has only been mentioned brief¬ 

ly, and that concerns the rights between husband and wife. 

The inheritance rights were very different under Roman and 

Germanic law. In Roman law there were no reciprocal inheri¬ 

tance rights. The law that comes closest to actually de¬ 

scribing the situation was Lex Romana Burgundionum XXVI.1, 

which: states s _ 



A father ought to give to his sons half from their 
mother's property, when the sons have reached 20 
years. For if from the property of the mother's 
things he will not have granted a large portion, and 
through a will he may have wished to transfer parti¬ 
cular things to the sons, from the heirs he must re¬ 
store whatever in large portion from the 20th year 
of the son he may have been able to receive from the 
proceeds, following the new law. 

This law simply reiterates more strongly than any previous 

provision the basic structure of inheritance between mari¬ 

tal partners, that is, that except in very rare cases nei¬ 

ther partner had any claim whatsoever on his spouse's 

estate. Traces of similar provisions can be found in 

earlier laws, especially the Theodosian Code. For example, 

5.1.9 of the Theodosian Code states that kinsmen must pre¬ 

vent the wife from succeeding to her husband's estate on 

intestacy, and excludes the husband from succession of the 

intestate wife. And later, in Theodosian Code 8.18.3, it 

is provided that if a father remarries he has no right to 

the property of the former wife except as guardian until 

minors reach legal age. Inheritance is almost never a 

parallel transaction. He can, according to this law, re¬ 

tain a portion in usufruct after the sons reach 20 years, 

but he does not have true legal title to it. 

This law. Lex Romana XXVI. 1, deals implicitly with the 

disinheritance of marriage partners from property, and ex¬ 

plicitly with the rights of succession of the children. In 
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the complex and confusing Latin, basically the provision 

is that if a woman dies while her children are minors, 

their father will be the guardian of her property until 

the heirs reach the legal age of 20. During this time, 

the father has the usufruct of the goods, but he cannot 

alienate them from the proper heirs and arbitrarily decide 

which portions to permit the heirs to inherit. On their 

20 birthdays the heirs take legal responsibility for their 

inheritance, and if this provision is not followed, later 

legal judgments can order retroactive payment of the pro¬ 

ceeds from the time of the 20th birthday. These provisions 

also refer back to previous laws, such as Theodosian Code 

8.18.1 in which the father is ordered to manage property 

of children so that they lose nothing by his negligence, 

and that he may use the usufruct of maternal bequests, but 

not endanger them for children. Although it is not so sta¬ 

ted, it is implied that children inherit on reaching legal 

age, which under the Theodosian Code was 18 for girls and 

20 for boys. This Lex Romana Burgundionum title simply 

pulls the ideas of intestacy, legal age, and the protection 

of children's rights into one concise law. 

The Lex Burgund ionum has no law really comparable to 

this section of the Lex Romana Burcrundionum. The basic 

problem is that almost invariably under Roman law husbands 
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and wives had no claim on each other's estate, while under 

Germanic law such claims were recognized. Various codes 

apportion either the whole or a large fraction of the 

estate to a spouse of the deceased. So there was no need 

for a law under the Lex Burcrundionum protecting children 

from this mismanagement, except as guardians might be con¬ 

cerned. There is one law specifically recognizing inheri¬ 

tance between husband and wife, Lex Burgundionum title 

LXXIV: 

1. Indeed it has been established in general in a 
law stated in earlier times that if a woman whose 
husband had died childless does not enter into a 
second marriage, she may claim a third of his in¬ 
heritance for her own use throughout her lifetime; 
but not after considering more carefully with the 
nobles of our people all these matters set forth 
under this same title, it pleases us to limit the 
general application of the above-mentioned law. 
Wherefore we order that any such widow, concerning 
whom we speak, may receive a portion of the inheri¬ 
tance of her husband if she has not already ob¬ 
tained property from her father or mother, or if 
her husband has not given her any portion of his 
property by means of which she can live. 

2. If any woman whose husband has died does not take 
vows to a second husband, or does not wish her sons, 
now grown, to live with her, she may accordingly 
divide the property of the dead husband with them. 
If she has one son only, let her obtain the above- 
mentioned third; if there are two or three or four 
or more sons, let her receive a fourth part; never¬ 
theless after her death, let the property return to 
the sons. 

The law is very straight-forward and uncomplicated. One 

aspect which might have been influenced by the Roman tradi¬ 

tion is that a person shall not be a principal heir in more 
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than one estate; thus, if a woman has inherited from her 

parents, then she does not necessarily have to inherit from 

her husband. 

This law deals with protection of a child's inheritance 

from a mother's estate which had been under the control of 

the father. Implicit in the law is the basic right to in¬ 

herit from each party fairly. The Lex Burcrundionum does con¬ 

tain a law protecting sons whose fathers do not want to 

give them the property due to them. Lex Burgundionum LI.l 

states: 

1. Although these things have been observed from of 
old among our people, that a father should divide 
his property equally by law among his sons, never¬ 
theless we have ordered in a law established now 
for a long time that this practice be observed, 
and we have added this useful counsel to fathers 
that a father should have freedom to do what he 
wished with that which belongs to his own por¬ 
tion. 
But because in a recent controversy it became clear 
that a certain Athila had passed over the provisions 
of the old enactments and displayed insubordination 
to these most useful precepts of law and had not 
given his son the portion due to him but had trans¬ 
ferred his property to other persons through il¬ 
legal written title since he had wished nothing 
therefrom to belong to his son, and that no one 
may follow a bad example in this manner, we order 
that what he has done contrary to law shall have 
no legal force, and we add that all his property 
shall be possessed by his son. It is also the pur¬ 
pose of our judgment to cut off the disobediance 

' of the transgressor, so that the justice of the 
general precept will be inscribed in the laws 
and retained. 
On this account we have ordered in matters of this 
sort that the law be observed which was promulgated 
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hand over portions of his property legally belong¬ 
ing to his sons may do nothing adverse or prejudi¬ 
cial to them in writing, and if he does so, it 
shall be invalid. 

The basic provision of this law is simply that a legal heir 

cannot be deprived of his inheritance by testament. The 

law is in the tradition of Germanic succession, that most 

estates pass by intestacy, and it must have been entered 

in the Lex Burgundionum as a reaction against the Roman 

tradition of testate succession. 

In both Roman and Germanic custom there could be two 

types of property involved in inheritances family property 

and personal property. The personal property of the woman 

usually consisted of her wedding gifts from her parents and 

husband. The Lex Romana Burgund ionum has a section to deal 

with this type of property and its inheritance, title XXVI: 

Nevertheless, let him be permitted to own in usufruct 
the wedding gifts, the mother having been deceased, 
following the old custom, with the property of the 
sons in no way diminished. For if there will have 
been a will, the profits of these same things are 
owed to the father, from which nevertheless also from 
the same midst (i.e., testamentary succession), when 
the children will have reached 20 years, the father 
will have to return them. For if there will not have 
been a will, the gifts from the mothers are owed by 
law to the daughters in vindication. 

This law of the Lex Romana Burgundionum provides that if a 

wife predeceases her husband, he is entitled to the usufruct 

of her personal possessions, even if a will bequeaths the 



113 

property elsewhere, until the designated heirs reach 20 

years of age. The provision is a more specific reworking 

of Lex Romana Burcrund i onum XXVI. 1, that a father may have 

the usufruct of a woman's estate until the proper heirs 

reach 20 years of age. This Lex Romana section, XXVI.2 

simply extends the legal consideration to personal proper¬ 

ty, and reinforces the Roman custom that a man cannot usually 

inherit anything from his wife, even her own personal pro¬ 

perty. 

Just as under Roman law, Germanic law recognized that 

personal effects, such as jewelry and clothing, were distinct 

from’the family patrimony and thus could he apportioned as 

the testator might so desire. Lex Burgundionum title LIf 

3, 4, and 5 make note of this: 

3. The mother's ornaments and vestments belong to the 
daughters without any right to share on the part of 
the brother'©r brothers: further, let, this legal 
principle be observed concerning those ornaments 
and vestments in the case of girls whose mothers 
die intestate. But if the mother shall have made 
any disposal of her own ornaments and vestments, 
there shall be no cause for action thereafter. 

4. But if an unmarried girl who has sisters dies, and 
she has not declared her wish in writing or in the 
presence of witnesses, let her portion after her 
death belong to her sisters and, as has been stated, 
let her brothers have no share therein. 

5. However, if the girl dies and does not have a blood 
sister,, and no clear disposition has been made 
concerning her property, let her brothers become 
her heirs. 

The law follows regular channels of succession. First to 



be considered are the children, and next the sisters. It 

is noteworthy that females had a clear legal title to this j 

property, and men were considered only secondary heirs, an 

example of an area in which women held a stronger position 

than men. 

Property always has been one of the major areas with 

which the law concerns itself, and the inheritance laws are 

a vital element of such consideration. Just as marriage de¬ 

termines legitimate children for transmission of property 

through a family, so the laws of inheritance determine which 

of the legitimate family members are proper heirs. In this 

respect, women have a protected position. The advantages 

under Roman law are more obvious, as she was an equal heir, 

but in compensation Germanic law provided property for wo¬ 

men in the form of a dowry, which did not occur in Roman 

law. All things considered, women's right to inherit or 

own property was neither better nor worse than a man's 

under either legal system. 
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CHAPTER 6 

THE LAWS REGULATING GUARDIANSHIP 

The Latin tutor was a guardian for any impubes, or 

child, who was not in potes ta te, in manus . or in mancipio 

to anyone, or for those persons who were legally incapable 

of representing themselves. The persons most commonly under 

guardianship were minor children whose inheritance needed 

to be protected until they were legally competent to manage 

alone. The tutor was appointed without necessary consent of 

the impubes, and was usually, although not always, an agna¬ 

tic relative. The reasoning behind this family relationship 

was that the tutor was preserving the estate not only for 

the heir's benefit, but also so that if anything happened 

to the heir before he reached majority, the estate would 

be in good financial shape for the next heir, who was also 

probably the tutor. The theory was that the tutor would 

take good care of the estate since he might be greatly in¬ 

volved in its eventual outcome. 

Three types of tutela existed under Roman law. The 

most common and popular was tutela testamentaria, in which 

the tutor was appointed by will. The testator could only 

appoint tutors for those immediately in his potestas who 

became sui juris by his death. Thus, a grandfather could 

not appoint a tutor for his grandson unless the child's 



father no longer survived? if he attempted to do so, the 

appointment would not be legally valid. Certain persons 

were prohibited from being tutors for any reason whatso¬ 

ever? the insane, minors, the blind, dumb, or deaf, slaves, 

soldiers, women (except in certain cases, when the mother 

or grandmother could be appointed under Roman law) , and 

any creditor or debtor of the impubes. Once he had been 

appointed, the tutor had many obligations. He was required 

to manage the estate of the ward so that nothing was lost by 

his negligence, or he could be brought to court to restore 

the loss. He also was required to represent the impubes 

legally, a very important duty? in fact, no legal transac¬ 

tion which might result in the ward's loss could be trans¬ 

acted without the tutor's authority. Thus, any investment 

which might be a risk, or any inheritance, or practically 

any business deal needed the approval of the tutor. Some¬ 

times the ward could transact the business and simply tell 

the tutor to approve it, and other times the tutor transacted 

affairs without the knowledge of the ward. The important 

point was that the tutor was the legal representative iden¬ 

tified with the ward.**- 

The second most common form of guardianship was tutela 

légitima, or tutela in cases of intestate succession. Just 

as in inheritance without testament, guardianship would usu- 
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ally pass to the nearest agnate, or agnates, for if there 

were several agnates of the same degree of relationship they 

all became equal tutors. Another form of guardianship con¬ 

tained in this legal class, légitima patronorum tutela. was 

guardianship by a patron if a slave under the age of puber¬ 

ty was freed, and a third type, légitima parentum tutela, 

concerned emancipated children who were under age and who 

thus became wards of their own fathers. Neither of these 

types of guardianship was very common, but they did take 

care of the loose ends of guardianship questions. 

The third, and least popular of guardianship appoint¬ 

ments was tutela decretalis. or at the decree of a magis¬ 

trate. This form was created to deal with impubes who failed 

to have a tutor either by testament or by intestate succes¬ 

sion. Certain persons were exempt from this office, such 

as persons over 70, holders of certain offices, or members 

of certain corporations, poor or sick persons, and the like.^ 

Otherwise if the magistrate designated a tutor, the man could 

be forced to accept the position, which was in many respects 

not an enviable job. The tutor, no matter how he was ap¬ 

pointed, had to take an inventory of all of the minoras pos¬ 

sessions, and, unless he was appointed by testament, he had 

to post a surety that he would protect the property of the 

pupil. Moreover, he had to manage the property so that a 



118 

reasonable profit accrued to it, and such profits belonged 

to the ward# and not to the tutor, who could be sued for 

mismanagement or negligence of the property. In all respects, 

tutela was a rather mixed blessing for the tutor. 

There was a special form of tutela in the Roman law, 

tutela mulierem, or tutelage of women. As noted before, 

anyone not in potestate, in manus, or in mancipio was in 

tutelage. According to the theories of earliest law, a 

woman never really escaped from tutela; she could not live 

sui juris unless she had a tutor. According to Gaius (1.144) 

"the ancients required women, even if they were of full age, 

to remain under guardianship on account of the levity of 

their disposition." However, it is evident that even by 

Gaius* time the practice was falling into disfavor. He 

states in (1.90) that 

there does not seem to be any good reason, however, 
why women of full age should be under guardianship, 
for the common opinion that because of their levity 
of disposition they are easily deceived, and it is 
only just that they should be subject to the authority 
of guardians, seems more apparent than real; for women 
of full age transact their own affairs, but in certain 
cases, as a mere form, the guardian often interposes 
his authority, and he is often compelled to give it 
by the Praetor, though he may be unwilling to do so. 

There was no really rational basis for tutela mulierum, 

for women certainly were managing their own property with 

no one's assistance, and as Gaius indicates, if the tutor 
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would not give legal authority to a female ward's trans¬ 

actions, she could force him to do so under the Praetor's 

orders, or else she could have him replaced by a more com¬ 

pliant guardian. Although Cicero, Seneca, and several other 

Roman writers argued the "infirmatus sexus" of females, they 

knew that they were just deluding themselves, especially 

Cicero, whose wife Terentia was an exceptionally capable 

businesswoman. Perhaps the easiest explanation of tutela 

mulierum was that guardians dealt with aspects of Roman life 

with which women were unfamiliar by training, such as legal 

matters,^ since women for the most part stayed at home, and 

the custom persisted. A woman could be freed from tutela 

mulierum? one manner was by gaining the "rights that accrue 

to women on account of children," i.e., by having three 

living children if a Roman woman, and four such children if 

a freedwoman. Even emancipated women theoretically had 

tutors, but since they could always demand a new one, the 

most popular excuse being absense of a tutor,^ there was 

no effective control or restraint over women by tutela 

mulierum in the late Roman period. The only areas in which 

women were not as easily independent as men were in testa¬ 

mentary capacity, for they were required to have their guar¬ 

dian's approval in wills, and in posting of surety. 

The tutor was responsible for both the person and the 
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property of his ward. One other form of guardianship ex¬ 

isted which was concerned mostly with the property of the 

ward. It was called cura, and the guardian under cura was 

called the curator. In brief, tutela applied to minors 

and women, cura to persons age 14-25, and those legally in¬ 

competent. The latter group included madmen, the dumb, and 

spendthrifts, all of whom were judged incapable of managing 

their affairs and so had a curator appointed to them. This 

appointment of the curator indicates the basic difference 

between the two types of cura, data and légitima. The first 

was appointed regardless of the wishes of the ward; the 

latter could only be appointed if the ward so desired. The 

curator developed to fit a practical purpose in Roman law. 

By tradition, tutela ended at age 14, which in more primi¬ 

tive times was considered sufficient age to deal with an 

inheritance. However, in much more complex later Roman 

times, 14 was too young to deal with all the legal and fi¬ 

nancial complexities. Rather than change the established 

custom of ending tutela at age 14, the office of curator 

was established, so that the ward could choose an advisor 

until he reached 25. Women, even if they were under tutela, 

could appoint a curator, for tutelage was very ineffective 

and occasionally a woman did need help with her business 

âffairs. The basic difference between being under a tutor 
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or under a curator was that under the latter a ward could 

make legally binding acts without the consent of the cura¬ 

tor. Also, the curator had no right to administer the ward's 

property without his consent. Basically the curator was a 

legally recognized advisor. 

Contrasting the Germanic and Roman theories and rules 

of guardianship is very much like contrasting their suc¬ 

cession laws. Just as in Roman inheritance the rule is for 

testate succession, so the provision for guardians is usu¬ 

ally testamentary, and just as Germanic inheritance is usu¬ 

ally intestate, so is Germanic guardianship intestate. In 

a family group such as the Germanic kin group, the nearest 

agnatic male relative usually became the guardian of any 

minor children. The official guardian was subject to re¬ 

view by his other family members and could be removed by 

them if he was found unfit, which protected the estates of 

the minor wards against abuse by unregulated guardians. 

Just as in Roman law, the Germanic guardians were admonished 

against negligence or disregard of a ward's estate. There 

are few laws on record, however containing standards for the 

guardian to follow, as the censure of the family unit was 

considered a proper controlling force. 

Basically, the same persons could be subject to guar¬ 

dianship under Germanic law as under Roman law. Most com- 
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mon, of course, were minor children and women, and also the 

infirm, deaf, dumb, and blind, and the unsound in mind. 

The guardianship over women was called mundium, and it is 

basically comparable with the Roman idea of potestas. Only 

in Visigothic Spain did a woman have control of her own 

mundium. and the degrees of a guardian*s control of a 

woman's mundium varied from code to code. Basically the 

guardian for a woman was her legal representative, because 

she was incapable of representing herself in court, but he 

was not necessarily the administrator of her property. 

Women usually nominally remained under some form of 

guardianship, and thus it is surprising that in certain 

cases they could also be guardians. The basic Roman tradi¬ 

tion is that if a woman does not remarry, she can be guar¬ 

dian, although not necessarily curator, for her children. 

And the Lex Burguhdionum states outright that a woman has 

first fights as her children* s guardian. While Roman and 

Germanic theories profclaim loud and long about women's in¬ 

abilities to escape from under or administer over guardian¬ 

ship, practical application disregarded the theories and 

proceded relatively equitably. 

The Roman tradition of guardianship is very similar 

to the pattern of inheritance procedure. Lex Romana Bur- 

gundionum XXXVI.2 states: 
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Nevertheless this must he known, that in as much as 
agnates are called to succession, so they also are 
called to guardianship. 

Thus the basic standard was the same for both succession 

and guardianship; Lex Romana Burgundionum XXXVI.1 expresses 

the pattern more completely; 

Guardians are legitimate agnates, that is, someone 
craning through the sixth man to the father's line, 
who is called to the guardianship after 15 years of 
age; first it is the brothers, paternal uncles, 
brothers of a cousin, great uncles, that is, brothers 
of the paternal grandfather, or their sons, through 
the sixth man, as it is said, descending: to all of 
which the mother, if she will have wished to assume 
the guardianship, this is permitted by accepted law. 

As noted, the mother is the preferred guardian, even though 

the tradition insists that there is no such thing as matria 

potes tas. The manner in which the law actually worked was 

quite probably that the mother had the actual maintenance 

of the child's person and had the most important voice in 

the child's property affairs, with the assistance of the 

nearest agnate. An age minimum of 15 years is established 

for guardians, for the simple reason that prior to this age 

they are necessarily under some guardian themselves. There 

is a deviation from inheritance custom in that brothers are 

the first preferred agnatic guardians, and then paternal 

uncles; under inheritance law the uncles are considered 

first, but perhaps the theory was that the brother over 

15 years old, by inheriting his father's assets, also in- 
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herits his legal responsibility to other children. 

The Lex Burgundionum also has a law spelling out the 

pattern of inheritance of guardianship, and it is definitely 

a parallel to the Lex Romana Burgundionum provision. Lex 

Burgundionum LXXXV 1 and ;2 states: 

1. If a mother wishes to assume guardianship, no 
other relationship shall he placed before her. 

2. But if indeed there is no mother, then the nearest 
relative shall assume the property of the minor 
under the condition that to the degree that his 
own property is increased, the property of the 
minor should also be increased to his advantage; 
nor is it permitted to waste or alienate any of 
it. 

The mother's position under both laws is secure. The nearest 

relative in line of succession will be the next preferred 

guardian, which would parallel the Roman law that brothers 

are preferred first. No provision limits the age of the 

guardian, but presumably it would be someone not in the 

mundium of another. 

The other aspect of guardianship with which the laws 

deal is curatorship, the legal tutorship for persons over 

the age of puberty. The Lex Romana Burgundionum states 

the rules about cura very simply in Lex Romana Burgund ion¬ 

um XXXVI.3: 

Truly the minors after having finished 14 years ought 
themselves to seek curatores; for girls truly after 
having finished 12 years they ought to seek curatores 
for themselves*, because guardians even up to that time 
ought to administer the account of the minors: for 
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when the account has been completed the minor situated 
under curatores ought to manage his own property. 

The age of 14 for boys and 12 for girls is the age at which 

guardianship may stop, but after that time the minor may 

choose a curator, and is urged to do so. The law especially 

emphasizes the fact that minors under curators can manage 

their own property, a situation not comparable under tutela, 

and thus such financial independence is one of the major dif¬ 

ferences in the two types of guardianship. All of these 

provisions are in line with previous Roman custom, but no 

similar distinction of curator is made under Germanic law. 

As can be seen, the determination of the proper tutor 

or curator ought to have been a relatively easy affair. The 

curator is determined by the choice of the minor, and the 

tutor is chosen at the time that succession is determined. 

Both inheritance and guardianship occur for the same basic 

reason, the apportioning of the "property" of the deceased. 

There are several further Lex Romana Burgundionum laws which 

clarify points of guardianship which could not be dealt with 

by inheritance procedure. One of the most important con¬ 

cerns the case of mothers who do not seek the tutorship; 

it is a blending of elements of both inheritance and guar¬ 

dianship rules. Lex Romana title XXXVI.4 states; 

For if a mother does not seek a tutor of a son within 
a year, and into a second marriage she may or may not 
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pass, she lets go from the succession to-the son, 
who dies in puberty, through the fault of not seeking 
the guardianship: let it be acquired by agnates, or 
if they will have been wanting, cognztes who come by 
law to succession. For let the goods of the second 
husband be held obligated for the tutorship which is 
passed over, following the new law about naming 
guardians of minors. 

This law refers to a previous law, but unfortunately does 

not specify which, and no exact parallel exists in the most 

common of the Lex Romana sources. Basically what the law 

is saying is that a mother will not be the proper heir to 

her son's estate if she does not seek the guardianship 

within a year of her husband's death, which is the normal 

Roman time limit on accepting or rejecting bequests* In¬ 

stead, the nearest agnates would become both the guardians 

and the heirs, whether she married again or not. This law 

mentions in passing one of the standards of Roman guardian¬ 

ship, the precept that a woman who remarries cannot be the 

guardian of the children; it would seem to be formulated in 

order to protect the children from selfish interests of the 

new couple. In this Lex Romana Burgundionum law, the second 

husband must demonstrate that the estate has not been damaged 

by any of the transactions made by the mother or by him, or 

that it has not been damaged by her negligence in appointing 

a tutor, just as past Roman laws held guardians responsible 

for any negligence. 
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No parallel law exists concerning guardianship after 

a second marriage in the Lex Burgundionum. Title LXXXV 

would seem to deal with the situation, that no one has a 

better claim than the mother, no matter what her subsequent 

actions are. The protection of the child's estate from his 

guardian is a provision of the Lex Burgundionum. As title 

LXXXV 2 and 3 state: 

2. ... the property of the minor should be increased 
to his advantage? nor is it permitted to waste or 
alienate any of it. 

3. If indeed anyone presumes to take nay of the pro¬ 
perty of the minors, as has been said, let him 
return it in simple from his own property? also 
if a minor party is involved in a suit, let that 
person answer who has has wardship. 

As the law states, the tutor is responsible for any.loss 

to the estate from his own actions, and also for any legal 

suits filed against the estate which he is administering. 

The guardian is simply the legal counterpart of the ward. 

As can be seen in the immediately previous Lex Romana 

law, XXXVI.5, protection of a minor from fraud was an im¬ 

portant part of Roman guardianship law. The guardian was 

supposed to protect the interests of the ward, and was con¬ 

sidered personally liable for any damage to the ward's 

estate. Lex Romana XXXVI.7 states: 

Moreover restoration of the entire estate comes to 
ruined and deceived minors, so that from the naming 
of things sought for restoration of the whole, whatever 
things have been done wickedly or by fraud in his dis¬ 
advantage, they are void. 
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This law simply emphasizes the basic Roman protection of 

the property of minors under a guardian. The Lex Burgun- 

dionum has a similar provision, title LXXXVII: 

1. We believe that the following provision should be 
made concerning the age of minors, that they shall 
not be permitted to have the liberty of making sales 
or bequests before fifteen years of age. And if 
they have been cheated because of their infancy, let 
none of it be valid. Thus what they have done be¬ 
fore the fifteenth year of age, they may have the 
power of retracting within another fifteen years 
if they wish. 

2. But if they have not retracted it within the stated 
time, let it be permanent and remain valid. 

Aside from placing conditions on the performance of the 

guardian, the law also limits the legal abilities of the 

ward. The law forbids legal acts by anyone under the age 

of 15, and states that any such acts may be retracted. The 

law in effect prevents anyone from wanting to deal with a 

minor, as the minor could definitely take advantage of the 

investor by claiming the privileges of his youth. The minors 

are protected by the law, but also the investors are warned 

against having any dealings with a minor for any reason 

whatsoever. 

Should a ward feel that his guardian had deceived him, 

he had legal options to recover any loss. Lex Romana Bur- 

gundionum XXXVI.8 states: 

And the restitution shall be thus, so that having com¬ 
pleted 25 years, when the 26th age^in years is entered, 
having been summoned before the testimony of defense, 
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let those who will have known his life, let his years 
he examined hy public acknowledgement or the testimony 
from relatives, and then let it be declared openly, 
against whatever causes or whatever persons let aid 
be sought as restitution of the whole. For if he will 
have permitted anything, let him not be named in pro¬ 
secution for restitution, for against those whom he 
will not have named, action will not be permitted to 
him. 

This law could apply to both tutors and curators, as cura- 

torship ended at age 24, and at that point the person was 

deemed responsible for his own property. If an investigation 

is made into his resources at that time and shortages are 

discovered, he may take action. However, if the person was 

managing his own affairs and the deficit was due to his own 

mismanagement, even if he was under a curator, he will not 

be permitted legal recourse against his curator. The Lex 

Burciundionum, in title LXXXVII, says that action must be 

taken within 15 years from the age when guardianship ends, 

which is age 15; the case is not the same as presented 

here, but it is the closest Lex Burgundionum provision 

limiting the action taken against guardians. 

Lex Romana Burcrundionum XXXVI.9 acts almost as a codi¬ 

cil to its immediate predecessor, in placing a statute of 

limitations on the action which can be taken by a minor. 

This title states; 

This restitution is granted even to the end of the 28th 
year; afther these years the support which has first 
been established is settled for the minors by action 
in five;years, following the new law. 
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Unfortunately the new law to which they refer is uncertain, 

and as a result interpretation of this law cannot help but 

be difficult. The basic provision would seen to be that 

action must be taken against bad guardians within three 

years of the end of guardianship, and after the judgment 

has been granted, there are five years in which to fulfill 

any settlement ordered from the guardian. This provision 

does nor parallel previous Roman custom, nor does the 

Lex Burgundionum deal with it aside from the provision of 

LXXXVII. The fact that three of the nine sections of the 

Lex Romana Bu refund ionum title XXXVI on guardians deal with 

protection of a ward's estate indicates how significant the 

matter was. 

As these sections dealing with the protection of an 

estate easily indicate, guardianship could often be a very 

oppressive duty. Although relatives could probably be ex¬ 

pected to bear the burden with some degree of willingness, 

appointed tutorship, such as would develop as a result of 

a decree of a magistrate, would be an onerous duty to many 

persons. The tutor could only lose and never gain by his 

administration, and so tutorship was an unpopular position. 

A set of rules was established during that time to limit the 

acceptable excuses from tutorship, and the Lex Romana Burcrun- 

dionum continued that tradition. Title XXXVI.6 notes that 



Also guardians, if they have been found legitimate, 
are excused; that is, if he may have four masculine 
children, if he may be possessed by an incurable and 
insame disease, or if madness or insanity in the mind 
is perceived: also let them be excused from these 
burdens at 60 years of life: also if they have had 
three guardianships they thus are freed, so that to 
a fourth, if anything also will have happened, let 
them not be called. 

Those who would be legitimate tutors, i.e., those not 

insane, deaf or dumb, slaves, other minors, convicts, etc. 

could be compelled to accept the position if so appointed, 

unless they had some very good reason to be excused from 

it. This section of the Lex Romana Burgundionum simply 

denotes those who could be excused, and the passage is 

rather self-explanatory. The list of legitimate excuses 

seems to have diminished from previous times, when those 

excluded had also been government officials, ecclesiastics 

members of certain corporations, poor people, debtors of 

the ward, and soldiers. There is one small change: in 

previous law the maximum age was 70, and her it is 60, a 

very minor difference. The Lex Burgundionum contains no 

similar provision. 

The laws concerning guardianship under both legal 

systems seem confusing and often nugatory. To understand 

the actual rights and limits on women under guardianship, 

it is necessary to extract only a small portion of the en¬ 

tire guardianship picture. Under both Roman and Germanic 
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law, women were required to have tutors. Even emancipated 

Roman women legally must depend to some extent on this 

guardian. The theory, as Gaius so well explained, was 

that women were incapabel of managing their own affairs, 

and thus a male tutor must protect their interests. All 

of these statements were a very polite fiction, and both 

Roman and Germanic law were well aware of it. Actual prac¬ 

tice was far different: women in Roman law ran their own 

business affairs, and could force a tutor to give his 

"rubber stamp" approval to anything? women under both codes 

could be guardians for their own children; and women's as 

well as men's property was so well protected legally from 

abuses by a guardian that in actual fact his presence might 

be more of a blessing than a curse. The laws on guardian¬ 

ship did not prevent women from participating as fully as 

they might wish in all levels of society. 



CONCLUSION 

An attempt to deal with only one aspect of law, such 

as women and their legal rights, does not always give a 

valid picture of a society with which one is dealing. To 

attempt to extract material on this one subject from two 

entirely unrelated legal codes and use the material for 

comparison purposes is even more risky. One necessarily 

removes the subject to some extent from its own social 

framework, and deprives it of a certain validity in doing 

so. In studying an area as sensitive as the position of 

women in these societies, one must try not to apply the 

standards of later times to the age, but instead to look 

at the matter in relation to its own time and place. From 

this perspective, then one can attempt to answer the ques¬ 

tions, what exactly was the legal position of women in each 

respective society, and in a comparison of the two systems 

would it be legally more advantageous for a woman to live 

under one system than another? 

As has been indicated throughout this paper, women 

under Roman law suffered almost no legal disability. In 

the two most important areas with which law concerned it¬ 

self, marriage and property, a woman was fully recognized 

in a legal sense. Roman marriage was one of the least 

structured unions from a legal standpoint in the history 



134 

of Western Europe. It was a time when religion and the 

Christian Church had not yet emphasized marriage as a 

sacrament, and it was still basically an economic union. 

In other legal matters about marriage such as adultery 

and divorce, women in points enjoyed a superior legal 

position to men, and were never considered negligible. 

In matters of criminal assault, Roman law unfortunately 

made few distinctions between the sexes, in that they did 

not consider victims of raptus to be especially worthy 

of legal notice, and so in this respect the tendency to 

equal treatment was a liability to women. As regards 

property rights, and, in relation to that, guardianship, 

there almost literally was no distinction between men and 

women in their absolute ability to own, control, and dis¬ 

pose of property. In their own society, the position of 

Roman women as compared with other legal subjects of Rome 

was as a whole neither better nor worse. 

In Germanic law, the same conclusion cannot be reached, 

after a point-by-point study of the laws, but .the researcher 

must bear in mind that any findings are built on a much 

shakier foundation in Germanic legal studies. One of the 

major problems is that so much less is known about Germanic 

society, and thus one is extracting material from a very 

incomplete source. A picture of Roman society can be deve- 



loped from a number of sources, and a study of women's 

position in that society can find support or denial from 

many elements. However, Germanic society cannot be under¬ 

stood as a whole, but as various parts which sometimes do 

not fit together too well; a true picture of any element 

of Germanic society would be difficult to develop, much 

less one in such an ill-defined area as women's legal 

rights. Thus, the Germanic study has an inherent degree 

of uncertainty in any research which is not necessarily 

paralleled in the Roman study. 

It is very difficult to know exactly what the legal 

position of women was in relation to other persons under 

Germanic law, even though the actual codifications of bar¬ 

barian law, such as the Lex Burgundionum are usually more 

fully developed than contemporaneous Roman codes, such as 

the Lex Romana Burgund ionum. The marital relations and 

duties of each partner are not explained, for this is not 

a matter which is considered a necessary part of Germanic 

law. One possible aspect of marriage, adultery, was of 

legal concern, and the Germanic law dealt with it equitably; 

both parties involved in adultery could suffer the death 

penalty. However, in the matter of divorce, the man held 

a definite legal advantage over the woman, simply because 

he had the ability to demand a divorce and she did not. 



These two legal situations cannot give any nearly complete 

picture of the married state, hut they do show the areas 

in which the law would take an interest, and thus are signi¬ 

ficant for our study. From these examples, the claim could 

be made that a married woman was more legally vulnerable 

than was the man, but not to any extreme degree. Another 

area of legal interest, criminal assault, provides very 

strong protection for women and harsh punishment for men; 

in this respect women's legal position could be ènviable. 

However, in one of the most important areas of legal con¬ 

cern, property rights, women's legal position seems to 

have been less secure than men's, although once again the 

picture i§ far from complete. Women were not primary 

héritai heirs under Germanic law, and thus logically one 

would assume that they were secondary property owners; 

however, there were other sources of income which were 

available to Germanic women, such as dowries and presents 

from their mothers, sources which the Roman woman did not 

have. Germanic women could be very well off financially 

in their own right; for example, Gregory of Tours reports 

often of women who built convents from their personal for¬ 

tunes. Thus, although inheritance law appears to have 

worked against women, their ability to own and maintain 

property was still very secure. From these incomplete 
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examples, we certainly cannot attempt to assert any definite 

rules about Germanic society, but we can make the observation 

that over all, the protection under the laws for Germanic 

women was less comprehensive than that afforded to Germanic 

men. 

In neither of these societies did women suffer an in¬ 

ferior legal status; in contrast, they were able to parti¬ 

cipate in all aspects of their society. However, in ob¬ 

jectively comparing the two legal systems point-by-point, it 

must be obvious that the Roman system provided greater in¬ 

dividual advantages than did the Germanic system. Only in 

one legal area, that of criminal assault, could the Ger¬ 

manic laws be said to provide more legal protection to 

women than do the Roman laws. In the two most important 

areas with which law is concerned, marriage and property, 

the Roman system provides slightly better conditions than 

does the Germanic system. Thus, all other things being 

equal, the conclusion must be reached that a civilized 

law code provided less restrictions on women than did 

a primitive code. 
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NOTES 

INTRODUCTION 

1 A.S. Diamond, The Evolution of Law and Order (London: 
Watts & Co., 1951), has several very good chapters describ¬ 
ing the different stages which primitive peoples went through. 
The earliest was the food-gatherers, who engaged in no agri¬ 
culture and had only very simple crafts skills. Next is the 
first agricultural grade, which had only the most rudimen¬ 
tary agricultural methods? the emphasis was still on hunting. 
Quite naturally, the next stagé, the second agricultuaral 
grade, was a primitive society whose main means of subsistence 
became agriculture over hunting. It was in these societies 
that various forms of matriarchies evolved in the different 
stages. 

2 J.J. Bachofen, Das Mutterrecht XStuttgart: Alfred 
Kroner Verlag, 1861) , and J.F. McLennan, Primitive Marriage 
(London: Bernard Quaritch, Publ., 1865). Both of these 
works were very important in the field of anthropology as 
it developed theories about matriarchies; although both 
of them are outdated, and have been replaced by various 
other authorities, they are still very much worth reading, 
and are sufficient for a basic approach to the subject. 

O '    

C.G. Hartley, The Position of Women in Primitive 
Society (London: Eveleigh Nash, 1914) pp. 26-44, has 
several interesting theories about matriarchies. One of 
the most interesting as it concerns polygamy is that de¬ 
scent was traced through the mother not because the father 
was unknown, but simply to keep track of exactly who each 
child's mother was in a situation where there were several 
wives and their respective offspring. 

4 J.J. Bachofen, p. xxiv, as quoted in Hartley, p. 31, 
"Women, by their nature nobler and more spiritual than men, 
became disgusted with this lawless hetairism, and, under 
the influence of a powerful religious impulse, combined in 
a revolt to put an end to promiscuity and established mar¬ 
riage." From this quotation, it is easy to picture Bachofen, 
with all of his Victorian influences, believing wholly in 
the picture of women as he was presenting it. He mixed up 
the contemporary view of women as being fragile and spiritual 
creatures as applicable to all ages of men, which it certain¬ 
ly was not. 

5 E.S. Hartland, Primitive Society (London: Methuen 
and Co, Ltd., 1921), pp. 11-24, has several very good exam- 
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pies of matriarchal and patriarchal societies. A case can 
be found to support any position. He describes patriarchies 
in which it is the custom for the man to loan his wife out 
to his friends as a gift or else in order to procreate 
better children than he himself could provide. Or, if a 
man died childless, his brother or close realtive, or even 
a friend, could impregnate the wife so that the deceased 
man would have a lawful heir. These two examples apply 
to patriarchal societies. In the other situation, however, 
Hartland reports societies in which "often only a matter 
of laying your hand, even in self-defense from a virago, 
on a woman, or brushing against her in the-path" could 
result in a charge of adultery. Obviously in these socie¬ 
ties there could be little question of paternity, and yet 
descent is traced through the woman. Hartland gives various 
other cases of patriarchies and matriarchies in all stages 
of development, and with all sorts of rules, which effec¬ 
tively negatès the idea that descent is traced simply on 
a basis of sexual custom. 

C.G. Hartley, pp. 45-66, has a very detailed theory 
of exactly how primitive matriarchies developed. One aspect 
of the theory revolves around bride-capture, often with the 
willing consent of the girl. Her theory is that in the 
earliest times, fathers did not like to lose their daugh¬ 
ters, for sexual reasons and also because with more persons 
gathering food the subsistence of the group was moré as¬ 
sured. The father did not like to have other young men 
around to compete with him. Thus, in some tribes the cus¬ 
tom developed that the husband and wife did not live to¬ 
gether, but instead he secretly visited her at night. The 
custom remained long after the necessity for secrecy had 
gone. The theory has many other details supporting this 
basic contention, and it is very much worth reading. 

^Did the Germans practice a matriarchy? Of course, 
it is impossible to tell, as no records survive. Indications 
are, however, that they might at one time have followed a 
matriarchal pattern. Little bits and pieces from the chron¬ 
iclers give this impression, such as Tacitus noting that 
the maternal uncle was very important. See Tacitus Germania 
(New York: Hinds, Noble, and Eldredge) p. 27, c. 20. 
In some of the early matriarchies, the uncle took the place 
of the father in the raising of the child, and the notice 
which is paid to him might be a holdover from a previous 
matriarchy. Also, one of the earliest German chroniclers, 
Jordanes, in the first mention of the Germans in his book, 
refers to legends of amazons. This evidence is slight, but 
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it is enough that a matriarchal theory for the Germans 
cannot be discarded. 

^Gregory of Tours, The History of the Franks. trans. 
Lewis Thorpe (London: Penguin Books, 1974) p. 184: "He 
[Gundobad) instituted milder laws among the Burgundes, 
to stop them treating the Romans unjustly." Evidently 
the Romans, as the non-dominant group, were suffering 
under the legal system of the Burgundians, and the German 
idea of personality of law, whereby a person was judged by 
his tribal law, no matter where he was, led logically to 
a promulgation of a Roman code. Also, Gundobad had just 
resisted an attack by the Franks, and he issued the Roman 
code as a means of gaining desperately needed support 
among the Roman population. 
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CHAPTER 1 

lThere is very little difference between the punishments 
for breaking a marriage contract and a regular business con¬ 
tract. Theodosian Code 2.9 deals with pacts; it states that 
when one is drawn up and legally signed, if one member de¬ 
faults, he is called infamous, and is not allowed to plead 
his case in court, and he must pay a penalty, which usually 
had been stipulated when the pact was signed. 
  ...... ...  

The Opinions of Paul state in II,XIX,(2) that marriage 
cannot be legally contracted by persons subject to the con¬ 
trol of their father without his consent; however, it also 
states immediately afterwards that such contracts were not 
to be dissolved, for the consideration of public welfare is 
preferred to the convenience of private individuals. Evi¬ 
dently if two people did marry without consent, their only 
punishment would be at the discretion of the parents. 

-• • 

3According to the Theodosian Code 3.7.1 the fathers con¬ 
trol over marriages extended even up to emancipated daugh¬ 
ters. It says that if a widow under 25 years old wants to 
remarry, she is still under the father's control even though 
she has acquired freedom by emancipation, and that she must 
conform to the father's choice. 

4 
P.E. Corbett, The Roman Law of Marriage (Oxford; 

Clarendon Press, 1930) pp. 2-6, has a very good explanation 
of the uncertainty which arose over betrothals. According 
to him, sons had a great deal of control over whom they 
married, but the girls probably did not. The codes with 
which we have been working do not clear up the matter, but 
the later Justinian Code shows the practice in the sixth 
century, which certainly might be relevant in the fifth 
century. According to this code, the daughter was still 
heavily under the father's control. Digest 23,1,11 says 
that in betrothals the girl is considered to have assented 
if she does not protest, and she can only protest if he 
chooses someone who is unworthy. It is very probable that 
this same sort of system existed in Burgundy. 

5 see the Institutes of Gaius I(57a); there are numer¬ 
ous examples of conditions regulating relations between the 
two classes, most of which have no special relevance to the 
inquiry at hand, and so I have tried to avoid that aspect 
of the legal questions. In this particular case, marriage 
was prohibitted between citizens and slaves, but the law 
did not manage to totally ignore these affairs, and pro- 
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hibit them effectively. For example, the Opinions II,XIX, 
(6) says that marriage cannot be contracted, but cohabita¬ 
tion can exist between slaves and persons who are free. 

^According to the Theodosian Code 3.14.1, no marriage 
between provincials of any rank or class and barbarians, 
whether man or woman, could be legal, and if such a marriage 
occurred, the two persons were subject to capital punish¬ 
ment. However, according to the Visigothic Code, any free 
man has the right to marry any free woman, whether Roman 
or Goth, and vice versa (III, I (2)) 

7 
According to the Theodosian Code 3.12.2, a man is 

forbidden to marry a woman who was his brother's wife or 
for the same man to have two sisters to wife, for the child¬ 
ren of such unions were illegitimate. The Germanic custom 
seems to have been different from this Roman one, at least 
according to Gregory of Tour's chronicle. Incest, as shown 
by the law against incestuous adultery, was a particularly 
heinous crime, and Gregory speaks of a man as being "so 
sunk in debauchery that he could not even keep his hands 
off his own family, " (11.42), as though that were the worst 
thing which could be said of him. However, the actual 
rules explaining what incestuous relationships would be : 
seems to have been different in Germanic law, for Gregory 
gives several examples of men marrying their brother's 
widow, and of men marrying two sisters. These practices 
indicate a direct contradiction of the Roman custom, unless 
the more powerful Germans simply disregarded past marital 
custom. 

®The basic rule of thumb is that marriage is forbidden 
between relatives to the sixth degree. Gaius called such 
marriages "nefarious and incestuous" (1,(59)). 

g 
Theodosian Code 9.7.5 says that no Jew may marry a 

Christian, man or woman; if they do so, both can be pun¬ 
ished as adulterers. There are numerous laws, especially 
in the Theodosian Code and the Visigothic Code, which 
regulate relations between Christian and Jew. 

^According to Gaius (1(112)) marriage of confarreation 
consisted of a sacrifice to Jupiter Farreus with a cake, 
in the presence of ten witnesses; also, that the chief 
priests are persons born of marriage of confarreation, and 
all priests are married thus. When the form of marriage 
died out, this caused problems for the priests. F. Schulz 



Classical Roman Law (Oxford: Clarendon Press, 1951) 
pp. 115-116 notes that "the post of the flamen Dialis re¬ 
mained vacant for want of candidates from 87 to 12 B.C.," 
simply because no candidates had been born from marriages 
of confarreation. 

■^Also according to Schulz, p, 116, Tiberius in 23 
A.D. was required to confirm that manus of the husband 
under confarreatio covered only sacred law and not civil 
law. 

i2caius in section 1(113) notes that there was another 
form of coemption besides that for marriage, called coemption 
by trust. The woman makes disposal of herself to a man with 
the consent of the guardian, and then the "buyer" sells her 
to him who she wishes for her guardian, and he manumits her 
and becomes her guardian. 

•^According to Gaius (IV(38) women forfeit civil 
rights under coemption, and are not liable for contracts; 
however, a fictitious rescission of the loss of civil rights 
can be sought to fulfill contracts. 

i4Majorian, emperor of the western Roman empire begin¬ 
ning 1 April 457 A.D., promulgated a short series of legal 
titles, on a variety of subjects. The titles are usually 
appended on to the end of the Theodosian Code. 

l^ihe husband does not have a claim on the dowry, 
except according to Paul (I,XXI,(11)) he can recover out 
of the dowry of his wife whatever he had expended upon 
her funeral. 

x Examples of this polygamy can be found throughout 
Gregory of Tours? chronicle. For example, "King Chilperic 
sent to ask for the hand of Galswinth, the sister of Brun- 
hled, although he already had a number of wives, " (IV. 3) . 
It would appear that multiple marriages were common only 
among the richer or more powerful men, a notion which is 
supported by Tacitus in Germania, p. 24: "The matrimonial 
bond is, nevertheless, strict and severe among them ... 
almost singly among the barbarians they content themselves 
with one wife; a very few of them excepted, who, not through 
incontinence, but because their alliance is solicited on 
account of their rank, practice polygomy." 

^According to the Visigothic Code (111,1,(1)) "Marriage 
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has greater dignity and honor where the dowry is given 
before nuptial contractais entered into_in.writing.“ 

^According to the Visigothic Code (111,1,(8)) if the 
father is dead, the mother has the right to the disposition 
of the children of both sexes in marriage. The other law 
codes do not mention the matter specifically; one would 
assume it would depend on whomsoever was their guardian. 

l^There appeals to have been a difference between the 
Lex Burgundionum and the Visigothic Code in their attitudes 
tcward. women and their property. According to the Lex 
Burgundionum any woman Burgundian or Roman who gives her¬ 
self voluntarily to her husband also transfers to him all 
of her property. Just as he has power over her, so also 
does he have power .over her property and all her possessions. 
However, the Visigothic Code (IV,11,(16)) says that the 
husband and wife accumulate property together during the 
marriage and shall share in the common gains and losses 
in proportion to the amount each holds. If each holds 
an equal value, then neither has superiority over the 
other. 
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CHAPTER 2 

3-This rule that any woman is liable to be charged with 
adultery has several exceptions. According to the Opinions 
(II,XXVI,(11)) adultery cannot be committed with women 
who have charge of any business or shop. The Theodosian 
Code 9.7.1 states that if a woman is mistress of a tavern, 
i.e., the wife of a tavern keeper, she can be accused of 
adultery, but if she is a maidservant or a woman who gives 
service in a tavern she will be acquitted in consideration 
of her mean status. If the wife performs servant's duties, 
she cannot be accused. Evidently adultery was a crime that 
in practicallity applied to the middle and upper classes of 
a society. The moral and legal censure was applied only to 
those who might logically be required to maintain the social 
order. When a woman moved into the public realm of work, 
she could be accorded no more protection than a man might 
claim. 

^One slight twist is given to this standard in the 
Visigothic Code (III,IV,(9)), whereby if a woman commits 
adultery with the husband of another, and is convicted by 
conclusive evidence, she is surrendered to the wife of the 
husband. This law is the only one from both Roman and Ger¬ 
manic codes which provides retribution for the injured wife. 

3The Opinions of. Paul (II,XX,(1)) states that "a man 
cannot keep a concubine at the same time as he has a wife 
... a concubine thus differs from a wife only in the fact 
that she is entertained for pleasure." The law thus rein¬ 
forces the idea that marriage was instituted for economic 
and not moral purposes. The section seems more like an 
admonition of what men should do, rather than what they 
do, because certainly a number of Romans maintained both 
wives and concubines. 

4For examples, see Theodosian Code, section 9; the 
Opinions of Paul, sections V,IV. 

^According to the Theodosian Code 9.7.2 no one but a 
near relative has the right to accuse a woman of adultery. 
Adultery basically is a family affair; and no extraneous 
persons can make such a serious charge. Women are thus 
protected against any enemies or opportunists, for a family 
would not make such a charge lightly. 

^The law states clearly that the adulterer could be 
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killed, but in practice, at least according to the Opinions 
of Paul, limits were placed on who could be thus punished. 
In II, XXVI, (4) Paul notes that the husband cannot kill anyone 
taken in adultery except persons who are infamous, who sell 
their bodies for gain, slaves, and freedmen of the wife, 
of parents, and of children. Paul does qualify this rule 
in II,XXVI, (1) by saying that fathers or husbands are per¬ 
mitted to kill adulterers no matter what rank they are, 
but the basic fact that status was an issue at all must 
have limited the death penalty to the lower classes during 
the early Empire. The edict of Majorian is much more easily 
understood in this light, for he speaks of the death penalty 
for all, regardless of their rank. 

^There is an interesting note in Paul II,IV,(5) on 
who was punishable as adulterers: those who solicit mar¬ 
ried women, and interfere with marriage, even if the crimes 
are not consumated, are extraordinarily punished, because 
of the intent to perpetrate acts of injurious debauchery. 
Most probably this law was not commonly applied. 

8Paul continually includes small tidbits about the 
laws which are probably inconsequential, but still fascin¬ 
ating. In II,XXVI,(10) he notes that two adulterers at a 
time can be accused with the same wife, but no more. This 
law follows the same basic protection from false charge. 
If a man decided that his wife was expendible and he also 
wanted to eliminate some enemies by charging both with 
adultery, he could not make the charge against a large 
number of people. 

I 

^There is a slight qualification to this law: if the 
adulterer has legitimate children, he is given without his 
property to the husband of the woman. If there are no 
children, he and all his possessions are at the power of 
the husband to dispose of at his pleasure. A man deserves 
monetary recompense for the injury which he suffered, but .. 
the basic tradition was that a man's illegal actions would 
not usually result in punishment or deprivation of his 
heirs. 

lOThe whole law reads thus: "If a father should kill 
his daughter, while she is in the act of committing adultery 
in his own house, he shall be liable to no penalty or 
reproach. But if he should wish to spare her life, he shall 
have full power to dispose of her and the adulterer, accord¬ 
ing to his will. Likewise, her brothers or her uncles, after 
the death of her father, shall have the same power." 
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CHAPTER 3 

^■There is one provision of the Theodosian Code which 
does not agree with any part of the Roman tradition. One 
section of 3.16.2 states that if after a divorce a woman 
becomes involved in adultery, the husband can still prose¬ 
cute. This law does not agree with the theories of either 
divorce or adultery, and the reasons for its promulgation 
are unclear. However, in light of the vast number of other 
laws concerning both subjects, it was probably very little 
observed in practice. 

2one very minor aspect of the divorce laws mentioned 
in the Theodosian Code but in neither of the Burgundian 
codes does indicate one difference between males and fe¬ 
males in divorce. Title 3.16.2 states that if a woman 
separates and proves her husband guilty of the necessary 
crimes, she recovers her dowry and betrothal gifts, and 
has an unrestricted right to remarry after five years. 
However, if the man does all of this, he has the right to 
remarry immediately. The law is different from the marriage 
law that a widow must wait a year before remarrying, thus 
indicating that there was some amount of social stigma 
attached to divorce. It was also a practical law, as no 
one would divorce her husband for another man if she 
would have to wait five years to legitimate a new union. 

^Smothering in mire seems a very unusual sort of 
punishment for a society to use; however, there does seem 
to be some precedent for it in Germanic society, in a 
phrase recorded by Tacitus in his work Germania, c.12. 
When speaking about crimes and criminals, he notes that 
"cowards, dastards, and those guilty of unnatural prac¬ 
tices, are suffocated in mud under a hurdle." 
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CHAPTER 4 

*-For example, 9.24.2.4: "If any slave should report 
to the public courts a crime of rape passed over by con¬ 
nivance or disregarded by a pact, he shall be granted 
Latinity, or if he is Latin, he shall be made a Roman 
citizen." 

^One of the few Roman law provisions having to deal 
with sex shows what great-importance. ..they placed on chas¬ 
tity before marriage. Theodosian Code 9.8.1 states that 
as soon as a girl living under a tutor arrives at a mar¬ 
riageable age and a suitor approaches, she must first be 
examined to prove her virginity has been preserved by the 
tutor. If the tutor has violated her, he is sentenced to 
exile, and the fisc takes over all his property. 

Several quotes from Tacitus indicate that retention 
of chastity was the regular custom, and in such societies 
loss of chastity meant diminished marriage potential: "They 
live fences around with chastity," "Nor is any indulgence 
shown to a prostitute. Neither beauty, youth, nor riches 
can procure her a husband: for none there looks on vice 
with a smilp, or calls mutual seduction the way of the 
world. Still more exemplary is the practice of those 
states in which none but virgins may marry." Germania. 
c. 19. 

^The fact that long hair was so important is emphasized 
by Einhard when he reports how Peppin, Charlemagne's grand¬ 
father, deposed the last Merovingian king, Childeric III. 
Einhard reports that Childeric "had been deposed and had 
his hair short." Einhard, Two Lives of Charlemagne, trans. 
Lewis Thorpe{London: Penguin Books, 1969), p. 103. It 
was a good tactical move, for if the legitimacy of Peppin's 
reign had been questioned, Childeric would not be acceptable 
to the people to return as their ruler, because by having 
his head shaved he had lost the respect^of the pepple and 
also his claim to "nobility" or importance. 
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CHAPTER 5 

^•The different types of bonorum possessio were basically 
just Latin titles to the various types of inheritance and 
heirs for which equity might be provided: 
Bonorum possessio unde liberi-applied to children, emanci¬ 
pated or not, giving them equal shares of the estate 
collatio bonorum-also applied to children, apportioned the 
estates unequally when injustice would result from equal 
division 
Bonorum possessio unde legitimi-applied to heirs other than 
children, giving them appropriate shares of the estate. 
Bonorum possessio unde cognati-apportions estates among the 
next class of heirs, the cognates. 

These are the major cases of bonorum possessio. although 
several other technical cases exist for very minor heirs. 
A very complete explanation of all the aspects of bonorum 
possessio can be found in Fritz Schulz, Classical Roman 
Law, pp. 227-236. 

A- unemancipated son; is heir 
in intestate case, as is F 

B- emancipated son; not an heir 
unless the praetor makes 
such a ruling under bonorum 
possessio. 

C- emancipated son; neither he 
nor his children are legal 
heirs unless bonorum posses¬ 
sio is established. If it 
is established, then A, B, 
and C could be equal heirs, 
while E, F, and D would in¬ 
herit their fathers ' rJshareiif 
he was deceased. All of 
these cases apply equally 
to women or men. 

A- unemancipated son 
B- unemancipated daughter, in 

potestate to father, shares 
equally with A 

C- daughter, either emancipated 
or in manus to husband, does 
not inherit. 
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^As Gaius further explains it (III.3) the wife is the 
proper heir of the husband because she occupies the place 
of a daughter; the daughter-in-law occupies the place of 
the granddaughter, if her husband was under control of his 
father at the time of the father's death. 

^Gaius (III.24) states that the mother and son or 
daughter have no reciprocal right to the estate unless 
the wife is in the hand of the husband as a daughter, thus 
establishing rights of consanguinity. 

^Another indication of the benefits of emancipation 
to the child but not necessarily to the parent has to do 
with inheritance rights from the child: Theodosian Code 
5.1.3 states that if an emancipated daughter dies intestate 
and leaves as survivors father, mother, and children, only 
the children inherit. She has totally broken off legal 
ties with her parents. 

7 This condition could be disregarded by using a form of 
bonorum possessio. Paul (IV,VIII,(22a)) states that women 
beyond the degree of sisters can demand praetorian possession 
on the ground of relationship; in other words, the praetor 
can declare any relative a legitimate heir to establish 
equity. 

8Except for one special case, there was no such thing 
as matria potestas. According to Paul (IV,X,(1)) children 
of promiscuous relationships can claim estates of their 
mothers, if she dies intestate, and she can claim from 
them if they predecease her. Evidently the children had 
no claim on their father's estate, and so the law recog¬ 
nized a claim on the mother's. 

^According to J.G. Phillimore, Private Law Among the 
Romans (London: Macmillan and Co., 1863), pp.333-334, "By 
the senatusconsulturn Tertullianum mothers were admitted to 
the inheritance of their children, by the senatusconsultum 
Orphilianum children were admitted to the succession of 
their mother." 

lOThe only exception to these conditions was the mili¬ 
tary will: it did not even necessarily have to be written 
down, and required no special number of witnesses to make 
it legitimate. Also, although the laws try to emphasize 
that no testaments can be legitimate unless these conditions 
are met, in Theodosian Code 2.24.2 the stern effect is 
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slightly negated# for the law provides that wills are to 
be strictly observed, even if they are unfinished or do 
not have enough witnesses, and that no one can claim a 
portion left to another under a disputed will. 

•^lAccprding to a later provision after the Theodosian 
Code, the Novels of Majorian 6.8, mothers must designate 
equal portions of inheritance to each child, and observe 
impartiality in bestowing. This was a change from the 
previous laws, and it is uncertain how great an effect it 
had, for it limited the testamentary capacity of women to 
almost nothing. 

12 
Two sections of previous Roman laws deal with the 

disinheritance of daughters: Opinions of Paul(III,IVB,(8) ) 
which states that when a son and a stranger have been ap^> 
pointed heirs, she will take one-third from them, and one- 
half from the stranger. The Institutes of Gaius say that 
even though the daughter and proper heirs may have been 
disinherited under the Civil Law, and excluded from sharing 
in the estate of the father, still, unless specifically 
disinherited by the father, she will be preferred to foreign 
heirs. 

>/\ 
c- i’O 

Germanic 

14According to Tacitus, Germania, c.20, p. 27, "A per¬ 
son's own children, however, are his heirs and successors; 
and no wills are made. If there be no children, the next 
in order of inheritance are brothers, paternal and mater¬ 
nal uncles.” 

15 
On uncles, Tacitus' Germania c.20,_p. 27, has this 

to say: "Children are regarded with equal affection by 
their maternal uncles as by their fathers; some even con¬ 
sider this as the more sacred bond of consanguinity ..." 

16We aro speaking here of legitimate children. The 
Theodosian Code has a provision that if a man has legiti¬ 
mate and also natural children, he cannot leave more than 
one-twelfth of the estate to the natural children. If he 
has no legitimate children, he can give up to three-twelfths 
to the natural children or their mother. 

Roman 



152 

•^When speaking of inheritance and daughters, one as¬ 
pect should he brought up, and that is the dowry which the 
girl received when she married (if she did). With the 
dowry and an equal share in the inheritance property, she 
could end up with more than the brothers. The Theodosian 
Code provides for this eventuality: in 4.2.1 it states 
that if the daughter receives a dowry from a father and 
then he dies intestate, if she wants to inherit equally 
with brothers in the rest of the estate, the dowry must 
be brought into the common fund of paternal inheritance 
to be divided with the brothers. If she does not do this, 
she must be content with what she receives as her share. 
It is uncertain whether the custom was continued under the 
Lex Romana BGrgundionum. 

•*-®Rudolf Huébner, A History of Germanic Private Law 
(London: John Murray Publ., 1918), p.727. 

IQ 
Huebner, pp. 727-728, gives examples showing that 

in some ways the situation really did not improve too 
much in later Germanic law. 

20The proportions are slightly different if the estate 
is a daughter's. Theodosian Code 5.1.8 states that if a 
mother who has rights of parents on account of children 
should have surviving daughters but no sons, and if one of 
the children dies, the mother inherits one-half and the 
children inherit one-half. 

21TO find the degrees of relationship, simply count the 
number of times removed from the person in question. 
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CHAPTER 6 

lAs the Institutes of Gaius point out (111,(107)) a 
ward can transact all kinds of business, provided however, 
that as the authority of his guardian is necessary it be 
granted, just as if he himself was bound? the phrasing 
gives a very good indication of exactly what the relation¬ 
ship between tutor and ward was. 

2 
There were a number of conditions which could leave 

one excused from tutorship. Basically the rule was that if 
the property of th© ward would likely be damaged by certain 
types of persons, these persons were on the prohibited list. 
A listing of the various persons who were prohibited from 
being tutors can be found in John Phillimore, pp. 296-297. 

3According to the Institutes of Gâius on1 women's pro¬ 
perty neither a woman nor a ward can alienate property by 
mancipation without the authority of their guardians, but a 
woman can alienate property not subject to mancipation 
without authority (11,(80)). Thus, women had a very large 
amount of control over their property aside from their 
guardians. 

^Most women would probably be unfamiliar with legal 
matters, but women were not forbidden from practicing law 
if they so wished. According to Paul (I,II,(2)) women 
are not forbidden to undertake the duties of attorney where 
their own property is concerned. 

5
AS Gaius says (1,(173)) women are permitted to demand 

another guardian in place of one who is absent, and the 
first guardian ceases to hold his office. The legal scholars 
first began this law to protect women whose guardians might 
be away at war, but later interpretations were very liberal: 
sometimes while on business trips a guardian could be re¬ 
moved as being "absent." The law could heavily favor women. 
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