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PREFACE 

In 1904 the Atlanta University Conference, inspired 

and supervised by W. E. B. Du Bois, chose as an intro¬ 

duction to its study of Negro crime a poem that concluded 

Our separation is the agony . 
Of uses unfulfilled—of thwarted law. 

As Du Bois, his colleagues, and his students knew, the 

law had played an important role in the various forms of 

oppression that had characterized blacks' experience in 

America. But historians have not fully appreciated the 

significance of law in the history of American race 

relations. Historians of slavery have only skimmed the 

surface of the vast body of materials that composed the 

law of slavery. While chroniclers of Reconstruction have 

paid more attention to the law, they have concentrated 

more on the attitudes and aspirations of national policy 

makers than on the impact of national policies on the 

daily lives of the black population. In this study I 

attempt partially to fill this gap in our understanding 

^The poem was written by the feminist Charlotte 
Perkins Gilman, but the Atlanta Conference recognized 
its application to the situation of American blacks. 
For Du Bois's ideas on the law and blacks in other 
contexts see "Of the Sons of Master and Man" in 
The Souls of Black Folk: Essays and Sketches (Chicago, 
1903) and Black Reconstruction in America (New York, 1935) 
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of a crucial aspect of American history. 

The study examines the criminal law as it affected 

Southern blacks both under the slave regime and in the 

first years after emancipation to about 1868. The first 

part of the study uses statutes, the decisions of 

appellate courts, and to a more limited extent the records 

of trial courts to describe significant aspects of the 

criminal justice systems of the fifteen slaveholding 

states and the District of Columbia as they had developed 

by i860. While chronology is not ignored, the central 

emphasis is on the functioning systems in their final 

stages of evolution. In contrast, the second part of 

the study, which focuses on the Civil War and early 

Reconstruction period, is chronologically arranged, and 

Rreedmen's Bureau records are the primary source materials. 

Excepting a discussion of slave crime as a means 

of resistance to slavery, in this study blacks generally 

appear as victims rather than as actors. Though there 

is another side to the story, and one that needs to be 

told especially during the Reconstruction period, 

victimization was the dominant experience of blacks during 

the years covered in this study. As I think Du Bois and 

the authors of the Atlanta .* Conference report would have 

agreed the positive decline in status that blacks were 

experiencing at the turn of the century could be traced 

to the fact that blacks had been denied the means with 
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which to influence their fates, that whites exercised 

such unlimited power over the degraded caste. 

The central theme of this study is the complex 

relationships between law and the shifting fortunes of 

blacks in America. Governments, most often state 

governments, often played an active role in the suppression 

of blacks both in slavery and in freedom. But at the 

same time some legislators and judges in the antebellum 

South sought to bring slaves within the law by granting 

them the same procedural rights that criminally accused 

whites enjoyed. One of the central goals of the moderate 

Republicans who presided over Congressional reconstruction 

was to assure blacks fair treatment in the courts. What 

the government did not do was more significant than what 

it actively did. The greatest failure of the criminal 

law of slavery was the slim protection it afforded blacks 

against white violence. Similarly, Congress during the 

Reconstruction period had neither the ability nor the 

willingness to muster sufficient institutional resources 

to protect blacks from the violence of private individuals. 

More than active oppression of blacks by government 

functionaries, “thwarted law" resulted in the bulk of 

blacks' suffering both before and after emancipation. 

****** 

1 would like to thank the History Department of 

Rice University both for providing me with financial 
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support and an atmosphere that minimized rules and 

requirements in favor of independence and private 

initiative. A generous grant from the Southwest Center 

for Urban Research in Houston, Texas sustained my 

research efforts. I hope that the result of those 
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concerns. The excellent staff of the National Archives 

confirmed me in my view that pleasant personalities can 

triumph over drab decor. At the Virginia State Archives, 

where my stay was far too short, the staff skillfully 

directed me toward the relevant documents in their 
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Phillip S. Paludan of the University of Kansas 

suggested that I undertake the practice of history. I 

am grateful to him for several things but most of all 

for that suggestion. Sanford W, Higginbotham read 

and criticized this study on a chapter by chapter basis 

(itself above and beyond the call of duty). I hope 

that the final product at least remotely approximated 

his high standards. Donald G. Nieman, fellow graduate 

student and Freedmen's Bureau historian, shared with 

me his insights and could be absolutely depended upon 

to provide me with citations when I had misplaced my own. 
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understanding of Civil Var and Reconstruction America. 
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CHAPTER I 

THE SLAVE CRIMINAL 

Legally slaves were at once property and persons. 

They were chattels, personal property, and thus could be 

sold, willed, mortgaged, insured, and seized in payment 

of the master's debts. Those who intentionally or 

negligently injured slaves were liable to the owner for 

damaging his property. Generally slaves could not make 

contracts, own property, sue or be sued, or enjoy any 

other of the essential rights and duties of the free man. 

On the civil side of the law the suppression of the 

personality, in Stanley Elkins's phrase, was nearly com¬ 

plete and very candid. As example, in the 1861 case, 

Executors v* Walker, a classic exposition of the law of 

slavery, the Alabama Supreme Court used such terms as "a 

complete annihilation of the will" to describe the status 

of the slave under the law. The slave, said the court* 

"has no legal mind, no will which the law can recognize."* 

But if a slave could not own a horse, or contract to buy 

one, he could steal a horse, and at this point the legal 

suppression of the personality abruptly ceased. Ironically, 

when the slave committed a crime, he came closest to 
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"equality" before the law* for in a criminal trial the 

law considered him a responsible individual and meted out 
2 

its harsh punishments accordingly. 

In the federal circuit court of Virginia in 1859# 

Amy# a female slave# was put on trial before District Judge 

Halyburton for stealing a letter from the United States 

mail. Relying heavily on the Dred Scott decision# John 

Howard# Amy's attorney# objectedto the prosecution, 

claiming that she could not be considered a "person" 

subject to the penalties of the law. Perplexed by Howard's 

assertion, Judge Halyburton continued with the trial but 

reserved the point for later consideration by Chief Justice 

Taney who would soon be arriving to perform his circuit 

duties. Amy was convicted, the Chief Justice arrived 

and considered Howard's motion for a new trial. In a 

verbose, sometimes inaccurate but often brilliant harangue# 

Howard touched upon many of the problems that had worried 

Southern jurists for seventy years. 

Reminding the court that this was the first time a 

slave had been the defendant in a federal criminal prose¬ 

cution# Howard urged the complete suppression of Amy's 

legal personality. By indicting Amy under an act of 

Congress that forbade "any person" to steal a letter from 

the United States mail, the government had confounded 

Amy's natural personality with her status as legal property. 

Though he was partially incorrect, Howard argued that 
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slaves were not subject to the common law and that they 

could be punished only under penal statutes specifically 

directed at the servile class. True, the framers of the 

United States Constitution had not included the word 

"slave1* in that document and had twice designated slaves 

as "persons." But on both occasions the framers had been 

speaking of these natural persons as property. 

Even if the Constitution was unclear, Howard contended, 

the Supreme Court had resolved the issue in Dred Scott's 

case. How could a slave be considered a person for the 

purpose of criminal prosecution when even "an emancipated 

negro" could not sue or be sued in the federal courts? 

"The creation of a civil or legal person out of a thing," 

he told the court, "the investure of a chattel with the 

toga civilis, may be an achievement of imperial power, but 

it is beyond the power of an American congress." The act 

punished the theft of United States mail by imprisonment 

from two to ten years. If the act was construed to 

include Amy, it was unconstitutional because it operated 

to take private property without just compensation. Amy 

should be tried under state law for larceny, "whipped and 

sent about her business, ..." Though the Constitution 

"sanctioned and shielded" slavery, the federal government 

had no authority to define the legal status of slaves, a 

matter of exclusive state jurisdiction. 

Without coming directly to terms with Howard's many- 

faceted and subtle argument Taney overruled the motion for 
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a new trial. He pointed to the dual legal nature of the 

slave*s conditions "He is a person and also property. 

As property, the rights of the owner are entitled to the 

protection of the law. As a person, he is bound to obey 

the law, and may, like any other person, be punished if he 

offends against it; ..." The Chief Justice simply 

asserted this proposition; he offered very little reasoning 

in support of itPointing but that slaves had been 

referred to as "persons" in the Constitution, which Howard 

had readily admitted, the Chief Justice did not answer 

Howard's contention that the mention of the slave in his 

capacity as a natural person did not thereby invest him 

with legal status. He countered Howard's Fifth Amendment 

argument with a version of the political question doctrine 

and a pronouncement that the Fifth Amendment applied only 

where property was taken for government benefit, not to 

punishment for crimes. But the overriding reason for 

Taney's decision was expediency. If slaves were not subject 

to federal criminal law, they could commit depredations 

with impunity, and the policy of the laws would be 

defeated.^ 

Since this was the only time the issue arose in a 

federal court, U.S. v. Amy was unique, but Southern state 

courts had on several occasions encountered and resolved 

similar dilemmas. Southern legislatures made the courts' 

task a light one by enacting special penal laws embracing 
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slaves, but often specific offenses were inadvertently 

omitted from the slave codes. The courts then had to 

decide whether a slave could be considered a person within 

the meaning of the regular penal statutes. In this as in 

many other aspects of the law of slavery opinions differed 

from state to state. 

According to Thomas R. R. Cobb, the only Southerner 

who wrote extensively on the law of slavery, Taney was 

wrong in U.S. v. Amy. A year before Taney's decision Cobb 

had written that slaves could be punished only under 

special statutes.^ But the Georgia jurist had mistaken 

what he conceived to be his own state's law for the law of 

all the slaveholding states. South Carolina judges had 
7 

formulated a contrary rule in the 1790's. Four times 

during the 1840*S and 1850's the Louisiana Supreme Court 

affirmed that slaves could be tried under the general 
o 

criminal statutes. Even in Georgia the Supreme Court had 

taken an ambiguous position on the subject. In 1854 two 

whites attempted to escape their conviction for aiding a 

slave to abscond from jail. They claimed that the legis¬ 

lature had not intended to include slaves in the code 

provision that forbade aiding "any person" to escape from 

jail. Though slaves were chattels for most purposes, the 

court pointed to numerous code provisions that recognized 

them as persons and thus the whites had to suffer the 

penalties of the law. This decision had overtones of 
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expediency, especially when contrasted with a decision of 

the court handed down a year later. A slave had appealed 

his conviction for manslaughter of another slave because 

such an offense was not punishable under the slave code. 

Chief Judge Joseph Lumpkin agreed that the slave could not 

be brought to Justice under the general criminal statutes, 

nor under the common law. Lumpkin had no fear, however, 

that the slave would escape punishment. Since the slave 

code included a section allowing the courts to punish 

offenses not specifically enumerated, the slave's conviction 

was affirmed.^ Apparently slaves would be considered as 

persons under the code only when it was absolutely 

necessary for the punishment of a crime. 

In i860 the Florida Supreme Court, citing Cobb's 

treatise, held that slaves could not be indicted under the 

state's gaming law since they were not mentioned in the 

act. It prescribed a fine for a violation, and since 

slaves could own nothing, such a sanction would be absurd. 

According to the high court the legislature should pass a 

special statute authorizing summary punishment of slaves 

for gambling rather "than that the slave be dignified and 

brought into court with the same importance with the white 

man, and the master in consequence thereof put to heavy 

expense in employing counsel and protecting his slave." 

The Alabama Supreme Court also looked closely at the 

punishments that statutes prescribed for their violation 

to determine whether the legislature intended them to 
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apply to slaves.^0 

The issue of the personality of the slave under the 

criminal law had a checkered history in the North Carolina 

Supreme 'Court. In 1815 the court held that since the 

general statute concerning horse stealing had not mentioned 

slaves* a slave could not be punished under it. Though 

the slave in the particular case suffered the loss of his 

ears for the offense*. he would have been hanged if he had 

been convicted under the statute that applied to whites. 

In 1833* however* the court upheld the death sentence of a 

slave who had attempted to aid another slave to escape 

from the state though the statute did not specifically 

declare that slaves were to be punished under it.^ But a 

decade later the court reversed its position, again. This 

time* however* the only punishment that the statute had 

specified was a fine* which indicated to the court that the 

12 legislature had not intended it to apply to slaves. 

Several years later the court expanded upon this reasoning. 

A slave convicted of passing a counterfeit banknote went 

free because the statute allowed the trial court to choose 

between imprisonment* the pillory* or public whipping as a 

sentence. Even though either whipping or the pillory was 

an accepted punishment for slaves* the court found that 

the imprisonment alternative indicated a legislative 

intention to punish only freemen for the crime. In the 

course of the opinion Chief Judge Nash made the broad 
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declaration that "for most civil purposes we regard them 

as property, [but] at the same time we guard,their lives, 

limbs and members with the same care that we do those of 

the white population. In carrying out this humane policy, 

the courts in putting a construction upon penal statutes, 

have ddopted the principle that slaves are not embraced 

for punishment, but they are for protection." This 

reasoning caused the court some difficulty in i860 when a 

slave objected to his rape conviction because the slave code 

provided only for attempted rape. So that the slave might 

not escape punishment, Chief Judge Pearson refused to 

recognize the expansive language of the former Chief Judge 

as the law of the state. Instead, Pearson ruled that 

there was a presumption in favor of the statute's applica¬ 

bility to slaves "unless from the nature of the subject 

matter and the punishment imposed it appears not to have 

13 been the intention to embrace slaves." 

Though the courts might recognize slaves as persons, 

especially where it.was necessary to punish them for 

serious crimes, the property aspects of the slave's condition 

were often inseparable from the purely personal ones. For 

example, the Arkansas Supreme Court in 1856 held that the 

slave Bone was a person within the meaning of the state 

law prohibiting assault and battery but reversed his 

conviction because another statute required the injured party 

to seek damages from the master before bringing a criminal 
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action against the slave. In the same year another question 

involving the slave's dual person-property status came 

before the court. A slave had committed assault and 

battery on the command of her master. On appeal she 

claimed that such a command required obedience and that her 

act was justifiable. The court examined other areas of 

law for precedent. Though wives had to obey any order of 

the husband* servants could rightfully refuse to carry 

out the unlawful commands of the master. Ignoring the 

radical difference between slaves and servants; the court 

announced that the same principles governed both. "In all 

things lawful;" said the court; "the slave is absolutely 

to obey his master. But a higher power than the master— 

the law of the land—forbids him to commit a crime." 

While the court held that the punishment of the slave should 

be less severe; the effect of the decision was to place 

the slave in a precarious position in such situations; 

liable to punishment whether he obeyed the law or broke 

it.^ South Carolina and Georgia exonerated slaves when 

their masters ordered them to commit minor offenses; but 

every state held them fully responsible for major crimes.^ 

Since the slave was both property and person the 

question arose whether a master was liable for the depre¬ 

dations of his human chattels. Louisiana; adopting the 

civil law; allowed injured parties to seek redress from 

the master; whether or not the slave had been prosecuted 
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as a criminal. To avoid paying damages greater than the 

value of the slave the owner could "abandon" his slave, 

and the proceeds of the sale would go to the successful 

plaintiff. Arkansas not only allowed but required a 

party to seek damages from the master before he brought 

a criminal action against the slave for all nonfelonious 

offenses, and a Missouri statute made slaveowners liable 

17 
for the thefts committed by their bondsmen. However 

t 

most other states rejected this approach. The North 

Carolina Court of Appeals termed it "a monstrous thing” 

to hold the master responsible for the crimes of his slaves. 

Though the Tennessee Supreme Court suggested that the 

legislature should allow a cause of action to the master 

of the deceased slave when one slave murdered another, 

the court could not extract any principles from the common 

law to sustain such a lawsuit. Even if the slave was 

considered as property, the court argued, the master had 

to be "acquainted with the vicious propensities and habits 

of his slave, and, with such knowledge, . • . permit him 

to run at large." But the slave was not entirely a chattel. 

The law recognized him as "an intelligent moral agent, 

capable of being a subject of government," and thus he 

18 
must "answer for his own wrongs." 

Like the Tennessee Supreme Court, most appellate 

tribunals considered the slave more person than property 

under the criminal law. However state legislatures had 
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already eliminated the need for such determinations in 

most cases by fashioning comprehensive slave codes regulating 

the relationship of the slave to society. Nineteenth-century 

lawmakers inherited a tradition of such legislative activity 

from their colonial forbears. The colonial codes of Virginia 

and South Carolina provided the basic examples for other 

states to follow^ but the younger states did not borrow 

indiscriminately from the older ones. Even during the 

colonial period the Georgia code; which was based on South 

Carolina's; was more humane than its predecessor. In the 

first year of its existence,Kentucky.looked to Virginia's 

code for a model but modified it in the direction of 

19 greater humanity to the slave. Though Missouri copied 

sections of the Virginia code in the first years of state¬ 

hood; the final antebellum codes of the two states on 

criminal law matters were quite different. As more states 

entered the Union they responded much like Georgia; 

Kentucky; and Missouri; imparting to the slave codes a 

20 
richer variety than most historians have recognized. 

Some of the changes; however; were not enlightened. In 

Louisiana the Americanization of slave law resulted in a 

corresponding degradation of the slave. In I806 the 

territorial legislature reformed the Code Noir, wiping out 

many of the rights that slaves had enjoyed under French 

and Spanish law. A similar downgrading of the states 

of the slave occurred when Florida became a United States 

21 
territory. 
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From the slave's point of view the most positive 

contribution that nineteenth-century lawmakers made to the 

codes was the elimination of the more barbaric punishments 

that had disgraced the earlier system of criminal justice. 

Maryland provided the most striking example. Until the 

early seventeenth century Marylanders did not feel the need 

even to enact a special penal code for slaves, but with 

the rapid growth of the slave population and the intro¬ 

duction of large numbers of unacculturated Africans came 

special laws for their governance. Initially the English 

criminal law, which was no model of enlightened juris¬ 

prudence, furnished a severe enough model for the colonial 

assembly* By 1729 Marylanders had decided upon even 

harsher measures. Apparently several slaves had murdered 

their masters. Blaming not the institution of slavery 

but the Africans themselves ("they have no sense of shame" 

read the act's preamble) for these outrages, the assembly 

provided that for murder, or arson of a dwelling trial 

courts could sentence slaves to have their right hands 

cut off before they were hanged. Later, they would be 

beheaded, quartered, and their bodies left exposed to serve 

as a warning to their fellows. In 1751 slaves lost many 

procedural rights, and benefit of clergy was withdrawn 

from any who attempted murder, arson, poisoning, or 

insurrection. By the close of the century, however, slaves 

had been restored to most of their procedural rights, and 
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the governor could mitigate death sentences through 

transportation or a fourteen-year ptint at work on the 

public roads. In an 1809 burst of reform enthusiasm the 

assembly even established imprisonment asian alternative 

22 for criminal bondsmen. 

Particularly gruesome punishments such as cropping 

of the ears, branding, and castration, which slaves fre¬ 

quently suffered during the early colonial period, 

diminished as the nineteenth century progressed. But none 

of these disappeared entirely. In several states even 

cropping of the ears lingered on the statute books for a 

long period. At least until 1827 Delaware prescribed 

whipping, nailing to the pillory, and loss of ears for 

attempted rape. Maryland waited until 1821 to substitute 
« 

whipping for cropping of the ears as a punishment for 

slaves. As late as 1847 the Virginia code prescribed that 

23 
penalty for the second offense of hog stealing and perjury. 

There is no indication in the secondary literature that the 

laws of these states were enforced, but this was not true 

in all states. H. M. Henry found instances of slaves 

sentenced to cropping of the ears in nineteenth-century 

South Carolina, and Georgia courts continued to order the 

penalty at least until the 1830*s. One Georgia court 

provided a disturbing example of the rigors that Southern 

law at its worst imposed on the slave. For assaulting a 

white the slave Harry was sentenced to three hundred lashes, 
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administered twenty-five at a time on his bare buttocks. 

At the end of this ordeal he was to lose one of his ears. 

The terrified slave escaped from jail. During his capture 

he was shot and lost his leg. Satisfied that Harry had 

suffered enough, the judges recommended him to the mercy of 

the governor. In 1815 a North Carolina slave lost his 

ears for his second conviction of horse stealing, but the 

case illustrated how such grim punishments could actually 

be a boon to the slave. The North Carolina legislature 

had made death the penalty for freemen who committed the 

same offense. Since the statute had not specifically 

included slaves, the judges held that the old law would 
o â 

apply to them. 4 If capital punishment was the alternative, 

cropping of the ears was preferable* 

Branding, which served both as punishment and as a 

means of protecting innocent purchasers from buying criminal 

bondsmen, survived in a few states until the late antebellum 

period. In 1827 the Alabama Supreme Court ruled that where 

slaves were tried for capital offenses and found guilty of 

a lesser offense branding was a legal sentence* In a 

survey of the records of several Georgia county courts from 

the teens to the late forties Ralph Flanders discovered 

numerous cases of branding. Usually it was combined with 

whipping as a sentence for slaves who had been convicted 

of a capital crime but were spared the death penalty. It 

was also employed when a slave killed another slave, an 
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offense that almost invariably brought on the death 

sentence when committed on a white. Flanders claimed that 

the primary reason for branding was for identification 

purposes* but the manner in which the punishment was 

administered showed that the courts had deeper purposes. 

Slaves were branded on one and sometimes both cheeks. 

Georgia governors on numerous occasions urged the legislature 

to abolish the practice* but the lawmakers balked* and the 

governors had to use their power of pardon to lessen the 

rigors of the law. Usually the executive remitted the 

penalty if the owner agreed to take the slave from the 

state* a course of action which militated against the 

interests of innocent purchasers* supposedly the primary 

reason for infliction of the punishment. As late as 1852 

a Mississippi slave was sentenced to branding* and the 

state's 1857 code allowed trial courts to brand slaves in 

the hand for noncapital felonies. Texas allowed trial 

courts to brand free blacks before they sent them to the 

penitentiary. For manslaughter of another slave Alabama 

bondsmen could be branded in the head at the jury's 
2c 

discretion. 

Like cropping of the ears* branding might be a 

preferable penalty when it saved the slave from the gallows. 

Until 1847 Kentucky discriminated against slaves in a 

manner that benefited them. In the early part of the 

century benefit of clergy had been abolished as to whites 
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but maintained for the servile class. If a slave could 

read, courts could brand and whip him in lieu of hanging. 

On at least two occasions slaves received benefit of clergy 

26 
after convictions for attempted rape. Even castration, 

which by the end of the eighteenth century was applied 

only in rape cases and fell into nearly universal disuse 

by i860, had, incredibly, a brighter side. The final 

antebellum Missouri code allowed castration in rape cases, 

and in 1853 a Missouri black actually received such a 

27 
sentence. But again, when the only alternative was 

death, "barbarism" had its advantages. This was the point 

of view of "sundry citizens of Patrick County," Virginia 

who petitioned the governor on behalf of a fifteen-year- 

old slave sentenced to death for rape. The petitioners 

hoped that the boy would be transported from the state 

rather than hanged. He had not understood the enormity of 

the crime and thought it punishable only by corporal 

punishment. n£A]s some evidence of the truth of this," 

said the supplicants, "we declare (many of us at least) 

that we were wholly ignorant of the rigors bf the law and 

that we were of the opinion that the offence was punishable 

by castriation Csic3 ..." Taking a different view of 

the appropriate penalty for rape, the Macon Telegraph in 

1827 criticized a Georgia court that had sentenced a slave 

28 to castration—for its laxness. 

Though nineteenth-century slaveowners might give up 
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the more brutal punishments of the colonial period, they 

still insisted on punishing slaves capitally for a larger 

number of crimes than whites. The Arkansas constitution 

guaranteed "that any slave who shall be convicted of a 

capital offence, shall suffer the same degree of punishment 

as would be inflicted on a free white person, and no 

other." However, as the slave Charles discovered, this 

provision had a severely limited meaning. Convicted and 

sentenced to death for attempted rape, Charles appealed, 

claiming that the constitution forbade the imposition of 

the death penalty on him when whites did not have to endure 

the same punishment. The Supreme Court rejected his 

argument. According to the court, the constitution did not 

deprive the state of the power to discriminate against 

slaves. "The provision" said the court, "was doubtless 

inserted in the constitution from a feeling of humanity 

towards the unfortunate African race, and in order to 

secure them against that barbarous treatment and excessive 

cruelty which was practiced upon them in the earlier 

20 
period of colonial history." 

The reform of the criminal law could have unwelcome 

consequences. The elimination of branding, cropping of 

the ears, and castration, when replaced with the hangman's 

noose, was more a step backward than forward. Though it 

was important that slaves were not punished by dismemberment 

or torture for noncapital crimes, the increase of capital 
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offenses during the nineteenth century greatly outweighed 

the beneficial effects of other reforms. Whites also 

suffered. Writing in the 1850*s, George M. Stroud 

lamented that Georgia*s penal code had "become increasingly 

sanguinary" over the preceding twenty-five years. "At 

the present time" he wrote, "there are not less than 

thirteen offenses for which white persons are punished 

capitally." In South Carolina, according to Stroud, whites 

could commit twenty-seven capital offenses. But slaves 

risked the gallows for an even larger number of crimes— 

twenty in Georgia and thirty-six in South Carolina* In 1811 

Kentucky slaves could be put to death for conspiracy to 

rebel, administering poison with intent to kill, voluntary 

manslaughter, and rape of a white woman. By 1852 various 

legislatures had expanded the list to include arson, 

shooting at or wounding a white with intent to kill, 

robbery, voluntary manslaughter while in the process of 

committing a felony, and an attempt to destroy bridges or 

30 
the locks of the Louisville and Portland canal. 

In every state slaves could commit more capital 

offenses than whites, but the number varied greatly. In 

the 1820's Stroud catalogued seventy-three capital crimes 

that Virginia slaves could commit. Only one of these, 

first degree murder, was similarly punished if a white 

was the offender. Virginia law changed little during the 

31 next .thirty years. In contrast in North Carolina, where 
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the penal code was quite rigorous against the white citizens, 

the only crime for which only a slave could suffer death 

was attempted rape. The Arkansas and Missouri codes were 

also less harsh toward slaves than most other slave states. 

Most states fell between these extremes. The Alabama code 

was close to the norm. There whites were forbidden upon 

pain of death to commit treason, first degree murder, kill 

in perpetration of arson, rape, robbery, or first degree 

burglary, or aid and abet a slave insurrection. On the 

other hand slaves could suffer the death penalty for 

approximately ten offenses, ranging from insurrection 

to robbery.^ 

It is difficult to uncover the precise rationale for 

this discrimination. Men of the nineteenth century had 

generally abandoned revenge as a goal of criminal punishment. 

The Alabama constitution directed future legislators to 

found the penal code "on the principles of reformation and 

not of vindictive Justice." Though the lawmakers may have 

kept these principles in mind when they constructed a 

penal code for whites, they ignored them when they formed 

the slave code. Some Jurists did give indications that 

there was some rational public policy behind these 

discriminations. For example, the North Carolina Supreme 

Court refused to "yield to the argument that the legislature 

did not intend to apply a higher scale of morality to 

slaves than to free persons by making a bare conspiracy to 
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murder* without a rebellious intent* a capital felony. ... 

it would seem obvious* . . .* that the most debased or 

licentious a class of society is £sic], the more rigorous 
-î-ï 

must be the penal rules of restraint." 

Though this firmly held and emphatically stated belief 

in Negro savagery may have been the cause of discriminatory 

penal laws* slaveowners gave their bondsmen little 

opportunity to curb their savagery even to the extent of 

knowing the laws. As abolitionist Charles Goodell pointed 

out* most slaves could not read. Could slaves possibly 

know how to conduct themselves properly when they had no 

means of knowing the law? When George M. Stroud perceived 

that slaveowners insisted on the slave's moral responsibility 

while keeping him in ignorance, he became so incensed that 

he resorted to capital letters. The slave, he thundered* 

is "SUBJECTED TO AN EXTENSIVE SYSTEM OF CRUEL ENACTMENTS, 

OF NO PART OF WHICH, PROBABLY HAS HE EVER HEARD." Though 

modern criminoligists would disagree with the abolitionists' 

assumptions about free will and personal responsibility* 

Goodell and Stroud at least pointed out a fundamental 

inconsistency in the administration of criminal justice in 

the South. Even slaveholders occasionally recognized this 

inconsistency. After an execution of a slave in 1855# the 

Montgomery Advertiser acknowledged the problem and 

recommended that planters "explain to their slaves offenses 

that are punishable by death. It would not only be humane 
<1 J 

to do so* but it would be a saving of property. 
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The Advertiser hit upon one <?f the main reasons for 

discrimination against slaves—the law* despite its 

insistence on the personal responsibility of the slave, 

often treated him more as property than person. Both 

Stroud, the Northern critic of slavery, and Thomas R. R. Cobb, 

the apologist for the peculiar institution, recognized 

that nthe exclusion of imprisonment as a punishment for 

slaves has led, . • ., to the multiplication of capital 

offences as to this class of people.” The slave normally 

could only be whipped or hanged. Imprisonment was most 

often considered as no punishment at all. The slave would 

simply go from one jail (the plantation) to another. As 

Cobb put it, "He can be reached only through his 
it 

body, . . .n This argument was a weak one. At least 

the slave could have been removed from society for a time 

and possibly be reformed rather than executed. Contempt 

for slaves as human beings and care for the property rights 

of their masters militated against a humane policy. As 

usual in legal matters, however, the slave states were not 

completely united even on this basic issue. Arkansas, 

Maryland, and Louisiana at various times imprisoned slaves 
a / 

who committed felonies.** Where imprisonment was an 

alternative, slaves escaped some of the brutal consequences 

of their status as chattels. 

For several years Arkansas statutes allowed imprison¬ 

ment of slaves for second degree murder and manslaughter. 
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Pew slaves were imprisoned* and after 1858 the penalty was 

abolished* but the Arkansas slave code reflected a spirit 

that differed from most other slave states. Only attempted 

rape (death was the punishment for both races if the act 

was consummated) and several other sexual offenses were 

37 punished under a double standard. 

Maryland had a more interesting history of imprisonment 

for slaves. In its general revision of the penal laws in 

1809* which included the establishment of a penitentiary* 

the assembly provided for imprisonment of slaves. By 1818 

the assembly had regretted its earlier excitement and 

repealed the 1809 law. But in 1845 several blacks were 

convicted of insurrection in Charles county. A free black 

was sentenced to forty years in the penitentiary* several 

slaves were sold out of the state* and one slave was 

sentenced to death. A group of whites petitioned the 

governor to allow the condemned slave to be imprisoned 

instead of hanged. The governor replied that the law did 

not allow imprisonment for slaves* but the assembly responded 

with a new act that prescribed the same penalties for 

slaves who committed serious crimes as for whites. At the 

end of the prison term the slave was to be auctioned and 

sold out of the state. By I858 the governor complained to 

the assembly that nearly half of the convicts in the 

penitentiary were black* and the institution was inadequate 

to hold the large number of offenders under its control. 
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The remedy, however, was not a large scale reinstitution 

of hanging but a statute allowing the courts to sell 

slaves out of the state. Like that of Arkansas, the final 

antebellum code of Maryland was far more humane than those 

of most other slave states.*5 

In contrast to the Maryland code of i860 Louisiana's 

final antebellum code was quite harsh. Louisiana allowed 

courts to prescribe the death penalty for burglary, 

robbery, grievously wounding or mutilating a white, the 

third offense of striking a white, the first offense of 

striking the master, a member of his family, or the overseer, 

arson, and attempted murder as well as the standard offenses 

such as rape, murder, and insurrection. But since state 

law allowed imprisonment as an alternative to hanging, 

slave felons in Louisiana often escaped the noose. In 

1856, for example, the penitentiary housed ninety slaves: 

thirty murderers, eleven arsonists, five poisoners, three 

thieves, two slaves who had attempted rape and one who 

had "assisted" to rape, and seventeen who had unsuccessfully 

tried to kill whites were among the slave population of 

the prison. Most of these would have been dead if they 

had been found guilty in the courts of other Southern 

states. The Louisiana Supreme Court protected this system 

against legislative carelessness and a challenge to its 

legality from, of all people, a slave. An act of 1843 

allowed imprisonment for capital crimes. In I846 the 
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legislature established a new tribunal for the trial of 

slaves for such offenses. The act specified only death 

and whipping as possible punishments. In 1848 the slave 

Lewis tried to avoid a prison sentence of twenty-five 

years for murder by challenging the legality of imprison¬ 

ment of slaves in light of the 1846 act. The court ruled 

that since there was not an express repeal of the 1843 

act, imprisonment of slaves was still permissible. "This 

legislation" said the court, "indicates a growing opinion 

opposed to capital punishment, except in extreme cases, . . ." 

A measure of such importance to the accused had to be 
30 

expressly repealed. 

Other states did not show such solicitude for the 

lives of the enslaved class. The Virginia legislature, for 

example, casually prescribed that slaves be capitally 

punished for every crime for which free blacks could be 

sentenced to a three-year term in the penitentiary.^ But 

such laws were seldom completely irrational. For the most 

part they reflected the deepest fears of the whites. The 

standard capital crimes for slaves were those that 

threatened the lives of whites or the chastity of white 

41 women. 

State legislatures acknowledged the importance of 

insurrection by dispensing with the normal waiting period 

between the guilty verdict and the execution. Of course 

this made it nearly impossible for a slave to appeal in 
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such cases, but speedy executions tended both to smash 

conspiracies and satisfy the public's thirst for vengeance. 

While statutes applying to whites carefully divided 

homicide into degrees and distinguished between murder and 

manslaughter, slaves usually could be guilty of mere 

homicide of whites. For example, the Alabama code punished 

slaves for voluntary or involuntary manslaughter on whites 

with death, but if a slave committed manslaughter on 

another slave or a free black, the law allowed only the 

infliction of up to one hundred stripes and branding in 

the hand at the discretion of the jury. Attempted murder 

of whites and assaults with intent to kill brought the 

death penalty. Mississippi required proof of express 

malice in such cases unless the crime was committed against 

the master, a member of his family, or the overseer when 

implied malice was sufficient. For either rape or 

attempted rape the slave forfeited his life in every state. 

In most states whites suffered only a prison term for 

either crime. In general, when the statutes marked out 

a crime as capital, any attempt by a slave to commit that 

crime resulted in a death sentence. Whites did not incur 

similar penalties for mere attempts. Attempted poisoning, 

though only a form of attempted murder, was always a 

separate offense, reflecting the significance of that 

particular crime in slaveholding society. Mississippi 

decreed the death penalty for poisoning wells, cisterns, 
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A 2 
and reservoirs as well as the master*s food or drink.4 

The tendency was to make any crime that even remotely 

threatened the lives of whites a capital one. Thus in 

some states slaves could be sentenced to death for assaults 

on whites whether or not death was the result or the 

intent.40 Louisiana gave juries the discretion to condemn 

slaves to death for grievously wounding a white person, 

merely shedding the blood of the master, a member of his 

family, or the overseer, and for the third offense of 

striking a white.^ 

Though slaves might be sent to the gallows for crimes 

against property, a close inspection of these offenses 

reveals that they almost always threatened the persons of 

whites as well as their property. Robbery involved the 

use of force to steal from the person. Discontented slaves 

could use arson to kill as well as to destroy property. 

The Tennessee legislature realized this when it provided 

that burning barns, stables, bridges, water craft, manu¬ 

facturing establishments, valuable buildings, or stacks of 

hay could be punished at the jury's discretion with either 

stripes or hanging. The key factor in making the decision 

was whether the action had endangered the life or limb of 

a white. The same criterion often applied to burglary. 

Defining the offense of burglary by a slave, the Alabama 

Supreme Court held that a white person had to be in the 

house at the time the slave broke into it. "The old law," 
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said the court, "which punished capitally every case of 

burglary when committed by a slave, was regarded as too 

severe, and, in order to soften its rigor, the meaning of 

the dwelling-house under the former law was narrowed." 

Only in a state like Virginia, where the penal code was 

unusually severe, was larceny, a crime involving no danger 

to whites, a capital crime. ^ Generally mere offenses 

against property brought lighter penalties, but a threat 

to the physical safety of whites was severely punished. 

All noncapital offenses were punished by whipping. 

Standard crimes like larceny and theft fell into this 

category. In addition, whipping was the punishment for the 

numerous special restrictions on the movement, assembly, 

and other daily activities of the slave population. Normally 

when historians have used the rather vague term "slave codes," 

they have refêrred to the latter group of statutes. 

However this was a markedly different kind of legislation 

than that which involved the traditional criminal law. On 

the one hand legislators in the slaveholding states were 

carving out a place, albeit often a special one, in the 

regular system of criminal justice. This was largely a 

matter of adjustment, of decisions as to whether existing 

standards for whites were adequate for controlling the 

blacks as well. Though punishments might differ greatly, 

the crimes could be committed by whites and blacks alike. 

On the other hand the system of police legislation embracing 



28 

such matters as slave travel and assembly was designed 

exclusively for the control of the black population* 

Though this necessitated many restrictions on whites, 

the bulk of the legislation applied only to blacks. Most 

of the laws that composed these parts of the codes (often 

they appeared in different titles and chapters than the 

regular criminal laws) had one primary purpose—«to prevent 

the conditions that led to insurrection. 

Even offenses that on the surface did not seem remotely 

related to insurrectionary activity had some connection. 
* 

For example, slaves could not practice medicine. Though 

at first glance such a law might be quickly explained— 

slaves through ignorance or malice might do harm to their 

patients, especially white ones, or simply that slaves 

should not have such privileges—the Tennessee Supreme 

Court offered a different explanation. The slave Jack had 

been convicted of‘.the offense, and though the owner had 

been fined only one dollar, he appealed to the Supreme 

Court. At the appellate level he relied on the same argument 

that he had advanced unsuccessfully at the trial, that Jack 

"was an obedient, exemplary slave, and a most successful 

practitioner of medicine; that he had performed many 

cures of a most extraordinary character, and that his 

character was so well established for skill in the art of 

healing the sick that all his time was occupied in attending 

the calls of afflicted and diseased persons, ..." Despite 
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Jack's accomplishments the Supreme Court affirmed the 

decision of the trial judge, "The context of the act" 

said the court* "shows that the legislature was guarding 

against seditious* or insurrectionary movements on the 

part of the slaves*" and Jack would have been a perfect 

agent or messenger for a widespread slave conspiracy* or 

at least a magnet for unlawful assemblies.^ 

The South Carolina Court of Appeals in creating the 

common law crime of insolence to whites made a similar 

argument. In dissent Judge John B. O'Neall scoffed at 

"the supposition that ... Cinsolence] may somehow be 

embraced in the provision that a slave who shall raise or 

attempt to raise an insurrection* shall suffer death* ..." 

It seemed to O'Neall "a far-fetched notion. ... Some 

of the most faithful and devoted slaves have been remarkable 

for their liberty of speech. Indeed* insolence is but 

another term for sauciness* and who has ever dreamed that 

an open-mouthed* saucy negro* is the deep intriguer 

calculated to raise* or attempt to raise* an insurrection?"4' 

Despite O'Neall's strictures most Southerners would have 

accepted the interpretation of the majority judges. The 

slave codes didhhave other purposes, the most important 

of which were to bolster the dominant whites and ensure the 

subordination of the blacks in every feature of Southern 

life. But almost all of the laws were related to the 

central purpose of curbing insurrectionary tendencies among 

the slaves. 



30 

Nineteenth-century lawmakers added very little to 

this branch of the law of slavery* A common assumption 

among historians has been that these laws grew increasingly 

severe during the final years of slavery. This gener¬ 

alization requires qualification. Discussions of "the 

slave codes" have tended to lump together a wide variety 

of legislation including restrictions on manumission, 

laws directed against whites and free blacks, and the 

traditional criminal law. State legislators of the l800's 

inherited a vast and elaborate system of police regulations 

from the eighteenth century. The authorities had all the 

laws of this type that they needed. Enforcement, not 

legislation, was the missing ingredient. The major 

contributions of the nineteenth century as to slaves were 

the prohibitions of preaching and secular education. 

Though states occasionally strengthened their patrol, pass, 

hlring-out, and other related laws, these were not 

innovations. The real legislative initiatives in the 

nineteenth century were in other areas—anti-manumission 

laws, the Negro Seamen acts, restrictions on the captains 

of vessels who operated in domestic waterways, the stiff 

penalties on whites who spoke or acted against the slave 

system, and most significantly, the series of brutal 

enactments designed to drive the free blacks either out 

of the South or into slavery. Compared to their poncera 

about the activities of these groups, state legislatures 
I O 

devoted little attention to slaves. 
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The system as it existed by the end of the 1850* s in 

state law has been well described by a number of historians 

and a lengthy analysis would add little to the existing 

49 literature. The laws regulated the most intimate daily 

activities of the slave population. They were a list of 

thou-shall-nots for slaves: no bartering, hiring out, 

selling liquor, strolling about without a pass, disturbing 

public worship, assemblies, guns, dogs, hunting, insolence, 

preaching, reading, writing, or practicing medicine. Every 

word or gesture was carefully scrutinized. The planters, 

patrols, justices of the peace, and the entire white 

community were enlisted to enforce the laws. Texas gave 

all whites the power to punish without consulting an 

officer of the law any slave who was found upon their 

premises at any time, who indulged in "improper language, 

turbulent conduct, rude or unbecoming conduct in the 

presence of a white female, insulting language or 

gestures, ..." The power of individual whites even extended 

to correcting a slave for getting drunk and making a disturb¬ 

ance in public.^*0 In the broad power it gave to whites the 

Texas law was somewhat unusual, but generally these parts 

of the slave codes were nearly identical in state after 

state. Punishments were also standard. Usually a justice 

could administer up to thirty or thirty-nine lashes. 

To ensure that slaves would not escape punishment for 

any violation of decorum some states gave the courts 

blanket powers to punish slaves for any activity that the 
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judges deemed an offense. In North Carolina a slave was 

found in a suspicious position—under the bed of a white 

man who was not his master. To avoid being accused of a 

serious offense the resourceful slave "falsely made charges 

to excuse his being there, highly slanderous to the charac¬ 

ter of a female of the family." Hauled before a justice of 

the peace, the slave was sentenced to be whipped, and he 

appealed because there was no specific statute punishing 

such a crime. The high court upheld his conviction. "It 

was utterly impossible" said the court, "to specify and 

enumerate all the actions of a slave, as a member of 

society, which would violate the domestic order of the 

State, and which> if tolerated, would and must inevitably 

lead to higher and worse offenses." The court argued, not 

without justification, that theredwas "humanity in the 

act." In their relations with whites slaves could do a 

multitude of acts "which cannot and ought not to be suffered, 

and which could be highly calculated to exasperate. If the 

law did not provide a remedy in such cases, the consequence 

would be that individuals would take what they would think 

justice into their own hands, ..." More interesting was 

the court's definition of the acts that could constitute 

insolence on the part of the slave. It might "consist in 

a look, the pointing of a finger, a refusal or neglect to 

step out of the way when a white person is seen to ap¬ 

proach. . . . [E]ach of such acts violates the rules of 
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propriety, and if tolerated would destroy that subordina¬ 

tion upon which our social system restsStatutes could 

never adequately define thexpàtential crimes. 

In North Carolina there was at least a statutory basis 

for this judicial discretion. South Carolina judges 

arrogated the power to themselves. In 1847 the Court of 

Appeals created the common law crime of insolence to whites. 

In doing so Judge Wardlaw revealed the attitudes that gave 

South Caroline the dubious distinction of holding the 

rights of slaves in more contempt that any other Southern 

state with the possible exception of Virginia. nA freeman" 

he proclaimed, "would have a right to demand that the law 

should be pointed to, which provides for the punishment of 

the act for which he is to be tried, and to object that 

the erection of a new tribunal is not the creation of new 

offences. But a slave can invoke neither magna charta nor 

common law." Quoting an earlier reactionary decision, 

Wardlaw wrote that "'every endeavor to extend to . . . [the 

slave] positive rights* is an attempt to reconcile inherent 

contradictions.* Law as to him is only a compact between 

his rulers, and the questions which concern him are 

52 
matters agitated between them." 

Though statutes might grant or judges seize for them¬ 

selves discretionary powers over slaves, even these were not 

wholly sufficient for the protection of the whites from 

the undesirable activities of the blacks. State legislation 
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was supplemented by that of cities and towns. In the 

decade before the Civil War the high courts of Virginia and 

South Carolina acknowledged the important role that local 

ordinances had come to play in the governance of the black 

population. In 1853 a Richmond free negro challenged in 

the Virginia Court of Appeals a whipping sentence given him 

by the city*s mayor for violating an ordinance forbidding 

those of his race to operate cook shops. Since his shop 

was licensed under state law* he claimed that the statute 

took precedence over the city ordinance and that the mayor 

had exceeded his Jurisdiction. Rejecting his argument* 

the court assured him that the legislature had not intended 

to void city regulations on so important a matter as the 

control of free Negroes. In i860 three Charleston blacks 

were convicted of gambling and sentenced to fifty-dollar 

fines or twenty lashes each. On appeal the blacks argued 

that they should have been tried in a state court rather 

than the cityjs police court. The Court of Appeals 

pointed out that state laws did not punish many offenses 

which were "dangerous to the peace and good order of a 

city. ... Unless a city corporation shall have the power 

to hear* adjudge* and punish ... offences committed by 

slaves or free persons of color* ... * one great and 

leading object of an Act of incorporation would be de¬ 

feated. 
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Cities did not have jurisdiction over serious crimes, 

but municipal courts tried and punished slaves and free 

blacks for a large number of petty offenses. Like state 

laws, city ordinances often differed widely from place to 

place. Baltimore, for example, enacted almost no discrimi¬ 

natory laws, but most other cities and smaller towns 

adopted a comprehensive set of "Negro ordinances. Often 

these repeated similar provisions in the state codes, such 

as those forbidding unlawful assemblies, but city ordinances 

often regulated the most minute details of blacks/ be¬ 

havior. Most cities forbade blacks to make loud noise, 

walk with canes, or smoke in public* An I848 Charleston 

ordinance excluded blacks from the parks unless they were 

accompanied by a white. Richmond required blacks to pass 

on the outside of whites when they encountered members of 

the superior race on the street. Drinking was absolutely 

prohibited. Since slaves had to move about the city in 

pursuit of their master's business, the pass system was 

not as important in urban as in rural areas, but when com¬ 

bined with the strictly enforced curfew laws, pass 

requirements caused much trouble for slaves and crowded 

court dockets. In Charleston the great majority of 

cases involving blacks in the mayor's court resulted 

55 from slaves prowling about at night without a pass. 

For violations of both city ordinances and state laws 

on minor police matters blacks endured the lash. Like the 
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large number of capital crimes* the frequency of whippings 

resulted from the elimination of imprisonment as a possible 

punishment for slaves* The Southern argument against im¬ 

prisonment was more plausible for minor offenses than it 

was for capital crimes. A slave might regard a short 

sojurn in the city or county jail as a vacation. Even if 

the slave was forced to labor for the government* im¬ 

prisonment was not deemed to be a satisfactory punishment 

when balanced against the master's property rights and 

limited budgets for housing and feeding prisoners. Whipping 

provided a harsh punishment at the least expense to both 

the master and the public. But the central importance of 

the whipping post in the discipline of slaves was as 

symbolic as it was efficient. Charles Sydnor argued that 

whites also suffered whipping* but he failed to mention 

that they did so very seldom. After extensive examination 

of the administration of justice in Dixie's cities* 

Richard Wade concluded that whipping was above all "a 

social gesture embodying discipline* deterrence* and de¬ 

gradation." John Blassingame made a similar judgment about 

the use of the lash on plantations. Contemporary Southerners 

also recognized the deeper significance of the whipping 

post. The Florida Supreme Court wholeheartedly approved 

whipping because "the degraded caste should be continually 

reminded of their inferior position* to keep them in a 

proper degree of subjection to the authority of the free 

white citizens* . . . "^ 
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With statutes and ordinances the lawmakers constructed 

the system as it was supposed to work. Predictably, the 

laws did not necessarily reflect the system as it actually 

operated. Complexity, inconsistency, irrationality 

characterized the enforcement of the criminal law against 

slaves in the antebellum South. Policies differed from 

state to state and even from county to county. To a large 

extent the behavior of the masters depended on the behavior 

of the slaves. 

The most poorly enforced parts of the slave codes were 

those that regulated slave movement, travel, and other 

minor activities. "It would have required a European 

buaeaucracy" Wrote Ulrich Phillips, "to keep such laws 

fully effective; the individualistic South was incapable 

of the task." Events in Virginia at the turn of the nine¬ 

teenth century revealed how lax enforcement of the laws 

could produce the very effects that the laws were designed 

to eliminate. In a few sentences Gerald Mullins has sum¬ 

marized five important years of Virginia history on matters 

of slave control. "In 1795 the slave code, for the fourth 

time in the century, was revised to stringently regulate f- 

ship captains who harbored runaways, hiring-out procedures, 

and slaves who met for religious services. ... As 

usual the statutes were violated with impugnity Csic] by 

whites and blacks alike. Consequently, the insurrectionist, 

Gabriel Prosser, and his lieutenants made extensive use of 
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rivers and watermen, bogus passes, whites who sold them 

supplies, and religious revivals in order to plot the whole¬ 

sale destruction of thd new capital city CRichmond]. 

Mullins does not mention, that the 1795 laws were reactions 

to events in San Domingo, which were a continual reminder 

to whites that their world indeed might be turned upside 

down if they failed to exercise firm control over their 

slaves. But Southerners shared with other Americans an 

aspect of American character that has not disappeared—the 

belief that passing a law will solve a problem. The only 

occasions on which the slave codes appear to have been 

rigorously enforced were during emergencies, but though en¬ 

forcement of the law might check a conspiracy already 

formed, the existence of an elaborate plot meant that the 

laws had failed to serve their central purpose. Still, the 

enforcement of the law depended to a great extent on the 

conduct of the slaves. If insurrections had been more fre¬ 

quent, planters would have been more vigilant. 

The difficulties of arriving at any precise understand¬ 

ing of the extent of enforcement of the police laws in rural 

areas are immense. The disposition of the planters and the 

efficiency of patrols in each county were the most important 

factors in determining the amount of surveillance that the 

slave population experienced. There were abundant variations 

on the local level. Since the laws allowed planters, 

patrols and even private citizens to administer summary 
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punishments to offenders, many violations did not come 

before the magistrates. Even when they did, written 

records are nonexistent for most areas of the South. In 

cities, however there are more opportunities for assessing 

the quality of law enforcement. For example, in a recent 

study of criminal justice in New Orleans Mark Hepler dis¬ 

covered sufficient information to provide the basis for an 

analysis of the gap between written law and its enforce¬ 

ment in that city. 

During the 1850's the city ordinances and minor state 

laws regulating slave conduct were vigorously enforced 

during one period only. In 1853 city authorities uncovered 

a vast insurrection plot apparently involving over 2,000 

blacks. Though for a time slaves were strictly regulated, 

enforcement slackened as fears of rebellion subsided. Un¬ 

enforced laws included such important police measures as 

prohibitions against unlawful assemblies and carrying 

weapons. The pass system and hiring-out laws were disregarded. 

Though the police made some attempts to enforce the laws 

against slave drinking, they were unsuccessful. Louisiana's 

Negro Seamen Act was not enforced due to a system of pay¬ 

offs by ship captains to city officials. Even serious 

offenses occasionally went unpunished. The police failed 

to bring Emeline Gibson, a free black woman, to court for 

stabbing a white man, which so incensed about sixty citizens 

that they "attacked her house in force, sacked it, smashed 
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and attempted to burn its furnishings.0 Over the decade 

the turbulent black lady committed other similar crimes 

and on another occasion was attacked by a mob, but the 

authorities never interfered. 

Insolence was often punished severely. When a free 

black insulted a white woman, the mayor personally arrested 

him and sentenced him to a year in jail. But most insolence 

cases were punished only by_small fines. Since fines were 

so often an alternative to whipping, owners could and 

frequently did save their bondsmen from the lash by paying 

the fine. Hepler discovered a case in 1855 where a free 

black girl was arrested nas a member of a boisterous mob 

which reportedly spent its time swearing indiscriminantly 

[sic] at nearby white personsA white quickly posted 

her bond. The possible reason for this act was suggested 

by a newspaper reporter who could not resist making vaguely 
q o 

lewd comments about her beauty.0 

Thus a study of law enforcement in New Orleans indicates 

that the written laws did not accurately describe the sys¬ 

tem as it operated, but Hepler*s findings should neither 

be exaggerated nor taken out of context. Enforcement 

might be only random but it was frequent. Heeler 

thought that on the whole the laws were poorly enforced, but 

he acknowledged that arrests were ttalmost a daily event.0 

Also the special character of race relations in New Orleans, 

especially the relatively privileged position of free blacks, 
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may have had much to do with the permissive climate. 

Statistics from the mayors court of Charleston reveal that 

annually many blacks were arrested. Though many of these 

slaves escaped the lash because their owners paid fines, 

the laws had in fact served their purpose by assuring 

slaves that they would be brought into court for violating 

city ordinances. The great majority of the cases involved 

CQ 
slaves who had violated the curfew laws. Thus, while 

slaves might not be severely punished, they were at least 

kept off the streets and away from the unlawful assemblies 

that could lead to insurrection plots. A mere arrest could 

be effective. 

Evidence from other cities indicates that slaves 

never entirely avoided severe punishment for even the 

slightest infractions of discipline. James B. Sellers 

found that slaves were whipped in Mobile for smoking 

cigars on the street and one for playing a banjo and singing 

a song "*too obscene for ears polite.1" In his study of 

slavery in the cities Richard Wade found much evidence of 

strict law enforcement and accorded the whipping post an 

important place in the punishment of slaves. Still, certain 

ordinances apparently were almost never enforced adequately, 

the most notorious of which were those that sought to 

60 
eliminate slave drinking. More studies such .as Hepler's 

are necessary before a final judgment can be made, but it 

appears that law enforcement varied greatly according to 
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police efficiency, the activities of the blacks, and the 

fears of the white community. 

That the police regulations were enforced during 

periods of slave unrest indicated a close connection be¬ 

tween law enforcement and the activity of slaves. While 

the planters might wink at unlawful assemblies and illegal 

travel, they could not ignore more serious crimes. Even 

if they had wished to ignore them, the criminal activities 

of their slaves threatened the entire community, and the 

law demanded that slaves be punished, especially for crimes 

committed against whites. It is in the context of dangerous 

criminal conduct, especially capital offenses, that the re¬ 

lationship between slaves and the law can best be explored. 

The commission and punishment of serious crimes revealed 

a great deal about the dynamics of Southern race relation¬ 

ships, yielded insights into both the reaction of blacks to 

servitude and the response of the whites to black resistance. 

Any discussion of slave crime involves an analysis of 

crime as a means of resistance to slavery. Various forms 

of slave behavior have been offered as evidence against 

ElkinsFs conception of the typical slave as "Sambo," the 

docile, dependent, infantile, bondsman, lazy and prone to 

theft but faithful to his master. Shoddy workmanship, 

cruelty to animals, work slowdowns, and running away have 

been analysed as methods of slave resistanc@$ »Crime (with 

the exception of insurrection), though obviously a poten- 
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tial form of resistance, has been relatively ignored. 

However all analyses of slave "resistance" contain certain 

built-in traps. George Fredrickson and Christopher Lasch 

have pointed out a number of these. 

Resistance, they argue, is a political concept im¬ 

plying organization. They criticize most treatments of 

slave resistance as imprecise in their definitions of the 

basic phenomenon that they seek to describe: 

It is easy to show that Negro slaves did not 
always cooperate with the system of slavery. 
It is another matter to prove that noncoopera¬ 
tion amounted to political resistance. Mal¬ 
ingering may have reflected no more than a 
disinclination to work, especially when the 
rewards were so meager. Likewise, what is 
taken for sabotage may have originated in 
apathy and indifference. Acts of violence 
are subject to varying interpretations. 
If there is something undeniably political 
about an organized, premeditated rebellion, 
an isolated act of violence could arise from 
a purely personal grievance. Even the motive 
of flight is obscure: was it an impulse, 
prompted by some special and immediate 
affront, or was^it desertion, a sort of 
separate peace?0 

While they are correct in their insistence that "noncooper¬ 

ation" does not necessarily imply "resistance" to slavery 

in a political sense, Fredrickson and Lasch ask too much 

of the slaves. Historians should distinguish between 

organized resistance to slavery as a system and reaction 

against specific abuses of the plantation regime, but to 

judge the actions of plantation slaves by the rigorous 

test that Fredrickson and Lasch apply, also ignores certain 
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realities of slavery in the United States. Under their 

test very little rebellious activity besides insurrection 

could be classified as resistance. 

Thoughtful analysts of slave insurrections have de¬ 

scribed the immense difficulties involved in organizing a 

successful insurrection in the United States, Carl Degler 

has shown that the relatively well settled and policed 

frontier of the United States discouraged revolts because 

there was no place for the insurrectionists to go. For a 

time the Spanish in Florida offered a haven, but that 

avenue of escape soon disappeared. The abolition of the 

slave trade indirectly benèfitted the whites since it 

resulted in the elimination of many aspects of African 

culture and kept newly arrived, rebellious Africans from 

stirring up the native-born slaves.**2 Highly acculturated 

slaves and free blacks like Gabriel Prosser and Denmark 

Vesey could become the leaders of slave conspiracies, but 

significantly these plots never matured into actual re¬ 

volts. While urban society provided resourceful and 

acculturated blacks with opportunities for conspiracy, the 

same conditions made plots easy to detect. Conditions in 

the rural South were even worse for potential slave re¬ 

volutionists. Most slaves were illiterate, lacked military 

skills, and were unfamiliar with geography beyond their 

immediate area. The discipline of the plantation regime 

prevented widespread conspiracies with careful preparation 
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like -those of Prosser and Vesey. Once a few slaves began 

a revolt, even though they might swell their puny army 

along the way, their necessarily slow movements allowed 

the slaveholders time to gather the force necessary to 

rout them. Unless they happened to be near a major 

river or a city, they could neither escape nor take and 

hold anything of real military significance. And no 

matter how successful they might be, eventually they 

would have to face the armed might of the Southern states 

and the federal government. 

The Nat Turner revolt, the most "successful" in Uhited 

States history, illustrated the problems involved for those 

who sought to overthrow slavery. The revolt was quite 

spontaneous compared to the Prosser and Vesey conspiracies 

which probably accounted for most of its success. Be¬ 

ginning with only seven followers, Turner and his men 

probably had some idea of seizing the town of Jerusalem, 

but their main purpose apparently was to kill all the whites 

they could find. Though Turner*s army eventually included 

seventy slaves, some of which were recruited by force, 

this was not a considerable percentage of the more than 

4,000 male slaves in Southampton county. The revolt 

lasted only about thirty-six hours. At least half of the 

white victims were children. Marion Kilson*s judgment 

seems sound that the Turner revolt was characterized by "the 

insurgents* unconscious acceptance of ultimate capitulation 
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to the power of the slaveocracy." Thus, even in the 

"undeniably political" Turner revolt, the line between 

politics and murder was not very precise.^ 

Under such circumstances the vast majority of slaves 

had no opportunity for serious resistance of a political 

nature. Though other hostile reactions to slavery might 

not be dignified with the term "political, " they were 

almost the only significant responses that slavery would 

allow. Crime, especially violent crime directed against 

the persons of whites, was one of these responses. Though 

seldom political in nature, it was in a great many cases 

a form of resistance at least to the abuses of the slave 

system as manifested in the conduct of individual masters, 

overseers, or other whites. And after all, slavery as 

most slaves experienced it was not the abstract institution 

that historians describe, a labor system rooted firmly in 

the economy and society of fifteen slave states; rather 

it was a bundle of complex human relationships confined 

for the most part to the immediate plantation area and 

seldom extending beyond the county in which the slave 

resided. Still, great care must be taken in generalizing 

about the criminal behavior of slaves. Statistics have 

severely limited value without intense examination and 

analysis of the fact situations surrounding the commission 

of particular crimes. Likewise, individual fact situations 

must be analyzed in light of available statistics. Much 
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criminal activity, even though caused by slavery, did not 

even in minor ways threaten the peculiar institution. 

Theft, larceny, and burglary provide good examples of 

crimes whose causes might be connected to the slave's 

condition, but which could not be classified as serious 

resistance to slavery even of a highly individualized 

nature. Gerald Mullins has described slaves'."cooperative 

night-time robberies that sustained the blackmarkets" as 

being "more 'political' in their consequences," representing 

"resistance to slavery itself."^ It is interesting that 

organized thievery satisfied Prederickson's and Lasch's 

definition of resistance as requiring organization, but 

Mullins invests the conduct of slaves in these cases with 

more content than they deserve.. Thievery was an outgrowth 

of slaves' impoverished status and substandard living 

conditions, but by stealing the slave did no more than 

attempt to better his position within the slave system. 

That on occasion ("persistent" is an unfortunate adjective 

here) stealing was highly organized meant only that it was 

more lucrative. 

Similarly, rape is difficult to deal with as a form of 

resistance to slavery. At first glance rape might seem 

to be a highly significant form of resistance or vengeance— 

the forcible sexual possession of the master's woman to 

humiliate and degrade the master. But the facts belie such 

an analysis. It appears that very few rapes were committed 
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against members of the master's family; rather most of 

the victims were lower class white women. Xn many of these 

cases there were hints of previous sexual relationships 

or at least flirtations with other blacks or even with 

the accused. Several victims were small children and 

others were attacked as they walked down lonely country 

roads. Such fact situations indicate that rape had more 

mundane purposes than resistance to slavery. Significantly, 

there is no evidence that any of the women killed by Nat 

Turner and his followers were sexually molested. These 

revolutionary blacks, opposed to bondage as they demonstrably 

were, did not associate rape with resistance to slavery.^ 

On the other hand arson was a crime uniquely suited 

to slave resistance. In fact arson had few other purposes 

than the satisfaction of a slave's desire for revenge either 

against individual masters or the slaveholders of the 

county in which the slave resided, a group of whites that 

to most slaves represented the institution of slavery as 

they knew it. Not only was the perpetrator hard to dis¬ 

cover in any case but slave women could burn barns just 

as easily as slave men. Female slaves, who committed very 

few capital crimes in nineteenth-century Virginia, 

constituted almost a third of the convicted arsonists 

(Table I). Whites frequently connected arson with insur¬ 

rection plots and almost always attributed mysterious 

fires to slaves. A petition from several citizens of 
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Amelia and Nottoway counties to the governor of Virginia 

revealed how arson could wreak havoc among slaveowners. 

The petitioners urged the governor to approve the death 

sentence of a slave who had been convicted of arson 

because of "the frequent occurrence of this crime in our 

vicinity and the facility with which its perpetrators have 

hitherto escaped justice, ... 

Fire in the hands of this ignorant and 
misguided portion of our population has 
become an alarming source of mischief. 
The amount of property that has been 
consumed in the last few years by this 
devouring element and by the instrumen¬ 
tality of this wicked and miserable 
people ... has been immense. We are 
in danger of having our dwellings lighted 
over our own and families£*J heads. We 
hold our property by a tenure which is 
completely at their mercy. Many of our 
citizens have been doomed to witness in 
one night, nay in one hour, the destruction 
of a year[']s labour by the hands of the 
midnight incendiary£.J66 

Arson was a capital offense for slaves in almost every state. 

Unlike arson, assaults on and murders of whites 

resulted from a wide range of motives, but they were the 

gravest crimes that slaves could commit short of insur¬ 

rection. Despite the severe criminal sanctions against 

attacks on whites, slaves committed assaults and murders 

more frequently than any other serious crimes (Table I). 

Some indication of the predominant motives for such crimes 

are apparent from a glance at the statistics alone. From 

1790 to 1864 Virginia slaves were convicted of murdering 

at least 194 whites. In contrast only ninety-two blacks 
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met their deaths at the hands of slaves (Table I). In 

the seven-year period from 1827 through 1830 and 1833 

through 1835 the imbalance was even greater. While 

thirty-four whites were murdered by slaves, only twelve 

blacks met a similar fate (Tables IX and X). These numbers 

may not entirely reflect reality, however, since whites 

did not consider it as serious a crime for a slave to 

commit murder or manslaughter on another slave as to kill 

a white. Some slaves may have escaped even a trial when 

their victims were other slaves. But this cannot com¬ 

pletely explain the large disproportion between white and 

black victims. Even if the number of black victims would 

have equalled the whites, the statistics would still be 

remarkable because of the frequency of contact between 

slaves and the severe punishments for slave violence against 

whites. 

These statistics combined with analysis of fact 

situations contained in the trial records and petitions in 

the Virginia executive correspondence, the appellate court 

reports of other states, and the secondary literature 

strongly suggest that the great majority of the murders 

and assaults that slaves committed on whites resulted 

from far more complex causes than the viciousness of 

individual slaves. Instead, such evidence indicates that 

most of these crimes were somehow connected with the general 

conditions that prevailed under the slave system, or more 
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important, were reactions to specific abuses that slavery 

fostered. Also in several cases such crimes stemmed 

from outright defiance of some aspect of the peculiar 

institution itself. Of course many murders and assaults 

stemmed from baser motives. For only one example, in 

1833 a Virginia slave murdered a white woman because she 

refused to have sexual intercourse with him.^ But in 

most cases the motives of the slaves were not so simple. 

Though more slaves murdered their own offspring than 

white children in Virginia (Table I), white children were 

killed on several occasions there as well as in other 

states. In most of the recorded cases the murderer (more 

frequently the murderess) was the child's nurse. In 

Alabama the slave Godfrey, who was at most fourteen years 

old himself, was sentenced to death for the brutal hatchet 

murder of a four-year-old white boy. Godfrey was the boy's 

nurse and the victim had apparently broken Godfrey's kite. 

More typical cases were one in Virginia in 1834 and 

another in Alabama thirty years later. In the Virginia 

case the slave Nelly poisoned a white child because she 

had grown weary of getting up with him at night. The 

Alabama slave woman had attempted to administer poison to 

the child because she was tired of nursing it. Thus 

whites who shunned the duties of childcare and made their 

slaves act as surrogate mothers for their children 

occasionally risked the loss of the child. Such misfortune 
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could befall even the best of the slaveholders. Cassius M. 

Clay lost a child at the hands of one of his female 

- 68 
slaves. 

Such cases also illustrated the importance of poisoning 

as a means for female slaves to punish whites who had 

incurred their ill will. Whites demonstrated their 

uneasiness on this matter by making it a separate capital 

offense for a slave to attempt to poison a white. The 

Florida Supreme Court considered poisoning a crime "far 

exceeding all others in atrocity." A Virginia slaveowner* 

who had barely escaped a poisoning attempt by one of his 

slaves* spoke the fears of much of his class. Urging the 

governor to affirm the death sentence of his slave rather 

than transport him* John D. Dosewell pointed out that 

slaveholders "are in a great degree in the power of their 

slaves* who cook and prepare all their food* . . . The 

owners of slaves must abandon them entirely* or live in a 

condition almost worse than death* if their slaves shall 

once find out that they may improve the opportunity of their 

malignity* which is twice* and sometimes thrice every day 

presented* at the hazard only of exchange of residence.” 

A Georgia overseer wrote his employer that "Darkey* one of 

the women* upon being 'moderately corrected*1 had 

terrorized the household by threats of poison." Such threats 

occasionally became realities. Slaves made use of a 

variety of substances tôodispatch their masters or 
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overseers. Most frequently slaves used such common poisons 

as arsenic* strychnine* laudanum* and "the seed of the 

Jamestown weed." But whites also tasted other unpleasant 

materials when slaves could not obtain standard poisons. 

"Powdered scopions [sic] ashes* four snake heads* and 

spiders beaten together in buttermilk*" "rat*s bane," 

"mixtures of leaves and heads of reptiles*" powdered glass 

and even crushed puppies comprised part of the menu. 

Though Virginia slave women committed only fifteen of the 

fifty-five attempted or successful poisonings that occurred 

in Virginia (Table I)* evidence from the courts of other 

states indicates that the crime was a favorite of female 

slaves.^ 

Since the master rather than the slaves had control 

over matters of marriage and divorce* the human passions 

that such relationships engendered could result in the 

death of the master when he tried to thwart the will of his 

slave. In such cases slaves murdered white men and women 

because they had exercised one of the basic rights common 

to masters and mistresses throughout the slave states—the 

right to control the family relationships of their chattels. 

A Tennessee court* for example* pronounced a death sentence 

on a slave for "a cruel murder* inflicted on a feeble old 

man* who had always been kind to you* and for no other 

reason than that he would not consent that you should gratify 

the unlawful desire to abandon your wife and take another." 
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A Virginia slave murdered her mistress in 1827» apparently 

because the mistress had denied the slave the right to 

marry the man she wanted. In the same year a husband and 

wife* who were the property of different owners, conspired 

to poison her master because he refused to allow her 

husband to see her. Two years later a slave conspired to 

murder a white man who was preparing to sell the slave's 

wife and child.^ 

Generally, conspiring to murder the master ranked 

second only to insurrection as a challenge to the slave 

system. Chief Judge Thomas Ruffin of the North Carolina 

Court of Appeals considered it a more dangerous crime even 

than insurrection. Ruffin thought "the crime of conspiracy 

among slaves against the lives of those to whom they owe 

immediate domestic allegiance is, though not of so extensive 

consequence, more to be apprehended than that of general 

insurrection. It is more likely to be of frequent 

occurrence, and is more dangerous than the other, because 

it is not so easy of resistance." In the 1827-1830, 

1833-1835 period in Virginia there were five thwarted 

conspiracies and several that succeeded (Tables II-VIII). 

Such conspiracies usually resulted from habitual cruel 

treatment by a master or overseer. A Virginia lawyer 

asked the governor to transport certain slaves because 

the crime had been the consequence of "the severity and 

privations which they endured under the discipline of a 
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most rigid master, . . ." In another case six slaves 

dispatched a master who had chained a slave who was also 

his daughter because she refused to have sexual intercourse 

with him. Such conspiracies were often the result of 

careful planning. Five Kentucky slaves agreed to wait 

until their overseer administered an especially brutal 

flogging before they killed him. When he did, they made 

71 good their pledge. 

In most cases attacks on whites were more spontaneous, 

but they were related to problems of discipline and slave 

control. Hotly pursued runaways occasionally turned upon 

72 their hunters and killed them. A Georgia patrol made 

the mistake of pursuing without weapons a slave who had 

insulted and threatened them. They cornered the slave near 

his master's home when he turned on them with a knife, 

killing one and severely wounding another. The desperate 

and enraged slave then ran into his master's house and 

attempted to kill that unsuspecting individual with an 

axe. When a patroller arrived with a gun and shot the 

slave in the arm, he cut his own throat and escaped the 

gallows as well as the patrol. Another pertinent example 

of outright rebellion occurred in Charleston in the late 

1850's. The princip&l actor in the drama was the slave 

"Nicholas, who was proved to be a very bad, ungovernable 

and reckless fellow, and who held that he was not a slave, 

and that he owed obedience to no one, . . . " While 



56 

confined in the Charleston workhouse, Nicholas resisted 

an attempt to take a slave girl who had just been purchased 

out of the prison, which precipitated a full blown prison 

riot. The blacks overcame the guards and Nicholas along 

with two other slaves escaped from jail. Though they had 

not killed anyone, all three slaves paid for their re¬ 

bellion with their lives.^ 

Another unhealthy situation for whites occurred when 

they attempted to punish a slave who had determined that 

he had been punished for the last time. There were many 

slaves who would have agreed with the Virginia slave, 

Patrick, who "said that he was a good Negro when he was 

let alone, but if he was raised he was the devil. 

Attacks on whites in these circumstances could be sudden 

or coolly rational. Ralph Planders discovered two Georgia 

cases that illustrated both varieties of violent response. 

One overseer ordered two slaves to help him pursue and 

punish another slave, "but all three slaves pounced upon 

that unfortunate individual when they reached the swamp, 

killed him, ripped open his bowels, and concealed the 

grisly evidence in the swamp." But in another case, 

"William Pierce told one of his slaves that after the meal 

he would be punished for some misdemeanor. The Negro 

feigned submission, but as soon as Pierce came near enough, 

struck him with an ax, splitting his head." In Arkansas 

the slave Austin, after his master threatened him with a 
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whipping for impudence* "told his wife they were going to 

take him* but that he would not be taken by his master or 

any body else* and that he would knock the first man down 

that came into the room." The next morning* when the 

master and several whites approached him to administer a 

75 whipping* he killed one of them with an axe. Whites 

other than the master or overseer were subject to the same 

dangers. In a Virginia case a slave had accidentally 

allowed a tree that he was cutting to fall on a white man's 

dog. The white approached the slave threatening to give 

him 500 lashes* but the slave struck first* with his axe. 

Though the slave might intend originally to keep the master 

from beating him* pent-up hatred might cause him to kill 

the white who had dominated him for so many years. A 

Virginia slave told a white witness that his master was 

"such a rascal and has treated me so mean*" and that 

"when he first struck he did not intend to kill him* but 

something* he could not tell what* had induced him to re¬ 

peat the blows." Another slave "rejoiced as he dug his 
m £. 

master's grave* 'I have killed him at last.'n/ 

Various motives might impel the slave to react 

violently against aspects of servitude* but violence 

usually brought no more than fleeting pleasure or satisfac¬ 

tion. Gerald Mullins describes the situation of the 

plantation slave perfectly: "He committed his trans- 
\ 

gression and then could do little more than wait to be 

discovered and punished." Mullins cites the exemple of 
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a slave who "methodically stalked and killed his master»" 

then "simply 'went home.'" Such examples could be 

multiplied. One of the most instructive of them involved 

a group of Alabama slaves whose master performed services 

for plantation owners. While engaged in work on a planta¬ 

tion» the slaves rose up against their master» murdered 

him and buried his body in the bank of a ditch» then con¬ 

tinued to work under the supervision of their black foreman 
« 

until they were arrested. For the typical slave there was 

77 simply nowhere to go but "'home.'" Violence was an un¬ 

rewarding protest against the brutalities of slavery» but 

it was a choice dictated by the plantation regime. 

Most important only a tiny minority of slaves 

actually chose the path of violent resistance to slavery. 

In the period 1827-1830» 1833-1835 only sixty-eight 

Virginia slaves» or an average of about ten per year» 

attacked or murdered whites. (Table IX) Out of a popula¬ 

tion of nearly 470,000 slaves these numbers were not im¬ 

pressive. Rebellious slaves were greatly outnumbered by 

those who endured repeated brutalities and witnessed the 

similar suffering of others and, perhaps wisely, did nothing. 

The violent slave criminal was no "Sambo," but he was also 

an untypical member of the slave community. 

In many murder and assault cases slaves were simply 

trying to protect life and limb from the vicious onslaughts 

78 of masters, overseers, or other whites.' These cases 

presented the courts with a difficult and potentially 
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explosive issue—whether a slave could in any situation 

resist an attack by a white. Though the issue lurking 

behind these cases was whether a slave had any right of 

self defense, there was little chance that the murder of 

a white would result in a verdict of justifiable homicide. 

Instead the slave could only hope to be convicted of a 

lesser offense than murder. 

The North Carolina Supreme Court struggled with the 

problem on four different occasions from 1834 to 1857* 

In the first case a slave had taken flight when his over¬ 

seer attempted to whip him. While the slave was running 

away, the overseer shot him in the back. The slave con¬ 

tinued to flee but was overtaken. When the overseer 

caught up with the slave, he had no weapons while the 

frightened slave had drawn a knife. In the ensuing 

scuffle the slave stabbed the overseer in the arm and be¬ 

fore a doctor arrived the white bled to death. At the 

trial the jury returned a special verdict, finding that 

the slave had committed the act but asking the court to 

decide whether the slave had committed murder or only 

manslaughter. The trial judge sentenced the slave to 

death for murder. The slave appealed and with the aid of 

two excellent attorneys asked the Supreme Court to over¬ 

turn his death sentence. 

The issue in the case was complicated by the ruling 

. 70 xn an earlier decision, State v. Mann, where the court 
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held that an assault and battery on a slave by the master 

was not a crime. In State V. Mann, as in the instant 

case, the master had shot the slave. Thus the owner had 

absolute power over his slave short of killing him. 

B. F. Moore, who made the main statement for the defendant, 

criticised State v. Mann and attempted to skirt around it 

by arguing in broad terms. At one point he warned the 

judges that "they must pass through Scylla and Charybdis; 

and they may be assured that the peril of shipwreck is not 

avoided by shunning with distant steerage, the whirlpool 

of Northern fanaticism. That of the South is equally 

fatal. It may not be so visibly seen; but it is as deep, 

as wide, and as dangerous." Moore emphasized that the 

slave was only disobeying rather than actively resisting the 

overseer when he was shot. Justly provoked by the shooting 

and under the influence of ordinary human frailty, his 

reason was dethroned by the shooting, which reduced the 

crime to manslaughter. Moore argued that the overseer 

would have at least bteen guilty of manslaughter if the 

slave had died. 

The problem was that the slave had not died. Thus 

the overseer had not committed a crime, and the prosecutor 

argued that a "legal provocation" was essential to reduce 

the crime to manslaughter. Judge William Gaston agreed 

with the prosecutor that there was not a legal provocation 

but maintained that the slave's action should be judged by 
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an altogether different criterion. "[I]f the passions of 

the slave" he said* "be excited into unlawful violence by 

the inhumanity of his master or temporary owner* or one 

clothed with the master's authority* is it a conclusion 

of law, that such passions must spring from diabolical 

malice?" Gaston could not "believe that this is the law 

of a civilised people in a Christian land" and refused 

8o "to infer malice contrary to the truth." 

Such issues were somewhat easier for the court to 

resolve when a white other than the master or overseer 

was involved. In an 1840 case a slave had killed a white 

who had attacked him with a knife and fence rail. The 

slave was convicted of murder* but the Supreme Court 

overturned the conviction. The trial judge had refused 

to instruct the jury that insolence from a slave did not 

justify a white in committing an excessive battery. The 

Supreme Court ruled that a battery which endangered the 

slave's life or threatened great bodily harm would amount 

to a sufficient provocation to reduce the crime to man¬ 

slaughter. Any other result would be "savage." The slave 

"may have been disciplined into perfect obedience to the 

will of his master* and* therefore* habitually patient 

under his correction; but he cannot but feel a keen sense 

of wrong when authority is wantonly usurped over him by a 

8l stranger* and exercised with cruelty." 
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In 1849 over a strongly worded dissent by Chief 

Judge Ruffin the court reduced another verdict from murder 

to manslaughter. Two drunken whites had accosted three 

slaves and began beating one of them. One slave grabbed 

a fence rail, struck both of the whites and killed one. 

Convicted of murder, the slave appealed, arguing that he 

was guilty only of manslaughter. Each Judge filed a 

separate opinion. Judge Richmond Pearson pointed out that 

the prosecutor was asking the court to add to the list of 

"constructive murders," or murders where malice was only 

implied. If a white would have killed under similar 

circumstances, the killing would have been "ascribed to 

passion and not to malice," thus reducing the crime to 

manslaughter. "[A]]re we not forced*;" he said, "in spite 

of stern policy, to admire, even in a slave, the generosity 

which incurs danger to save a friend? The law requires a 

slave to tame down his lowly condition, but it would be 

savage to allow him, under no circumstances, to yield to 

generous impulses." Judge Frederick Nash emphasized that 

common law principles should apply to slaves* cases when¬ 

ever possible and that only the legislature should make 

such sweeping changes in the law. 

In his dissent Chief Judge Ruffin scored his colleagues 

for indulging in "rash expositions, not suited to the actual 

state of things and not calculated to promote the security 

of persons, the stability of national institutions and the 
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common welfare." He argued thaï; the whites had committed 

no more than an ordinary battery. According to Ruffin the 

court should have more carefully observed the realities of 

Southern race relationships in deciding the case. The 

other judges had argued that slaves would tend to react 

from passion rather than malice when whites attacked them, 

but Ruffin advanced a different theory of slave personality. 

He asserted that "a common battery from white man ... 

does not ordinarily provoke a slave to go to the extremity 

of taking life." The Chief Judge claimed that "In the 

course of nearly forty-two years of personal experience in 

the profession and a very extensive intercourse with other 

members of the profession from every part of the State, I 

have known or heard of half a dozen instances of killing 

or attempting to kill a white man by a negro in a scuffle, 

although the batteries on them by whites have been with¬ 

out number, and often without cause, or excessive." 

Ruffin found in the very nature of black slaves a funda¬ 

mental difference between them and the white population. 

For it is an incontestable fact that the great 
mass of slaves—nearly all of them—are the 
least turbulent of all men; that, when sober, 
they never attack a white man; and seldom, 
very seldom, exhibit any temper or sense of 
provocation at even gross and violent inju¬ 
ries from white men. They sometimes deliber¬ 
ately murder, oftener at the instigation of 
others than on their own motive. They some¬ 
times kill each other in heat of blood, being 
sensible to the dishonor in their own caste 
of crouching in submission to one of themselves. 
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That, however, is much less frequent than among 
whites, for they have a duller sensibility to 
degradation. 

He condemned the court for actually encouraging slaves to 

resist whites "upon the notion of a generous sympathy with 

their oppressed fellow-servants, . . . First denying 

their general subordination to the whites, it may be 

apprehended that they will end in denouncing the injustice 

of slavery itself, and upon that pretext, band together 

3 2 
to throw off their common bondage entirely." 

Ruffin's fears may have been considerably lessened 

with the knowledge that the North Carolina Supreme Court 

was the only court that took such an advanced position. 

The Alabama Supreme Court demonstrated some willingness 

to insist on proof of express malice when slaves were 

accused of capital offenses. A Mississippi statute re¬ 

quired proof of express malice to convict slaves of murder 

when they killed whites other than their masters. or<. over~ 

seersj otherwise only proof of implied malice was necessary 

for a murder conviction. Most other state legislatures 

responded to ideas similar to Ruffin's and dispensed with 

the requirement of express malice. Where statutes were. 

not specific courts usually rejected the approach of the 

North Carolina court. The Georgia Supreme Court, for 

example, held that for slaves there was no alternative 

but justifiable homicide or murder when they killed whites. 

The only time that a slave could justly kill a white was 
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when the white attacked him "with an instrument, or in 

the use of means calculated to produce death." According 

to the court* if it allowed the slave to judge the legality 

of his master's punishment; it would encourage "servile 
Q a 

insurrection and bloodshed." 0 

The decisions of appellate courts provide one way to 

measure whites' reaction to criminal behavior on the part 

of slaves. Statistics provide another* Apparently» com¬ 

prehensive data is available for only one state» Virginia. 

Not only is one state unreliable for purposes of broad 

generalization» but the problem is also complicated by 

the fact that Virginia was somewhat unique. In law the 

Old Dominion had the harshest system of criminal justice 

in the South» but in practice it may well have been one 

of the most merciful. While county courts routinely sen¬ 

tenced blacks to death for a large number of crimes» the 

governors routinely commuted many of these sentences to 

transportation. According to Phillips fully two-thirds 

of the slaves condemned to death from 1790 to 1864 were 
O A 

transported rather than hanged. 4 Despite these drawbacks» 

there is no other comparable data available» and an 

analysis of even one state is useful. 

The large number of transportations in Virginia can 

be explained in two ways. First» the governors used 

transportation to mitigate the harshness of the penal 

codes. In the period 1827-1830» 1833-1835 Tables II 
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through VIII contain the entire number of death sentences 

actually carried out during those years. Thus crimes 

against property, even the dangerous crime of arson, 

were not punished capitally. If this was true during 

the entire period, then slaves in reality had to worry 

very little about suffering the death penalty for crimes 

other than serious offenses against the person. Second, 

the large number of transportations illustrate again the 

slave*s dual status as person and property. Transporta¬ 

tion saved the state great expense. Since the state re¬ 

imbursed masters when their slaves were put to death, 

executions of slaves were inordinately expensive. For 

example, from 1820 through 1831 the state paid almost 

$125»000 to masters whose slaves were condemned to death. 3 

Sale and transportation gave the state an opportunity to 

recoup its losses. 

In several senses the system of criminal justice for 

slaves as it existed in Virginia was profoundly irrational. 

Masters lost money since they never received full value 

for their slaves. The state lost significant sums in 

trying and condemning slaves for capital crimes; though 

many slaves were sold out of the state, the government 

incurred the expense of keeping them until they were sold. 

A revision of the penal laws, eliminating such offenses 

as burglary (which was the largest crime category next to 

murder—Table I), arson, horse stealing, and theft from 
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the list of capital crimes, might have been a more sensible 

approach. Still the system did serve to ensure the removal 

of criminally inclined slaves and prevent them from in¬ 

fluencing others. Since imprisonment was not a realistic 

alternative for slaves, and the lash may not have been a 

satisfactory instrument of reformation, transportation 

provided an alternative short of mass hangings. But the 

system was irrational in another important sense. The 

large number of transportations eliminated any deterrent 

effect that the laws may have otherwise produced. As 

one justice of the peace assured the governor, "among 

the blacks, the idea of being transported produces but 

little terror." Thus the system failed both to reform 

and deter. 

As slaves committed more serious crimes, however, 

the state exacted the death penalty in a larger number of 

cases (Table IX). Especially if slaves murdered, robbed, 

or raped whites, their chances for survival were slim. 

Strangely, in five out of six robbery cases slaves 

suffered the death penalty, making robbery at least in 

statistical terms the most serious offense that a slave 

could commit (Tables II, VI, VIII). Well over half of the 

slaves convicted of conspiracies, attempted murders, and 

lesser assults escaped the gallows, but enough slaves 

suffered the death penalty to indicate that Virginians 

were fearful of those forms of slave crime. Thus when 



slaves engaged in criminal activity that directly threatened 

the persons of whites, the actual enforcement of the law 

more closely corresponded to the written code. That 

whites considered such crimes to be quite serious is 

apparent when the statistics on capital punishment of 

slaves for similar crimes against both races are compared. 

In only two cases of fourteen did slaves suffer the death 

penalty for killing other blacks.(Table X). In the 

category of assaults and attempted murders Phillips re¬ 

ported that only two convictions of the 111 that occurred 

in Virginia during the antebellum period involved black 

victims (Table I). 

Whites were far more concerned about the chastity of 

white women than the physical security of slaves. 

Statistics from Virginia indicate that whites considered 

rape more serious even than attempted murders and assaults 

on whites. For actual as opposed to attempted rape a 

larger percentage of convicted slaves suffered the death 

penalty than for murder of whites (Table IX). Still, 

whites* attitudes toward rape were not monolithic. A 

large number of rape cases involved lower class women of 

questionable morals. When slaves or free blacks were 

accused of raping such women, whites occasionally would 

87 
side with them rather than the women. / Such cases could 

reveal class conflicts within communities. The magistrates 

who had sentenced one slave to death wrote the governor 
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urging him to uphold the sentence* If the slave was 

allowed to escape, they said, "the Community will not be 

safe from their outrages, and especially females in the 

humble walks of life, who have not thrown around them the 

88 
protection of wealth and of influential friends . . 

Eagerness to punish slave rapists was occasionally 

reflected in the decisions of appellate courts. Chief 

Judge Lumpkin of the Georgia Supreme Court proclaimed 

that "I would, were I in the Jury-Box seize upon the 

slightest proof of resistance—notwithstanding she may 

have been enticed to give her consent, in the first 

instance—even the usual struggles of a modest maiden, 

young and inexperienced in such mysteries, to find, . . ., 

that the act was against her will and that the presumption 

89 
of law was so strong, as to amount to proof of force." 7 

But other judges were more sensitive to the rights of 

the accused than Lumpkin. In contrast to the Georgia 

court other appellate courts insisted on proof of force 

before they would allow a rape conviction to stand. 

Though the Tennessee Supreme Court thought that "In 

the black catalogue of crimes there is none which so 

shocks all men," it overturned a slave's rape conviction 

because he had not used force on the woman but attempted 

to have intercourse with her by impersonating her husband. 

The Alabama Supreme Court came to the same conclusion though 
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it recommended that the legislature pass a statute punish¬ 

ing carnal knowledge of a white woman under fradulent 

pretenses. The General Court of Virginia handed down a 

similar decision. The Arkansas Supreme Court overturned 

a rape conviction because the slave had abandoned his 

purpose when the white woman resisted. The Arkansas high 

court overturned convictions in four of the five rape 

cases that came before it* demonstrating how sensitive 

some appellate courts were to the rights of slaves even 

gn 
when they were accused of raping white women. 

Since so many rape cases involved women whose moral 

standards deviated from those of respectable whites* and 

rape accusations were easily fabricated* courts showed 

some interest in protecting slaves from false accusations. 

The Arkansas Supreme Court held that a woman should be 

required to answer a question as to whether she had 

offered to drop the prosecution in exchange for payment 

from the master. “£N]O matter how abandoned the female 

may be," said the court* "she is still entitled to the 

protection of the law* which* in all cases* regards him who 

violates her as a monster. But* ... rape* though a de¬ 

testable crime* 'is an accusation easily to be made* and 

hard to be proved* and harder to be defended by the party 

accused: though never so innocent.1" In a North Carolina 

case the trial court had instructed the jury that even 

though the prosecutrix had testified falsely in some par¬ 

ticulars* it could consider the whole of her testimony* 
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separating the false from the true. The Supreme Court 

overturned the conviction, directing that if her testimony 

was false in any particular, the whole of it should be 

disregarded. Also appellate courts usually allowed slaves 

to prove facts damaging to the character of the prosecutrix 

if they were related to the commission of the crime. Most 

courts would have agreed with the Missouri Supreme Court 

when it ruled that defense counsel could not ask general 

questions about the character of the girl's parents. 

nA child's teeth" it said, "shall not be set on edge be¬ 

cause its father has eaten sour grapes." But courts did 

allow slaves to prove that the woman was a prostitute or 

that she had previously engaged in sexual intercourse 

with blacks. 

The court cases and the Virginia statistics reveal 

contrasting aspects of whites' attitudes toward rape. 

On the one hand rape was punished quite severely; on the 

other hand courts tried to ensure that slaves would not 

be punished unjustly. The complexity of whites' response 

toward rape was true of slave crime in general. The law 

recognized slaves as persons under the criminal law, but 

it did so for the purpose of punishing them. Though slaves 

were regarded as persons, the property aspects of their 

legal status never completely disappeared. Slaves 

suffered as a result of this dual status as exemplified 

by the virtual elimination of imprisonment as an alternative 
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for the punishment of slaves, but in some instances their 

dual status benefitted them as the Virginia statistics on 

sale and transportation make clear. Though in practice whites 

did not treat slaves as harshly as the law allowed, criminal 

justice was marked by pervasive inequality and frequent 

brutality. The complex response toward slave crime as 

revealed in the substantive law of crimes and punishments 

was even more apparent in the law of criminal procedure 

as it applied to slaves. 
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CHAPTER II 

FROM MASTER TO MAGISTRATE 

After analyzing the substantive criminal law of slavery, 

abolitionist Charles Goodell concluded that "The slave, 

who is but * a chattel1 on all other occasions, with not one 

solitary attribute of personality accorded to him, becomes 

*a person1 whenever he is to be punished! He is the only 

being in the universe to whom is denied all self-direction 

and free agency, but who is, nevertheless, held responsible 

for his conduct, and amenable to law* . . . He is under 

the control of law, though unprotected by law, and can know 

law only as an enemy, and not as a friend." But the 

problem of the slave criminal did not end with this simple 

and brutal solution. As the North Carolina Supreme Court 

queried in 1856, "The slave is put on trial as a human being; 
entitled to have his guilt or innocence passed on by a jury. 

Is it not inconsistent, in the progress of the trial to 

treat him as property, like a chattel—a horse, . . . ?"^ 

Since slaves were deemed to be as morally and legally 

responsible for their crimes as whites, would they also 

receive in equal measure the benefits of a procedural 

system designed to protect the innocent as well as to punish 
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the guilty? Responses to these questions varied from 

state to state, and the solution arrived at even within a 

given state was often complex and frequently contradictory. 

Whether the slave was to be treated primarily as a person 

or as a chattel depended on the nature of the crime he 

committed and the jurisdiction in which he resided. Even 

in states that designated chattels nequaln before the law, 

the courts encountered numerous difficulties in attempting 

to apply white law to black slaves. 

For most slaves the master or overseer was the primary 

agent of discipline and control. In the interests of 

efficiency and for the protection of the master*s property 

rights a multitude of petty offenses was consigned to an 

informal system of plantation justice. Often this system 

included minor offenses such as thefts, trespasses, and 

assaults on other slaves committed on neighboring plantations. 

For depredations of this character the planters might simply 

get together and agree on a punishment, usually a specified 

number of lashes administered by the master of the offending 

slave. The law not only sanctioned this system but 

encouraged it. An Arkansas statute, for example, forbade 

magistrates to indict slaves for minor offenses until the 

master had time to "compound with the injured party, and 

punish his own slave." An Alabama Supreme Court decision 

in 1846 revealed the rationale behind this policy. A 

master had sued his overseer for beating a slave. The slave 
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was caught stealing from a neighboring plantation and the 

wronged planter had arranged with the overseer to have the 

slave corrected. A violent beating followed; the master 

sued and won at trial; but the Supreme Court exonerated 

the overseer on appeal. "The good morals and quiet of the 

State;" it said; "are not concerned in the prosecution of 

every slave who may commit a larceny. So far as it concerns 

the public; it is quite as well; perhaps better; that his 

2 
punishment should be admeasured by a domestic tribunal." 

Proslavery writers often praised this system as a 

positive good. "On our estates;* wrote the editor of 

DeBowls Review» "we dispense with the whole machinery of 

public police and courts of justice. Thus we try; decide; 

and execute the sentences in thousands of cases; which in 

other countries would go into the courts." Plantation 

justice served both the public interest and the master*s 

property rights by saving both the expense of criminal pro¬ 

ceedings; but slaves did not always fare so well. In 1839 

a North Carolina master was convicted of the murder of one 

of his female slaves. Over a four-month period he had 

whipped her; beaten her with clubs and iron chains; burnt 

her, and forced her to work all the while. The slave 

suffered these tortures because her master believed she 

was stealing his turnips and that she had tried to burn 

his barn and house. She even confessed to all of these 

crimes after repeated beatings.^ This was an extreme case. 
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Most slaves did not endure such travails. Paternalism, 

self-interest, and common humanity may have dictated a 

generally lenient policy, but these were far from dependable 

guarantees. The numerous civil suits that masters brought 

against overseers and hirers for severely wounding or 

killing slaves indicated that gross abuse was all too 

common.'* By allowing private whim so large a role in its 

legal system the slaveholding states relegated the slave 

to an arbitrary system of personal justice capable of 

great abuse, and excessive cruelty could be well shrouded 
g 

in the silence of the plantation. 

Urban masters did not exercise such extensive powers 

of punishment over their bondsmen as their counterparts in 

the rural South. The interdependence of city dwellers 

required the partial replacement of the personal justice 

of the master with the dispensations of public agencies. 

Municipal authorities not only tried slaves for violations 

of municipal ordinances and some state laws but often 

acted for the master in punishing slaves for purely 

domestic infractions of discipline. Every city allowed 

the master to send slaves to the workhouse or jail to have 

them corrected. This procedure outraged abolitionist 

William Jay who charged that "so far from any limitation 

of the owner’s authority and power, we find it to have 

enlarged. The public arm, instead of protecting the slave 

against the master, assists the master in the exercise of 
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his irresponsible despotism over the slave." Unlike other 

citizens the master "becomes ex officio» in virtue of his 

being a slaveholder, a judicial functionary himself, with 

the powers of a court of justice to award sentence, and 
7 

order a public officer to put it in execution--. . ." 

Though Jay*s description was correct, in condemning the 

system he ignored its effect on the slave, which was 

beneficial. As the government took over the functions of 

discipline from the master, the exercise of power was 

rationalized and thus became less arbitrary* City ordi¬ 

nances limited the number of stripes that could be adminis- 
O 

tered while the master's rage might know no bounds. 

Even in rural areas the master's power was far from 

comprehensive. It usually extended only to very minor 

offenses, and when such crimes were committed on neighboring 

plantations, masters were pot always disposed to punish 

their slaves, and aggrieved parties were not always willing 

to submit their grievances to private negotiation. As slave 

criminal activity became more serious or spread beyond the 

immediate limits of the plantation, the formal institutions 

of law enforcement increasingly intervened. As slave crime 

became more dangerous to society at large, the government 

replaced the master's private jurisdiction with its own 

courts. There was no sharp break, however, between public 

and private law enforcement. The progression from master 
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to magistrate was a gradual one* and the law recognized 

several intervening states where neither the master nor 

the courts exercised exclusive jurisdiction. 

In his travels through the South Frederick Law 

Olmsted realized how much effective law enforcement depended 

"upon the constant, habitual, and instinctive surveillance 
o 

and authority of all the white people over the black." 

Such surveillance was often legal as well as customary. 

Alabama gave home or plantation owners the right to inflict 

ten lashes on any slave who entered his premises unless 

the slave had his master*s permission to be there. Louisiana 

allowed freeholders to seize and correct any slave who was 

away from his master's residence and refused to submit to 

questioning. In Tennessee any person who found a slave 

hunting with dogs could summarily kill the dogs.*0 Several 

states, though they did not allow them to administer 

punishment, permitted whites to apprehend and carry before 

magistrates slaves guilty of such offenses as carrying guns, 

keeping dogs, insulting whites, unlawful assemblies, and 

seditious speeches.** Some states utilized this procedure 

against free blacks as well as slaves. In Missouri, where 

free blacks could not carry weapons without a license, a 

white could seize the weapon and keep it after proving the 

offense to a justice of the peace. Any North Carolina 

12 white could obtain a warrant to arrest black vagrants. 

Though the statutes confined this power to minor 
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offenses, and only those specifically designated, the weak 

agencies of law enforcement, often represented by a single 

constable or sheriff in a very large area, encouraged 

private initiative. Like plantation justice, private law 

enforcement invited abuse. In 1850 the Tennessee Supreme 

Court affirmed a judgment against a white man for beating 

a slave who had insulted him, warning that whipping 

required the order of a magistrate. In 1854 the Alabama 

Supreme Court also attempted to check the spread of such 

activity. Several whites had tried to search slave quarters 

and ended by assaulting the master who resisted them. 

Convicted at trial, the assailants appealed but were 

rebuffed. Reminding appellants that the slave's house was 

but an extension of the master's, the court denied that 

whites could conduct searches, even of slave quarters, 

13 
"without process of law." Numerous civil suits by masters 

against those who shot fleeing but unagrgressive runaway 

slaves also testified to the dangersnof private law 

enf orcement.^ 

Private police work was not only dangerous to the 

master's rights but ineffective, at best a sporadic and 

undependable means of slave control. Still, the courts 

would have been engulfed if forced to try the multitude of 

petty slave offenses that in various ways endangered white 

society. The slave patrol filled this gap. The evolution 

of the patrol in South Carolina illustrated the developing 
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need for formal agencies to control forbidden slave 

activities. In 1686 the legislature gave every white person 

the right to chastise slaves who ventured off their 

plantations without a pass. In 1690 it became a duty for 

whites on penalty of fine to punish wandering slaves. As 

this method proved ineffective* especially in times of 

public emergency* the patrol was formed as an arm of the 

militia.^ The slaveholding states adopted various but 

essentially similar methods of organizing patrols. Usually 

a county agency could appoint patrols whenever it determined 

the need for them.^^ Most able-bodied citizens were subject 

to a draft for patrol duty, and though evading patrol 

service appears to have been a favorite pastime* even the 

staunchest members of the community could be dragooned. 

William Johnson* Associate Justice of the United States 

Supreme Court* pleading that his obligations to the federal 

government were paramount* had to carry his case all the 

way to the South Carolina Court of Appeals to avoid 

17 
one hundred dollars in fines for refusing to ride patrol. 

But patrols generally consisted of the poorer elements in 

the community. One ex-slave described patrollers as "the 

offscouring of all things* the refuse* the ears and tails 

of slavery* the wallet and satchel of polecats* the 

exuvial* the meanest and worst of all creatures. Like 

starved wharf rats* they are out at nights* creeping into 

slave cabins to see if they have an old bone there; they 
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drive out husbands from their own beds and take their 

X s 
places." Masters as well as slaves frequently objected 

to the patrollers1 excesses. As early as 1740 the South 

Carolina legislature admitted that "Many irregularities 

have been committed by former patrols arising chiefly from 

their drinking too much liquor before or during the time 

19 
of their riding on duty." 

These august bodies were granted extraordinary powers. 

As the Arkansas Supreme Court observed, they were "in their 

20 nature partly judicial as well as executive, . . ."$ 

they were more than mere policemen, for they often exercised 

the power of punishment as well as arrest. In several 

states patrols could whip slaves and free blacks caught 

strolling about without a pass or taking part in unlawful 

21 assemblies. A minority of states refused to lodge such 

power in the patrol and required the acquiescence of a 

22 
magistrate before offenders could be punished. Not only 

did patrols exercise significant power over blacks, but 

certain aspects of their authority, in the words of the 

South Carolina Court of Appeals, were "in opposition to 

the common law rights of the citizens," specifically the 

right to be free from unwarranted searches and seizures. 

At times this power was carefully circumscribed. In 

Virginia patrols searching for illegal firearms needed a 

warrant before they could force their way into slave quarters 

when the master was absent. In Louisiana, however, patrols 
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were required merely to notify the master* if he was 

present when the patrol entered the plantation. In Alabama 

patrols were given full power to forcibly enter slave 

23 
quarters* kitchens* and out-houses. Abuse of these 

broad powers of punishment and search frequently incurred 

the hostility of individual masters who sought prosecutions 

or filed actions against patrols who exceeded their 

legitimate sphere of authority. As the cases revealed* 

many so-called patrols were irregular or self-constituted, 

and the defenseless bondsmen often suffered for the 

patrollers' private grievances against their masters. 

The high courts of North Carolina* South Carolina* and 

Louisiana affirmed judgments in favor of masters whose 

slaves had shown proper passes to patrols but were whipped 

anyway.^ The Arkansas Supreme Court rebuked a patrol who 

had exceeded their jurisdiction by attacking slaves in a 

neighboring township. ^ On occasion zealous patrollers 

blundered into open violations of the master's rights. In 

1824 a South Carolina slaveowner sued a patrol that had 

seized two of his guns from his black overseer. The Court 

of Appeals denied patrols the right to enter the house of 

a free man and seize his property where there was no riot 

or disorder.^ The most serious problems occurred when 

patrols were irregularly constituted* as illustrated by a 

North Carolina case zi 1845* Several white defendants were 

indicted for forcible resistance to a patrol. Three members 
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of a regular eight-man patrol had attempted to search the 

homes of the defendants' slaves and were greeted with 

weapons and threats. The trial judge ruled that less than 

a majority of the patrol could not act and dismissed the 

prosecution. The state appealed* but the Supreme Court 

affirmed. "If a minority can act," it said, "then each 

individual patroller may act by himself, and every man's 

property would be subject to the uncontrolled judgment or 

27 passion of a single individual." In unscrupulous hands 

the patrol could become an instrument of virtual tyranny, 

A South Carolina slaveowner was forced to move from his 

rural domain to Charleston to avoid the constant harrassment 

of a self-styled patrol that on several occasions shot his 
2 0 

dogs, beat his slaves, and verbally abused, him. These 

few cases, appearing in but a few of the slaveholding 

states, probably revealed only a minority of patrollers' 

29 
excesses. Many cases may have been resolved in lower 

courts, settled privately, or completely ignored. Signifi¬ 

cantly, a large number of the cases that did appear on 

appellate court dockets involved gross abuse of the master 

as well as the slave. 

Perhaps fortunately for the tranquility of rural 

communities patrols were not always a regular feature of 

life. Enforcement was often lax and at times nonexistent. 

Editors constantly complained that lax administration of 

the patrol laws endangered the white population. If these 
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editors had closely observed the activities of the police 

forces of the urban South, they may well have questioned 

the possibility of satisfactory surveillance of the slave 

population. Despite large numbers and permanent organi¬ 

zation the urban police seldom provided efficient *iaw 

enforcement. 

As many foreign travellers observed, police forces in 

the urban South dwarfed their counterparts in the cities of 

the North. As he travelled southward Olmsted discovered 

that "you come to police machinery such as you never find 

in towns under free governments: citadels, sentries, 

passports, grape-shotted cannon, and daily public 

whippings . . ."In Charleston police expenses were usually 

the largest item in the city's budget. This imposing 

array of force was intimately related to the need for control 

of the black population. Policemen's primary duties involved 

enforcement of state laws and municipal ordinances designed 

to restrict blacks in their movement, assembly, and a 

30- 

large number of other activities.. Still, few urban 

residents felt that they received adequate protection. 

"Police departments in Southern municipalities" according 

to Richard Wade, "were generally more imposing on paper 

than in fact. Despite their size and complex structure, 

the public was never satisfied for long." Special studies 

of Charleston and New Orleans confirm Wade's judgment, at 

31 least for those cities. The police were accused of 
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everything from incompetence to corruption. At times city 

dwellers thought the police so inadequate that they 

recommended direct enforcement of the law by the citizens. 

Despite Charleston's large police force, H. M. Henry found 

that rural patrols were more successful than the city 

police in curbing slave crime. 

That law enforcement was frequently more effective in 

rural areas than in the cities probably resulted from the 

constraints imposed on slaves by the plantation regime 

rather than the vigor of the patrollers. Historians of 

slavery have adopted widely contrasting views of the 

importance of the patrols. Such diversity of opinion 

probably reflects not the eccentricities of individual 

historians but the varying and flexible needs of individual 

communities. Often slaveowners simply did not want the slave 

codes enforced. The most important function of the patrols 

was their availability in times of increased slave crime‘ 

and insurrection scares, and the "pate-rollers" were 

successful enough in harrassing slaves to assume a high 

place in the hierarchy of slaves' hatreds and fears. But 

even in areas where patrols were constantly active, they 

could operate only in a limited sphere, suppressing 

unlawful assemblies and checking slave mobility. Southern 

legislatures granted them considerable authority to cope 

with illegal slave movement and association, but the statutes 

usually restricted them to relatively minor activities, and 
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the courts came down hard on patrollers who exceeded their 

legitimate powers. By limiting the patrollers* juris¬ 

diction the courts and legislatures undoubtedly served 

the slaveowners* interests. Groups of Negro-hating, lower 

class whites, armed with a roving commission to invade 

plantations and punish petty offenders, would have posed 

too great a danger to property rights. The master preferred 

to take his chances with the local justice of the peace, 

who might be less arbitrary and more susceptible to 

influence than the patrols. But the protection of the 

slaveowner, though always important, was not the ruling 

consideration. As Thomas R. R. Cobb declared in his 

treatise on the law of slavery, "The right of the master 

to control his slave is subordinate to the right of the 

State to hold the slave amenable to its laws; . . ."34 

Thus as slaves committed more serious crimes, they came 

increasingly under the.sway of public authority. 

Southern states adopted various methods of trial for 

slaves accused of minor crimes, but the central figure in 

all of these proceedings was the justice of the peace, the 

jack-of-all-trades of county government. Though these 

officials were never lauded for their legal acumen, it 

required small legal talent to try slaves. The statutes, 

where they bothered to elaborate at all, usually prescribed 

a brief and summary process for disposition of such cases. 

The justice might proceed to trial on a written complaint 
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or statement of the offense* and then continue unhampered 

by strict rules of evidence* juries* or in most cases* 

defense counsel. As Jeffrey R. Brackett has described the 

process in Maryland* the justice "might be called away 

from business or pleasure* when drunk or sober* to give 

sentence within a few hours perhaps of the commission of 

the offense* while the injured neighbors were still angry.n 

Moreover, there was usually no appeal from the decision of 

a justice of the peace. In many states a single justice 

tried and punished slaves and also free blacks for all 

manner of noncapital offenses from insulting whites to 

grand larceny. But whites did not always entrust their 

own fates to the mercy of the magistrates. While a Georgia 

justice of the peace handled the pre-trial proceedings* even 

in misdemeanor cases he did not preside at the trial* which 

proceeded before a higher court and a jury. Still* whites 

in the antebellum period did not and do not even now 

altogether escape the summary justice of magistrates. 

Efficiency militated against jury trials in minor cases. 

In Virginia* for example* four of the justices who composed 

the county or corporation court could try misdemeanor cases 

involving whites* but blacks still suffered discrimination 

35 since only one justice handled their cases. J 

Though trial by a single justice of the peace was a 

common procedure* not all states trusted the magistrate to 

exercise exclusive jurisdiction even over minor offenses. 
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In Louisiana he was assisted by four slaveowners. Alabama 

allowed the justice to order thirty-nine lashes for 

offending slaves, but a greater punishment required the 

consent of two freeholders. Mississippi adopted an even 

more elaborate system. In his study of slavery in 

Mississippi Charles Sydnor found that "As the years went by 

there was an increasing tendency to require the justice of 

the peace to call in advisers in the trial of slaves 

charged with lesser crimes." The final stage of this 

evolution was a court of two justices of the peace and 

five slaveholders, but only a majority was necessary for a 

conviction. In addition the master was allowed an appeal 

and trial de novo in a circuit court. In 1859 one master 

attempted to appeal the circuit court's decision to the 

Court of Appeals but was rebuked* The court found that 

such trials were becoming far too elaborate. "If the writ 

of error be allowed in this class of cases," it said, "then 

slaves, free negroes, and mulattoes, for the most trivial 

offences, will be allowed three distinct trials, any one 

of which, if found for the defendant, is final; while for 

capital crimes, involving life, no such provision is made, 

and while the superior race, the white man, has no such 

right extended to him, in cases of the greatest magni- 

tude, ..." Missouri required a jury trial if the 

37 master requested it. Though Alabama allowed the justice 

of the peace a large amount of discretion in trying certain 
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cases, if a slave was accused of a noncapital offense of 

a higher grade than petit larceny, he was tried before a 

court of two justices of the peace, the judge of the 

probate court, and a jury. Texas provided fuller guarantees 

than any other slave state for blacks accused of non¬ 

capital offenses* There all blacks received a jury trial 

and slaves were provided with court-appointed counsel.'5 

Since justice of the peace courts were sâldom courts 

of record, it is difficult to determine the quantity and 

quality of justice they dispensed. That several states 

required the concurrence of other whites before a magistrate 

passed sentence evidenced an element of mistrust on the 

part of the slaveholders. On the other hand, justices of 

the peace may have been susceptible to the restraining 

influence of the master, but the written record provides 

little basis for more than speculation on this point. 

Though the role of the rural justice of the peace in 

disciplining blacks may never be fully understood because 

of lack of evidence, the urban versions of the justices’ 

courts, the mayors’ and recorders’ or police courts, often 

left sufficient records of their proceedings or attracted 

enough newspaper reportage to provide insight into their 

role in the criminal justice system. Though the workings 

of the municipal courts might reflect in some degree the 

activities of rural justices, there were large differences 

between them. While urban life required a diminution of 
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the master's authority, in rural areas plantation justice 

must have prevented many cases from coming before a 

magistrate. Also the city provided slaves with far more 

opportunities to break the law. 

Much of the business of the municipal courts involved 

blacks. For example, in Mobile a majority of the cases 

that came before the mayor were for violations of the 

"Negro ordinances." Evidently in many cities the number 

of blacks who came before the courts was disproportionate 

39 to their representation in the population. 7 Though many 

blacks might come before the courts, full prosecution was 

seldom necessary. A summary of the disposition of slaves' 

cases by the mayor's court in Charleston in 1837 revealed 

that "of the 460 cases reported by the marshals for 

prosecution, but 22 were actually prosecuted, the penalties 

having been voluntarily paid in 303 cases, and in 118 cases 

having been remitted, thus preventing by a previous 

examination, 421 suits.These statistics indicate that 

the summary mode of trial in the lower courts and the legal 

ineptitude of lesser judicial officers may have had little 

effect on slaves whose masters were willing to avoid a 

trial by payment of a fine. A study of law enforcement in 

New Orleans during the 1850*s revealed that "Arrests, 

trials and convictions of blacks, both slave and free, were 

conducted with no substantial departure from the rigidity 

imposed on whites. Legal technicalities and a bungling, 
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often corrupt, legal system served as much to open 

opportunities as to restrict them." Conflicts of juris¬ 

diction between state and city courts, crowded dockets, and 

incompetence appears to have actually aided slaves.^ 

Ironically statutes and ordinances, by making slaves liable 

to punishment for such a large number of crimes, ensured 

that the courts would not be able to cope with the offenders. 

Though justices of the peace in rural areas and mayors1 

and recorders* courts in the cities handled the bulk of 

criminal cases involving slaves, and though they constituted 

slaves* primary contact with the institutions of public 

justice, their importance should not be exaggerated. 

Whipping was a severe punishment, but the magistrates were 

seldom allowed to decide issues of life and death. Such 

crucial determinations usually were the province of higher 

courts, operating under much more elaborate and strict 

procedural rules. As slaves were accused of more serious 

crimes, they were more likely to escape the personal justice 

that the master, the private citizen, the patrol, and the 

magistrate in varying degrees represented. As with most 

other aspects of the law of slavery, however, Southern 

states adopted a variety of methods for trying slaves 

accused of capital crimes. At one extreme were Virginia 

and South Carolina, which placed a high premium on efficiency 

and speedy justice. At the other extreme were states like 

Alabama, Mississippi, and North Carolina, which guaranteed 

substantial equality with whites. 
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In South Carolina two justices and three to five 

freeholders sat in judgment on all blacks accused of 

capital offenses. Guilty verdicts did not have to be 

unanimous. Until 1833 the only appeal allowed condemned 

blacks was in the nature of a writ of prohibition, which 

could not be addressed to errors committed during the course 

of the trial but only to the legality of the court*s 

assumption of jurisdiction. The few cases that arose 

illustrated the importance of even this severely limited 

right of appeal. In 1820 a slaveowner sought to overturn 

a guilty verdict against his slave for an attempted 

poisoning. Not only did the court fail to notify the master 

that his slave was going to be tried, but the two "justices" 

and one of the "freeholders" were not legally qualified 

to preside at slave trials. Though a state law directed 

that slaves be tried within six days of the commission of 

the offense, the court had tried him after the allotted 

period. In addition that eminent tribunal had allowed the 

alleged victim and even one of the presiding "justices" 

to testify against the slave without oath and in the absence 

of the accused. The South Carolina Court of Appeals 

overruled the decision because the inferior court was not 

legally constituted. "It is a case sui generis," the 

court said, "where a tribunal is created by act of assembly, 

to try cases of life and death, and contrary to the rules 

of the common law. Every feeling of humanity ahd justice 
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revolts at the idea* that any other mode of trial less 

formal and substantial than what the act has prescribed* 

should be sanctioned." But if the members of the inferior 

court would have possessed the requisite qualifications* 

notified the owner* and tried the case within the prescribed 

period* they could have flouted common law rules of 

evidence. In an 1824 case before the Court of Appeals the 

record revealed that the lower court had instructed defense 

counsel "that his efforts would avail nothing* as on the 

former trial of the prisoner for the same offense* they 

had heard the said counsel* and he had not made an alter¬ 

ation of the opinion they had formed.N The conviction was 

not overturned on this point but because proper warrants 

had not been issued the freeholders* and one of their 

number did not reside in the county where the offense 

occurred.^ 

Despite these cases the South Carolina Court of 

Appeals did not vigorously intrude upon the prerogatives of 

lower tribunals. In fact the high court was far more 

interested in convictions of guilty slaves than in the 

means by which trial courts obtained such convictions. In 

1830* when a master objected that the magistrates had tried 

his slave more than six days after the offense* allegedly 

insurrection* and that other slaves were allowed to testify 

against him without oath* the Court of Appeals was not 

disturbed. Judge Bay remarked that ’'when the dreadful . •,. 
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consequences of the insurrection of slaves in South 

Carolina, are taken into consideration, it appears to me, 

that the Judges of the superior courts ought to be extremely 

cautious in interfering with the magistrates and free¬ 

holders ... and that they ought not to be eagle eyed in 

viewing their proceedings, and in finding out and supporting 

every formal error or neglect, where the real merits have 

been duly and fairly attended to, and determined according 

to Justice. 

In the late 1820's and throughout the 1830's the 

method of trying blacks for capital crimes underwent con¬ 

siderable change. A special court was created for 

Charleston by a series of acts passed between 1827 and 1833* 

In 1831 the master received the right to challenge pro¬ 

spective freeholders for cause. In 1832 the legislature 

required unanimity for the conviction of Charleston free 

Negroes. For slaves only the consent of the freeholders 

and one of the magistrates was necessary* At the end of 

the decade the mode of trial for all blacks outside of 

Charleston was changed. After 1839 five freeholders and 

one magistrate presided at slave trials. The most important 

modification of previous law, however, was the grant of an 

expanded right of appeal in 1833.^ Advocating further 

protection of slaves accused of crime, Governor Robert Y. 

Hayne told the legislature: 
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It is true that the moral sense of the 
community afford them, in general, 
protection from injustice, yet it is 
sufficient for us to know that the 
justices and freeholders are not unfre¬ 
quent ly selected by the prosecutor, to 
perceive at once the liability of such 
a system to gross abuse. Capital 
offences committed by slaves, involving 
the nicest questions of the law, are 
often tried by courts composed of persons 
ignorant of the law and left without the 
aid of counsel.45 

The legislature heeded Hayne's message and allowed convicted 

slaves an appeal to a circuit judge or one of the judges 

of the Court of Appeals. Though there were various later 

attempts to seek appellate review from the Court of 

Appeals sitting en banc, such appeals were allowed only 

when the judge who heard the original appeal requested the 

high court to decide the case.^ Predictably, ' few judges 

doubted their own wisdom enough to seek the advice of their 

fellow jurists. 

Governor Hayne was not the only high-placed South 

Carolinian who condemned the magistrates* and freeholders* 

courts. Though the 1833 law may have mitigated certain of 

the more outrageous excesses of the tribunals, they were 

subject to constant official criticism. Dissenting in 

an 1847 case where the Court of Appeals had created the 

common law crime of insolence to whites, Judge 0*Neall 

protested that "no jurisdiction ever did exist, which is 

liable to more abuse than that exercised by Magistrates 

over slaves. Clothe them with the power to try slaves for 
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insolence* and the result will be that passion* prejudice 

and ignorance will crowd abuses on this inferior juris¬ 

diction to an extent not to be tolerated by slaveowners." 

Governor Richardson publicly criticised the tribunals in 

1Ô41» and in 1855 Governor Adams said: "I have felt 

constrained in a majority of cases brought to my notice 

either to modify the sentence or to set it aside altogether 

As Governor Adams's statement indicated* exercise of 

the executive's power to pardon was essential to remedy 

injustice. In Virginia the pardoning power also came to 

the aid of slaves. While Virginia slaves could commit 

seventy-three capital crimes* far more than in any other 

slave state* they benefited little from the forms of trial 

designed to protect the innocent from unjust punishment. 

This savagely double-edged approach began early in Virginia 

history. Until 1692 slaves were tried in the same manner 

as their masters* but in that year Virginians abandoned an 

enlightened policy* creating a system of special courts 

for slave trials that were unshackled by strict procedural 

rules. The reasons given were efficiency and the need for 

49 speedy punishment of slave criminals. Neither the 

equalitarian ideas of the American Revolution nor the 

general criminal law reforms of the nineteenth century 

significantly affected the system established in 1692. 

Before Virginia whites and free blacks could be con¬ 

victed of a capital crime* several different proceedings 

•47 
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were necessary—a hearing before a justice of the peace 

and then before an "examining court" composed of five 

justices to determine whether there was sufficient cause 

to sustain the charge* an indictment by a grand jury* and 

finally* trial by jury. Slave trials required none of 

these proceedings. The county courts* composed of five 

justices of the peace sitting without a jury* were the 

courts of oyer and terminer for all trials of slaves 

accused of capital offenses. The court merely entered on 

the record a charge stating the offense and put the slave 

on trial for his life. The most unfortunate aspect of this 

system was that slaves had no appeal from the county courts. 

In 1822 a slave sentenced to death by a county court 

attempted to appeal his conviction to the General Court. 

The slave's action startled the judges because in 150 

years of Virginia slave trials no appeals had been made 

from the county courts. Not until early 1865* just before 

the entire slave system toppled along with the Confederacy, 

did a slave successfully appeal such a decision. The 

corporation court of Petersburg* with one justice dissenting* 

found a slave guilty of an attempt to poison whites and 

sentenced her to sale and transportation. Though she had 

tried to poison her master's family* he sought a writ of 

habeas corpus on her behalf* claiming that the judgment 

was illegal for want of unanimity among the justices. 

Without ruling on the important jurisdictional issue involved 
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in the case the court proceeded to the merits and allowed 

the slave to go free.'*** Until this aberrant decision, 

which benefited only one slave, Virginia bondsmen were at 

the mercy of overriding local prejudice and the plentiful 

possibilities for error by justices of the peace who were 

too often sadly deficient in legal sophistication. 

Fortunately for slaves Virginia law allowed the 

governor to sell and transport condemned slaves if their 

cases warranted executive clemency. Virginia governors 

used this pardoning power as a means of appellate review 

of the decisions of the local courts. The record of trial 

in every case where a slave was sentenced to death had to 

51 be sent to the governor for examination. These records 

and the accompanying petitions from defense counsel and 

local residents sympathetic to the condemned slaves indicated 

that the county courts committed a variety of grave errors. 

The courts did not always apply strictly the law of evidence 

relating to confessions. In one case, though the witness 

who procured the slave's admissions acknowledged that he 

thought them inadmissible, and though the record itself 

revealed that the confession was obtained through promise 

of favor, the court still allowed it to go to the jury. 

In another case not only was the slave offered a lesser 

punishment in exchange for his confession but he had 

52 
endured a whipping from his master before he confessed. 

One lawyer complained that the court had convicted a slave 
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through a misunderstanding of the legal definition of 

burglary. Another attorney contended that the court had 

handed down an unauthorized sentence—-death where the law 

called only for sale and transportation. The Princess Anne 

County Court, according to one petitioner, permitted the 

master "frequently to interrupt the prisoner's counsel, 

during his arguments. This example was followed by the 

witnesses. The latter, in defiance of the remonstrances 

of the prisoner's counsel interrogated each other. What 

a child (who was too young to be admitted as a witness) was 

heard to say was received in testimony; and (perhaps 

improperly) evidence of the character of the accused was 

admitted." In 1829 the lieutenant Governor scolded a 

county court for sentencing a slave to death with one 

justice dissenting. He pointed out that the law required 

unanimous conviction of slaves for felonies. The slave 

should have been acquitted, and thus he and the Governor 

could not "but regard the detention of the slave from the 

53 day of the trial as tortious and illegal—-. • ." In 

most cases, however, the executive could do no more than 

sell and transport the slave rather than hang him. He 

could exercise mercy in favor of the slave but could not 

overturn improper convictions and order new trials. And 

when, as was often the case, none in the white community 

would come to the aid of the slave by petitioning the 

Governor, the executive had no means of ascertaining whether 

the slave had been fairly tried. 
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Though no other slaveholding states adopted pro¬ 

cedural systems that consistently weighed so heavily on 

accused slaves as those of Virginia and South Carolina* 

several opted for similar arrangements. Georgia did not 

extend equality to slaves until 1850.^ A tribunal of 

one magistrate and ten slaveowners* nine of whom constituted 

a quorum* tried Louisiana slaves, A unanimous verdict was 

required for conviction or acquittal* but if the court 

could not reach unanimity* it could decree corporal 

punishment as a compromise. In 1849 this system was 

challenged as a denial of slaves1 constitutional right to 

a jury trial* but the Louisiana Supreme Court predictably 

denied that slaves possessed any such constitutional 

right. In 1853 the high court declared that the law did 

"not demand on the trial of slaves* ... * an observance 

of the technical rules which regulate criminal proceedings 

in the higher courts." Still* the Supreme Court had 

ruled earlier that slaves had the important right of appeal* 

55 which helped to check the worst abuses. While Delaware 

and Maryland granted slaves a large measure of equality 

in criminal cases*^ no slaves' cases were appealed to 

those states' highest courts in the antebellum period* 

and though Kentucky slaves had the right to a j'ury trial* 

the Kentucky Court of Appeals did not rule on a slave's 

appeal until 1859'• As the experience of other appellate 



101 

courts demonstrated, the right of appeal was crucial. 

Even where blacks enjoyed a substantial measure of equality, 

lower courts frequently committed serious errors. A 

Tennessee Supreme Court decision of 1826 revealed the 

importancé that contemporary jurists placed on the right 

of appeal and demonstrated how a sympathetic appellate 

court could expand the rights of slaves. 

Until 1835 Tennessee relegated accused slaves to 

special tribunals composed of three justices and twelve 

slaveholders. The legislature had not expressly provided 

for appeals from these courts. In 1826 a sympathetic master 

attempted to rescue his slave from the noose by appealing 

the slave's murder conviction to a circuit court, which 

refused to grant a writ of certiorari. On appeal the 

Supreme Court agreed with the master that the verdict was 

contrary to the evidence. The real question, however, was 

whether a remedy existed for the trial court's error. 

Invoking the maxim "that there is no wrong without a 

remedy," Judge John Haywood overruled the circuit court. 

Though a writ of error would not lie in such a case, he 

argued, the writ of certiorari was peculiarly suited to 

review the proceedings of courts, such as the Tennessee 

tribunal for slave trials, which proceeded by rules other 

than those of the common law. "And in all conscience and 

justice," he asked, "is not this is itself right and 

proper? Shall it be said that a human being shall be 
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condemned to death by a wrongful sentence, and that there 

is no power residing in the law to rescue him from it? 

Does the law delight in cruelty? Will it inflict punishment 

where it is not deserved? Will it give no power to avoid 

the unjust sentence? Then where is the justice of the 

law, and where is its boasted humanity?" In a concurring 

opinion Judge James Peck claimed that a different decision 

would furnish "a barbarous example of the execution of a 

human being, mocked on his trial by perhaps the introduction 

of illegal evidence, his triers, at intervals, mixing with 

the crowd, or, perhaps, some of the thousand accidental 
r O 

errors that are daily committed by higher courts, • . . 

In another portion of his opinion Judge Peck argued 

that "Color, rank, or situation can make no difference; 

even the slave has such rights as the statutes of the 

country have afforded him." Several years later the 

Tennessee legislature responded to the same sentiments that 

had moved Judge Peck and granted criminally accused slaves 
ÇQ 

most of the procedural rights that whites enjoyed. In 

doing so Tennessee joined ranks with a growing number of 

slave states. Fortunately for slaves the Virginia and 

South Carolina systems were not typical. By i860 most 

slaveholding states had extended blacks much the same 

rights as the superior race when they were accused of capital 

crimes. The geographical distribution of equalitarian 

sentiment formed such a crazy-quilt pattern as to almost 
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defy positive generalization. However the assumption 

that the plight of the slave grew desperately worse as he 

traveled south and west and that most of the slave codes 

were based on Virginia's or South Carolina's is no longer 

tenable.^ Virginia, considered by contemporaries and 

historians Alike as the most humane of slave states in 

day-to-day practice, maintained the most repressive system 

of criminal law regarding slaves. Conversely, in such 

states as Alabama and Mississippi where slavery was a 

vigorous and rigid institution, slaves enjoyed substantial 

statutory protections and appellate courts solicitous of 

slaves' procedural rights. The only observable phenomenon 

in terms of geography was a tendency in the older states 

with long colonial histories to cling to theiresstablished 

systems, which meant very often that slaves would be 

treated shabbily. The younger the state, the better the 

chance of procedural fairness toward blacks, as evidenced 

by the codes and court decisions in such states as Texas, 

Florida, Arkansas, Missouri, and Alabama. As slavery 

expanded so did the rights of slaves in criminal cases. 

This was only a slight, not a pronounced, tendency. North 

Carolina, for example, which very early began the process 

of extending equality to accused slaves, constituted a 

major exception. During and after the Revolution the North 

Carolina legislature determined to cast off the harsh 

remnants of its colonial system. Other states—Virginia 
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and South Carolina were the most obvious examples—due 

either to inertia or conscious decision refused to alter 

their laws. 

The equalitarian commitment in states where slavery 

was strongest suggests also that procedural fairness was 

compatible with slavery in its most rigid form. Southerners 

recognized that they were protecting property rights as 

well as human life. Arguing for more humane treatment of 

criminally accused slaves, the Charleston Mercury remarked, 

"Our policy as a slaveholding state requires that this 

species of property should be protected by a better 

system." Southern jurists also were able to use procedural 

fairness to fuel the pro-slavery fire. "Cl]t is the 

crowning glory of our 'peculiar institutions,'" wrote 

Florida's Chief Judge, "that whenever life is involved, the 

slave stands upon as safe ground as the master." After the 

Georgia legislature finally extended equality to slaves in 

1850, in the first Supreme Court case construing the act 

Judge Nisbet, dazzled by the generosity of his fellow 

citizens, exulted that "by this Act, as well as by 

numerous other provisions of the law, whilst they are in 

law and in fact, property, they are recognized as human 

creatures. For the justice and mercy of the slaveholding 

state of Georgia, an appeal well lies from the slanderous 

imputations of the ignorant, the fanatical, or the 

willfully base, ..." But Joseph Lumpkin, Chief Judge of 
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the Georgia Supreme Court and the most polemical of 

Southern judges, best stated the equality-within-slavery 

paradox. Confronted with a slave's appeal from a rape 

conviction, Lumpkin wrote: 

I shall endeavor, as briefly and dis¬ 
passionately as I can, to investigate 
the numerous points made by the record. 
The crime, from the very nature of it, 
is calculated to excite indignation in 
every heart; and when perpetrated by a 
slave on a free white female of immature 
mind and body, that indignation becomes 
greater, and is more difficult to repress. 
The very helplessness of the accused, 
however, like infancy and womanhood, appeals 
to our sympathy. And a controversy between 
the State of Georgia and a slave is so 
unequal, as of itself to divest the mind 
of all warmth and prejudice, and enable 
it to exercise its judgment in the most 
temperate manner. 

While Lumpkin elevated the slave, he also drove him 

relentlessly down.^ 

Of course not all Southern courts shared the attitudes 

of the Georgia Supreme Court, which was so dominated by 

Lumpkin and his Gothic temperament. As A. £. Keir Nash 

has forcefully argued, certain Southern judges not only 

solidified but extended statutory guarantees of procedural 

rights; however to designate the Georgia Supreme Court a 

"pro-slavery" court as opposed to other "libertarian" 

courts, as Nash has done, is misleading.^ Almost all 

Southern judges worked within the confines of the pro¬ 

slavery mentality, but some, given a legislative mandate 

of equality to build upon, realized that full recognition 
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of the slave's humanity in a criminal trial did not 

endanger his status as the master's property. Xn this 

respect Lumpkin's attitudes were widely shared by legis¬ 

lators as well as judges. Guarantees of procedural 

fairness did not represent "libertarian" assaults on the 

slave system but rather revealed the most generous dimension 

of the slaveholding mind as it expressed itself in law. 

By avoiding the tempting expedients of efficiency and 

speedy justice Southerners affirmed the noblest aspects 

of their common law heritage. 

Just as the motives behind the equalitarian thrusts 

of the nineteenth century were highly complex* so were the 

effects of such actions. Though Southern states might 

guarantee slaves certain procedural rights, not all of 

these procedures worked toward the benefit of the slaves. 

The most striking example was the grand jury. For example, 

after examination of the activities of North Carolina 

grand juries, Richard D. Younger concluded that they were 

often exceedingly vigilant on matters of slave crime and 

harsh in their treatment of slaves.^ But whites as well 

as blacks were dubious about the protective functions of 

grand juries. Grand juries always played a dual role, 

prosecutorial as well as protective. Often the grand jury 

served merely as an arm of the prosecutor, or grand jurors 

used their considerable powers to harr.ass citizens and 

indulge in personal vendettas against their enemies. In 



107 

the latter part of the nineteenth century the grand jury 

as an institution came under serious attack, and many 
ÉL c 

states abolished it altogether. 5 If grand juries were 

frequently oppressive even to whites and if Younger's 

conclusions about North Carolina describe grand jurors' 

attitudes throughout the South, slaves gained little from 

this aspect of their equality. 

Though it had its darker side, one aspect of the 

grand jury requirement worked in slaves' favor. In an age 

when grand juries and prosecutors were less sophisticated 

and deprived of the priceless form books that aid modern 

prosecutors, and where courts were still often wary of 

even the slightest flaws in indictments, the states paid 

the price in numerous new trials because of convictions 

based on faulty indictments. Not all Southern courts were 

disposed to view indictments with sharp eyes. When a slave 

objected to an indictment that did not charge him with 

rape upon a free white female and thus did not charge him 

with a crime he could have committed, Georgia Chief Justice 

Lumpkin lamented: "Will the age of technicalities never 

pass away? Shall the law, affecting the dearest interests 

of men, their property, life and character, 'coming home 

to their businesses and bosoms,' never become a popular 

science?" Still, the Georgia court generally followed 

tradition and granted new trials because of improper 

indictments. Usually the legislature had to require the 
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courts to desist from invoking mere technicalities, 

though courts often responded favorably to legislative 

curtailment of their ability to overturn convictions on 

the basis of minor errors in form. When the Tennessee 

legislature acted to reduce the number of convictions set 

aside because of technicalities in the indictment, the 

Supreme Court gladly welcomed "the great reform.But 

few legislatures had taken steps to aid the courts in this 

matter before the Civil War, and courts were seldom inclined 

to innovation, especially where the rights of the accused 

were involved. 

The rationale behind the insistence on carefully 

drawn indictments was that the accused had the right to 

know precisely the nature of the crime he had allegedly 

committed. This quite sensible requirement, however, when 

too rigidly applied, resulted in numerous reversals and 

new trials because of miniscule drafting errors. The North 

Carolina Supreme Court reached the most absurd results 

in its scrutiny of faulty indictments. In one casé the 

court overturned a slave's conviction because the indictment 

did not conclude "contra formam statui." Another slave 

received a new trial because the indictment concluded 

"against the form of the statutes;" when the state was 
In 

seeking conviction under one statute only. ' 

Other problems arose because of the slave's peculiar 

status as both property and person. Until the legislature 
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positively dispensed with the requirement in the early 

1850's the Mississippi bar debated whether an indictment 

68 for a capital crime had to allege the name of the owner. 

Since slaves were objects of special legislation, indictments 

against them posed problems that did not surface in whites' 

cases. Because certain offenses were punished more harshly 

by statute than at common law, indictments had to conclude 

"against the form of the statute," or include the text 

of the statute. The Mississippi Court of Appeals threw 

out a conviction for attempted rape of a white woman 

because the indictment had designated the accused a Negro, 

and the prosecution had failed to prove that averment at 

the trial. In I84I the Tennessee Supreme Court ordered 

new trials in two cases, one for attempted rape and another 

for attempted murder because the indictments had not 

69 specified the race of the victims. 7 These and other 

70 
similar cases testified to appellate courts' strict 

insistence on procedural regularity even for the inferior 

race. As the Alabama Supreme Court justified its rejection 

of an indictment in one slave's case, "In capital cases 

71 nothing is to be taken by intendment." 

Like the grand jury, the petit jury had a special 

significance for blacks. As abolitionists enjoyed pointing 

out, if a slave was truly equal, he must have a jury of 

72 his peers, in other words a jury of his fellow bondsmen. 

The great protection of trial by jury, so dear to the 
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common law* gave less security to slaves than to whites. 

In his study of Virginia slavery J. C. Ballagh argued that 

trial by magistrates was actually, a boon to the slave since 

the justices were far more select than a jury and one 

73 dissenting vote would result in an acquittal. Ballagh*s 

contention has some merit. In the tight local communities 

of the antebellum South there were abundant possibilities 

for prejudice, especially in juries that included nonslave¬ 

owners. A few states were sensitive to this problem. 

Louisiana required that those who assisted the magistrate 

in slave trials be slaveholders. Alabama and North Carolina, 

though they made slaves equal to whites in other respects, 

kept their requirements that the jury be composed of those 

who owned slave property. ^ In an 1826 case before the 

North Carolina Supreme Court the state argued that if the 

slave was equal to whites in other areas, he must also be 

tried by the same juries, but the court preferred to 

continue the older policy. Judge John Taylor recognized 

that the slave, though legally a person in a criminal 

trial, remained a chattel. The requirement of the slaveowner 

jury 

was intended to surround the life of 
the slave with additional safeguards, 
and more effectually to protect the 
property of the owner, ... That the 
master could have assurance of an 
equitable trial by persons who had pro¬ 
perty constantly exposed to similar 
accusations, and who would not wantonly 
sacrifice the life of a slave, but yield 
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it only to a sense of justice, daily 
experience is sufficient to convince 
us. The property of a man is more 
secure when he cannot be deprived of 
it except by a jury, part of whom, 
at least, have the like kind of property 
to lose.75 

Behind this reasoning were deep fears of the nonslaveholding 

class who might harbor a dangerous hatred of the masters' 

human property. Though Tennessee later abandoned its 

requirement of a slaveholder jury, an 1825 law governing 

slave trials frankly recognized these fears. The statute 

allowed nonslaveholders as jurors if a sufficient number 

of slaveholders could not be obtained. But if the owner 

could show that the slaveless jurors had divided the jury, 

he had grounds for an appeal.' This was actually a form 

of disfranchisement directed against nonslaveowners, but 

despite frank recognitions of class antagonism in some 

jurisdictions, most states were democratic enough to 

allow nonslaveowner juries. Still, the North Carolina 

Supreme Court's reasoning was quite sound, and if slaves 

were aware of such issues, they may well have regretted 

such democracy. 

Whatever the composition of juries, they could not 

always be trusted to serve justice. The hysterical 

atmosphere that pervaded local communities in the wake of 

a particularly serious crime could make it almost impossible 

for a slave to secure an unbiased jury. The slave had 

limited weapons to combat jury prejudice in the form of 
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peremptory challenges, challenges for cause, continuance, 

and change of venue* Peremptory challenges might be 

quickly exhausted, and then the slave had to depend on the 

skill of his counsel and the wisdom of the trial judge to 

protect him from biased jurors. Though appellate courts 

77 decided a few cases on the qualifications of jurors, 

the small number of such cases indicated the difficulty of 

proving bias* Moreover, in the many sparsely settled 

counties it was difficult to find jurors who had not formed 

an opinion as to the guilt or innocence of the accused. 

For example, Louisiana slaves were denied the right 

of peremptory challenge and could not apply for a change 

of venue. Thus challenge for cause was an especially 

important right. In an 1844 case before the Supreme Court 

the trial judge had overruled defense counsel's objection 

to a juror who had definitely made up his mind as to the 

prisoner's guilt. The court pointed to the immense 

difficulties of jury selection in certain communities: 

However desirable it may be to procure 
jurors whose minds are prepared to 
receive their impressions alone from the 
testimony submitted to them, yet the 
experience of almost every term of a 
district court held in the country 
parishes, teaches, that this is often 
impracticable. The ends of justice 
require, that such offenders should be 
brought to punishment, and they will not 
be permitted to shield themselves from 
the consequences of their crimes by 
perpetrating acts of such heinousness as 
to excite universal inquiry, which inquiry 
leads to the formation of an opinion. 
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Though the juror should have been rejected because he had 

formed a definite opinion, if his opinion would have been 

indefinite or formed with vague rumor, he could have been 

78 
sworn.7 The high courts of Tennessee and Mississippi 

79 encountered similar problems. 

Change of venue and continuance were also limited 

remedies. Since change of venue was a discretionary matter 

with the trial judge, it was difficult to prove that he 

had exceeded his discretion in refusing to grant the 

application. During one Tennessee trial 212 men were 

summoned in an effort to secure an impartial jury for a slave 

accused of killing his master. Though the eligible 

population of the county must have been nearly exhausted in 

the process, the trial judge denied the slave's application 

for change of venue. When the slave appealed his conviction 

on that ground, the Supreme Court had to admit that venue 

was so firmly in the discretion of the trial judge that 

"it is difficult to perceive how a case could exist, where 

this court could say the circuit judge erred in not 
go 

changing the venue under this statute." A successful 

motion for continuance could at least prevent the trial 

from taking place in the midst of hysteria, but the slave 

would eventually be tried in the same county, and opinions 

once formed were hard to alter. 

Once the jury was impanelled and avoided gross 

misconduct during the progress of the trial, it was difficult 
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for appellate courts to overturn the verdict even if it 

was contrary to the evidence. A three-year battle in the 

1850's that pitted Major* a Tennessee slave* and the state 

Supreme Court against several juries revealed the often 

illusory protection provided by white juries. Major was 

accused of attempting to rape a young white girl. Though 

Major had known the girl most of her life and had even 

slept in the same room with the girl and her mother* she 

accused him of assaulting her. First convicted in 1854» 

Major appealed* and the Supreme Court ordered a new trial 

because the record had omitted material portions of the 

evidence* and the girl had not satisfactorily identified 

8l 
Major as her assailant. When the case finally returned 

to the high court in 1857» there had been several changes 

of venue and three different convictions* two of which had 

been set aside* one because of jury misconduct. 

When the Supreme Court reviewed the evidence* it 

discovered a maze of conflicting testimony. Almost all of 

the witnesses had contradicted themselves and each other. 

Several children who were supposedly present at the scene 

were not interrogated at all* and it appeared that the 

prosecutor had not even attempted to introduce them as 

witnesses. The girl's testimony was hopelessly inaccurate. 

At one point in the trial she was "asked if she did not 

have great feeling against the prisoner. She said she 

had; that she wanted him and his counsel* and all that 
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would take his part and defend him, hung; that she could 

take him out and hang him herself, and saw his head off 

with an old saw, and would do so if they would let her, 

and also the counsel that defended him." Despite the 

chaos of the prosecution's evidence, the jury found Major 

guilty. The Supreme Court took the unusual step of 

directly aborting the jury's verdict and acquitting Major. 

By interfering with the verdict in that particular case, 

the court attempted to reaffirm the larger meaning of 

trial by jury. It wrote* 

This case strongly admonishes us of the 
necessity of a watchful vigilance and an 
unyielding firmness on the part of 
judicial officers to see that the invaluable 
right of fair trial by an 'impartial jury' 
should not be disregarded. ... This pro¬ 
vision, securing to the accused the right 
of trial by an 'impartial jury' is not 
unmeaning—was not placed in our Bill of 
Rights without motive, and can not be dis¬ 
regarded by the courts.82 

But the Tennessee decision was the exception rather than 

the rule. 

In most states appellate courts were forbidden to 

review the facts, and jury verdicts were seldom questioned. 

Generally, if the courts were disturbed by a jury verdict, 

they could not directly attack it but were forced to use 

the more covert and devious method of criticizing the 

trial judge's charge to the jury rather than the verdict 

itself. Despite the limitations of the jury as a 

protective device for the accused slave, however, trial by 
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jury was probably fairer than trial by magistrates. 

Justices of the peace depended on community support not 

only for reelection but also for the effective enforcement 

of their decrees. They could be as susceptible as private 

citizens to bias. A Virginia lawyer, protesting the 

murder conviction of a slave by a magistrates1 court, told 

the Governor that "But for the excitement which prevailed, 

I could not have conceived such a sentence possible, by 

8 'X 
a reflecting court." Moreover, in states where jury 

trials were required slaves were more likely to benefit 

from the entire procedural system that protected whites, 

including the crucial right of appeal, while the magistrates 

were frequently courts of first and last resort. 

As the relationship between slaves and white juries 

indicated, mere equality was often inadequate protection. 

The slave might be allowed the bundle of rights that whites 

possessed, but the slave's degraded condition often 

rendered him incapable of invoking or even becoming aware 

of his rights. As defense counsel told the Mississippi 

Supreme Court in 1841» "they are known to be woefully 

ignorant of what few rights they possess in common with 
O A 

free men." 4 Every Southern state attempted to alleviate 

this problem by insuring that slaves would have counsel in 
; 1 

capital cases, no matter what crime they were accused of 

8 Ç 
committing. 0 One method was effectually to force the 

owner to hire a lawyer. If the master refused to employ 
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counsel, the court appointed a lawyer to defend the slave 

86 
and charged the costs to the master. 

Several states did not require the master to hire a 

lawyer for his slave. In 1856 the Georgia Supreme Court 

found nothing wrong with a master’s refusal to provide 

any defense for his slave in a capital case. According to 

Judge Henry Benning "it may be pretty safely assumed, that 

if in any case, the master refuses to employ lawyers for 

his slave, the case is one in which the master ought not 

to be required to employ them. ... [E]very such case 

will be a case in which the master, a juror biased, by 

both interest and affection, to acquit, has convicted." 

Two years earlier, however# Judge Ebenezer Starnes had 

condemned a slaveowner for refusing to supply his bondsman 

with counsel. Starnes contended 

that this duty of procuring counsel for 
his slave, • . ., is in return for the 
profits of the bondsman's labor and toil, 
is as binding on the master, as the 
obligation to procure for that slave, 
medical attendance in his sickness, or 
food and clothing at all times. And I 
do think, that the conduct of the master 
who shrinks from this duty, whatever may 
be his opinion of the slave’s guilt, or 
whatever the public excitement against 
him, is highly reprehensible.87 

Starnes’s condemnation, however, had no legal effect, and 

in Georgia and other states that took the same position 

the government assumed the responsibility and the costs 

of providing counsel for slaves whose owners refused to 
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88 
defend them. In the guarantee of counsel slaves enjoyed 

a right which whites often did not possess. Though 

Alabama* Missouri* and Georgia* for example* guaranteed 

89 counsel to indigent persons in those states* and though 

informal arrangements may have protected poor whites in 

other states* generally there was no statutory guarantee 

of the right to counsel* and constitutional guarantees 

90 
were unheard of • 

Though Southern states might provide counsel for 

slaves* they could not ensure that counsel would be effective. 

Frederick Douglass claimed that the guarantee of counsel 

was useless because the lawyers were in league with slave- 

91 owners. Contrary to Douglass's assertion* however* in 

most cases this alliance helped the slaves. In many 

situations the master wanted to do everything possible to 

procure an acquittal for his slave. Slaves were occasionally 

represented by the most influential men in the state. 

For example* T. R. R. Cobb* probably the most distinguished 

jurist in Georgia and author of a treatise on the law of 

slavery* defended a slave before the Supreme Court in 

1855 As A. E. Keir Nash has written* "Perhaps the 

abundance of distinguished lawyers lined up on the blacks' 

side was the result of the master's desire to keep a 

valuable piece of property* but that does not explain the 

instances in which future governors and judges appeared 

93 
to argue for free blacks." 
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Problems did occur, however, when the master was too 

indifferent or too poor to employ counsel, or the slave's 

crime was so serious that the master joined with the 

community against the slave. This was especially true 

when the slave assaulted or murdered a member of the 

master's family. And of course when the slave killed the 

master, he would have to look elsewhere for protection. In 

such situations the lawyer was the slave's only friend. As 

the prosecutor of a Virginia slave told the governor, 

"there is not a human being in this county (his counsel 

excepted) who is sufficiently interested in his fate to 

make the least exertion on his behalf, . * . 

The manner in which counsel was assigned in such cases 

militated against adequate preparation for trial. As one 

attorney began a letter to the governor of Virginia, 

"Happening to be at King George court house on last Saturday, 

when three negro Slaves were tried for Burglary [a capital 

offense] I was assigned by the court, their counsel." 

Under these circumstances the lawyer could do little more 

than converse with the accused and the witnesses, then 

improvise a defense. Cases of incompetence and neglect 

must have occurred, but it was remarkable how many court- 

appointed attorneys in Virginia took an interest in the 

slave's fate after conviction and petitioned the governor 

for commutation of death sentences to sale and transportation. 



120 

On occasion these men risked the good will of white 

citizens. One lawyer wrote that the people of the county 

"admonish me to be silent ..." Another petitioner was 

told "that should I defend the prisoner* it would conflict 

95 with my future prospects at the bar." However lawyers 

were not always willing to defy their neighbors. During 

the aftermath of the Nat Turner revolt a distressed member 

of the bar wrote the governor to ask who had petitioned 

him for clemency on behalf of a slave sentenced to death 

as a conspirator in the insurrection. Since he had 

represented the slave* the townspeople suspected him of 

writing the governor. He wanted to know who had spoken up 

for the condemned man "to enable me to answer the clamours 

96 on the subject ..." In general* however* though the 

written record may be especially untrustworthy on this 

matter* slaves appeared to have had conscientious counsel* 

inadequately prepared at times* but often willing to plead 

for the slave even after conviction. 

By granting slaves the right to counsel Southern 

lawmakers recognized that despite slaves* "equality" in 

criminal trials* their status as chattels necessitated 

further protection. Counsel was assured by statute* and 

the courts played only a slight role in this area of the 

criminal law of slavery* but in other areas the courts 

constantly were confronted with the dilemma of the slaves* 

special status* despite attempts to make them equal. In 
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two important areas, for example, public policy and 

expediency dictated that slaves should not have all the 

rights white men possessed. 

Since Southern law did not acknowledge the legitimacy 

of slave marriages, apparently in every state but Georgia 

slaves were deprived of the benefits of the rule of evidence 

forbidding introduction of their spouses' testimony in 

evidence against them. The Georgia code, though it did 

not recognize the slave nmarriagen as such, did recognize 

the marriage "relation" between slaves and required that 

the law- of evidence be the same as it was for whites. Most 

other states refused to make even this limited recognition 

of slave marriages. When a North Carolina slave appealed 

his murder conviction because his wife was allowed to 

testify against him, he became the victim not only of public 

policy but alar of the reforming spirit that was altering the 

general law of evidence in the hineteenth century. "The 

novelty of the attempt to apply this rule of the law of 

evidence* to this relation between slaves," said Chief 

Judge Ruffin, "is, perhaps, a sufficient reason for not 

yielding to it. The inclination of the courts now, is, to 

hear every person, who is not clearly excluded by a positive 

rule precisely embracing the witness offered; and thus 

leave the weight and effect to the jury." Though Ruffin 

thought that the legislature should consider ameliorating 

the condition of slaves in this respect, he refused to 
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alter public policy by judicial fiat. The Alabama Supreme 

Court spoke for most Southern jurists when it declared in 

I846 "that whilst we admit the moral obligation, which 

natural law imposes, in the relation of husband and wife, 

among slaves, all its legal consequences must flow from 

the municipal law. This does not recognize, for any 
07 

purpose whatever, the marriage of slaves, . . ." 

Slaves were denied another and more important privilege 

that whites enjoyed. No state permitted slaves to testify 

against whites, but every state allowed slaves to testify 

against their fellow bondsmen. While slaves were considered 

too untrustworthy to influence whites' fates, their 

testimony was so often absolutely necessary to convict their 

own kind that it was admitted without hesitation. But 

certain precautions were sometimes taken. In Mississippi, 

when the slave took the witness stand, he was informed that 

perjury would result in severe punishment. One ear would 

be nailed to the pillory for an hour and afterwards slashed 

off; then the other ear would meet the same fate; finally 

39 lashes would be administered and other punishments in 
98 

the court's discretion. Though this hair-raising 

admonition should have been conducive to truthfulness, this 

was not always the case. 

Though relations among slaves have received too little 

attention from historians, obviously slave witnesses were 

quite capable of improper motives which affected the 
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veracity of their testimony. A Virginia petitioner called 

the governor*s attention to the heavy reliance that the 

court had placed upon one slave's testimony in an attempted 

poisoning case. Earlier, while conversing with the 

petitioner, the witness, George, ncomplained of his [master's] 

great partiality to Billy Buck [the accused] and of his 

treating of him better in every respect than he did his 

other servants. I have no doubt from the whole tenor of 

George[«]s conversation, he considered Billy Buck intervening 

between him and his master[']s favours." And consider this 

lengthy but revealing excerpt from another petition. 

It was perhaps, without a precedent and 
somewhat curious to see a little creature, 
heretofore a resident of a negro quarter, 
but six years of age, brought into a court 
of justice, and to have him gravely told 
by one of the magistrates of the court that 
should it be hereafter 'found out that he 
had told a lie, he must for so doing have 
both his ears nailed to the pillory and 
cut off, and receive thirty nine lashes, 
on his bare back, well laid on at the common 
public whipping post.1 To behold this child 
afterwards compelled to lay his hand on the 
'holy Evangelists of Almighty God,' was, I 
will frankly admit a novel sight to me. It 
should be borne in mind that this child is 
the property of Mr. Daniel Stone, the 
exasperated owner of the slave condemned-- 
that Mr. Stone, we may naturally suppose 
interrogated, and reinterrogated this child, 
previous to the trial—that the boy had 
heard the matter canvassed over, times 
without number, until it may not be an unfair 
inference to conclude that he caught the 
tone which might best suit the purposes of 
the prosecution. Should his testimony be 
removed, I would respectfully ask your 
Honorable body where is the evidence remaining, 
on which to found a conviction, and even 
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admitting all he said to be true, can 
the whole testimony be considered 
sufficient to warrant a conviction 
of murder?99 

Despite the witness's youth, the same objections may have 

been pertinent in assessing the worth of the testimony of 

other slaves. To lessen the dangers of slave perjurors 

North Carolina until 1821 required that if only one slave 

testified against another, his testimony had to be supported 

by "pregnant circumstances." In State v. Ben the North 

Carolina Supreme Court dispensed with the rule. The case 

was a classic of the law of slavery, for it illustrated 

the Orwellian world the slave endured even when he 

approached equality with whites. 

The requirement of pregnant circumstances was a relic 

of North Carolina's colonial slave code, which had stripped 

the slave of every common law right. The pregnant cir¬ 

cumstances rule was the only protection allowed the slave. 

In the forty years after the Revolution the North Carolina 

legislature had in several stages extended equal rights to 

slaves in criminal trials. Chief Judge Taylor felt that 

when the legislature had granted jury trial to slaves in 

1793» "it was a virtual repeal of so much of the ... 

[previous code] as differs from the common-law rule of 

evidence; and that conferring the right of trial by jury 

in an open court does, ipso facto» draw after it, as an 

incident, the common-law principles of evidence and all 



125 

the consequences of common-law proceedings.“ Taylor 

appeared to be admirably extending the full common law 

protections to slaves* but he was actually withdrawing 

an important statutory protection from them. He could not 

see why slaves should now be on a better footing than free 
i 

persons. In making such a contention Taylor was blinded 

by superficial equalitarian rhetoric to the realities of 

slavery. Though whites could testify against each other 

without the requirement of pregnant circumstances* slaves 

could not testify against whites at all* so that it was 

ridiculous even to compare them. In dissent Judge Hall 

maintained a more sensible attitude. 

Being slaves* they had no will of their 
own* and a humane policy forbade that 
the life of a human being (one of them¬ 
selves) should be taken away upon 
testimony coming from them* unless some 
circumstance appeared in aid of that 
testimony. If this was a just policy* 
I am not aware* if we were now to examine 
their condition* that anything would be 
discovered so much more favorable to the 
cause of truth as to require a repeal of 
the laws now in force by the Legislature, 
or a construction of them by the courts 
tending to the same end.100 

Ben went to his death* a sacrifice to "equality" in North 

Carolina. Five years later Chief Judge Taylor destroyed 

his own credibility by refusing to extend the reasoning 

101 
of State v. Ben to abolish slaveowner juries. 

In his dissenting opinion in State v. Ben* Judge Hall 

stressed the importance of molding the law of evidence to 
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suit the peculiar condition of the slave in Southern 

society. Though the majority of the court had rejected 

Hall's reasoning in regard to slave testimony, on other 

evidentiary questions appellate courts were more willing to 

shape the law of evidence as Hall advocated. One of the 

most intriguing of these questions was whether the master 

could testify for or against his slave in a criminal trial. 

Resolution of this issue involved extended analysis of the 

slave's dual person-property status in Southern law. In 

the antebellum period those interested in the outcome of 

a lawsuit could not be compelled to testify against their 

interest, nor could they testify in their own behalf. The 

master, who had a property interest in the life of his 

slave, would have fallen under the exclusionary rule if 

the accused slave was considered more property than person. 

In 1830 the issue came before the North Carolina 

Supreme Court in unusual form. At the trial the master was 

compelled to testify against his slave because she had 

confessed the crime to him. The slave was convicted and 

based her appeal on the alleged error in admitting the 

master's testimony. The fact that the master had testified 

to the slave's confession complicated the problem, and all 

three judges filed separate opinions. Chief Judge Henderson 

equivocated on the basic issue but thought that a slave's 

confession to the master should never be admitted because 

the master-slave relationship was one of natural and 
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continual coercion* Judge Hall agreed with Henderson 

on the confession issue but in addition argued that the 

master stood in the same position as an actual party to 

the record and thus could not be forced to testify against 

his interest. Judge Ruffin designated the master an 

interested party, concluding that while he could waive his 

privilege not to testify, the court could not force him to 

give evidence against his slave. All the judges agreed 

that under the facts of the case the master's testimony 

should have been excluded but all offered substantially 

different reasons for their conclusions. The clash of 

concurring opinions failed to produce a general rule that 

102 
other courts could follow in deciding similar cases. 

Nine years later the Tennessee Supreme Court encountered 

the problem in more manageable form. 

The defendant slave had offered his master as a witness 

in his behalf, and the master was rejected. In contrast 

to the slave-as-property approach of the North Carolina 

judges the Tennessee court responded to the slave's appeal 

with an eloquent; statement of the slave's humanity. 

[I]û a case like this the law, upon 
high grounds of public policy, preter¬ 
mits, for a moment, [the relation between 
master and slave], takes the slave out 
of the hands of the master, forgets his 
claim and rights of property, treats 
the slave as a rational intelligent 
human being, responsible to moral, social, 
and municipal duties and obligations, 
and gives him the benefit of all the 
forms of trial which jealousy of power 
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and love of liberty have induced the 
freeman to throw around him self for 
his own protection. ... Public 
policy and common humanity dictate the 
necessity of so treating this relation 
that the guilty should not escape 
punishment, or the innocent be made to 
suffer.103 

In the ensuing years the high courts of Alabama, Mississippi, 

Arkansas, and Louisiana followed the compelling logic of 

the Tennessee Supreme Court.In 1856 even the North 

Carolina Supreme Court succumbed. In allowing the master's 

testimony on behalf of the slave, Judge Pearson condemned 

the general rule that parties and those interested in the 

outcome of the suit could not testify, a judgment that 

many were beginning to make in the 1850's. Even if the 

general rule was sound, he asked, "Is there nothing in the 

difference between a trial where property is involved, and 

a trial where human life is at stake, to make a distinction 

in the application of this rule, so far as it relates to a 

10 ç 
witness called in behalf of the prisoner?" ^ Every 

appellate court that encountered the issue eventually 

responded in favor of the slave's humanity, but as with 

many other aspects of the criminal law of slavery, the 

master's testimony was a double-edged sword. If the master 

could testify for his slave, he could also testify against 

him. 

Of more importance to slaves than the master's testimony 

were the rules governing the admissibility of their con¬ 

fessions. In many instances whites employed coercion to 



129 

extract admissions of guilt from slaves. Probably the 

most spectacular example occurred during the insurrection 

scare that swept through Kentucky and Tennessee in 1856. 

At the Cumberland Iron Works in Tennessee sixty-five 

slaves were tortured (one was killed in the process) 

until they admitted their complicity in the alleged 

insurrection scheme. In hundreds of other cases individual 

slaves endured similar treatment. The New Orleans police 

admitted publicly that they used strongarm methods to 

extract slaves1 confessions.*0** Confrontation with coerced 

confession cases required appellate courts to understand 

and take into account the slave's vulnerable position in 

Southern society as well as the dynamics of the master- 

slave relationship in applying the general law of con¬ 

fessions to slaves. Again courts were faced with the 

paradoxical condition of the slave—for him to be truly equal 

in law he required special treatment. In a brilliant 

argument before the Mississippi Court of Appeals a slave's 

lawyer stated this paradox. 

The man who is born a slave, raised a 
slave, and knows, and feels his destiny 
and lot is to die a slave; always under 
a superior, controlling his actions and 
his will, cannot be supposed to act or 
speak voluntarily and of his free will, 
while surrounded by fifteen or twenty of 
those to whom he knows he is subservient, 
and by the law bound to obey. Such a 
being, in his physical, moral, and 
intellectual faculties, is, and must ever 
be, more or less subservient to the will 
and wishes of the freeman having the 
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control over him; and when in chains, 
and informed that it would be better 
for him to confess, is under duress. 
Place man physically and morally, in 
perpetual slavery, and how, I ask, can 
the intellectual man be free? Perpetual 
slavery and free will are incompatible 
with each other. They cannot exist in 
the same being at the same time. By the 
laws of our state, the same evidence, 
and the same rules of law, that govern 
the trial of a freeman, govern the trial 
of a slave* If a freeman make£sj con¬ 
fessions while under duress, or after 
being induced so to do by threats, fear, 
promises or hope, such confessions cannot 
be given as evidence against him; and the 
same law that governs the trial of the 
freeman, governs the trial of the slave.10' 

Most courts responded favorably to such arguments. To 

place the cases in proper perspective, however, a comparison 

between the modern law of confessions and that of the 

antebellum period is essential. 

The fountainhead of modern American law on the subject 

is Miranda v. Arizona. In Miranda the United States Supreme 

Court held that when a suspect is undergoing custodial 

interrogation by any officer of any subdivision of the 

federal government, that officer must warn the suspect 

that he has certain rights: "the right to remain silent, 

that anything he says can be used against him in a court 

of law, that he has the right to the presence of an 

attorney, and that if he cannot afford an attorney one will 

be appointed for him prior to any questions if he desires." 

If these warnings are not given and strictly adhered to 

by the interrogating official, any confession extracted 
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10 8 from the suspect is inadmissible in court. In the 

antebellum period the Supreme Court exercised no comparable 

control over state courts, and the criminal law was 

fashioned almost exclusively in state rather than federal 

courts. Thus the law could vary greatly from state to 

state. However there was a generally accepted test which 

the various courts applied. Though the authorities did 

not have to comply with the rigid standards that control 

the interrogation procedures of modern policemen, if a 

confession was obtained through fear or promise of favor, 

109 then it was inadmissible in court. This was a subjective 

test as opposed to the objective Miranda test. Courts 

decided from the peculiar facts of each case whether the 

confession should be admitted. 

Slaves1 appeals offered the courts ample opportunities 

for application of the subjective approach to unique fact 

situations because of the anomalous status of slaves both 

in law and in daily life, but the most basic question that 

courts had to answer was whether the rules concerning 

coerced confessions came into play when private citizens 

rather than public officials interrogated slaves. In the 

antebellum South, where the predominant mode of life was 

rural and where public institutions and officials were few, 

the maintenance of law and order depended upon the active 

participation of the citizenry. Posses were only the 

most obvious examples, but at least members of a posse were 
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usually deputized. Frequently law enforcement was even 

more informal. Citizens sometimes acted in a wholly 

private capacity as detectives, and once a suspect fell 

under suspicion, as interrogators. Too little is known 

about the role of private citizens in apprehending and 

questioning white suspects, but when slaves committed 

serious crimes, private individuals usually played a more 

important role than public officials. Not only did the 

law encourage individuals to apprehend and sometimes 

administer punishment to slaves guilty of minor offenses 

such as illegal travel, but the absence of peace officers 

meant that the only effective law enforcement might 

necessarily be entirely private in nature. Thus it was 

extremely important that the slave be protected against 

the impositions of overzealous citizen interrogators. 

Three appellate courts confronted this issue directly. 

In North Carolina a slave accused of murdering his master 

was told by an angry white that he would be killed if he 

did not confess. The white also struck him in the face. 

Later another interrogator told him he would be hanged if 

he did not tell the truth. The slave persisted in his 

denials until a large angry crowd gathered when he admitted 

his guilt. The confession was admitted at trial, but the 

Supreme Court reversed. “It was the duty of every good 

citizen? said the court, wto do his utmost in order to find 

the perpetrators of the crime, but care should have been 
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taken not to exceed the limits allowed by the rules of 

law." In a similar case the Louisiana Supreme Court 

designated the arresting whites "as public officers for 

the time being; ..." The most remarkable decision of 

this kind, however, issued from the Mississippi Court of 

Appeals. Two whites had bullied a slave into confessing 

by beating him with a stick and threatening to shoot him. 

The court ruled that the law applied equally to private 

individuals as to the state and went even further. The 

slave not only had the right "to preserve his entire 

silence in regard to the killing, but to resist force by 

force, . . . 

While private individuals played a large role in the 

criminal law of slavery, the master was the most important 

authority figure for the slave and thus a confession to 

the master presented a special problem. A Virginia case 

involving a free black raised issues that also surfaced in 

slaves* cases. The defendant, suspected of rape, was 

apprenticed to a master who was also a justice of the peace. 

The master exhorted his apprentice to confess, telling him 

1,11 will save your neck if I can.'" This was clearly a 

promise of favor, but the court admitted the confession. 

Since the master was not taking part in the actual arrest 

or examination of the prisoner, the court did not consider 

him to be a person who had authority over his apprentice! 

Though claiming that it was not "insensible to the force 
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of the argument . . ., founded upon the status of the 

prisoner, Hand] the extreme ignorance and dependence of 

that class upon those by whom they are held in service," 

the court felt that the jury could weigh such matters in 

assessing the worth of the confession. In other words the 

admissibility of such confessions was not a matter of law 

for the court to rule upon, but the jury could hear any 

such confession and supposedly disregard it completely if 

the jurors considered it coerced or untrustworthy. In 

addition the Virginia judiciary would not formulate special 

rules in accordance with blacks' inferior position in 

111 society. The case of an apprenticed free black man was 

an unusual one, but when other courts examined the conditions 

surrounding slaves' confessions to their masters, they 

arrived at a different estimate of the dependability of 

such admissions. 

The first court to rule on the question apparently took 

the most advanced position. In an 1830 case two of the 

three judges of the North Carolina Supreme Court stated 

that a slave's confession to the master should never be 

admitted because of the essentially coercive nature of the 

master-slave relationship. But since there were alternate 

grounds for reversal, and each judge filed a separate 

concurring opinion, none of which was designated as the 

majority opinion, it was difficult to separate decisional 

law from dictum. Unfortunately, since the precise issue 
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did not again come before the court (which may have 

indicated that trial courts in fact refused to admit such 

confessions)* it is difficult to ascertain whether the 

lower tribunals adhered to the opinion of the two Judges. 

Though other courts did not go so far> several did agree 

that confessions to the master should be carefully scruti¬ 

nized* As the Florida Supreme Court observed; the 

"absolute control" that the master exercised over the slave 

"should induce the courts at all times to receive their 

confessions with the utmost caution and distrust." The 

particular case eminently Justified this approach since 

the slave's confession was later revealed to be untrue. 

Still; courts refused to reject all confessions made to the 

master. The paramount reason for admission of such 

confessions according to the Mississippi Court of Appeals 

was that slaves would otherwise often "go unpunished in 

the courts of Justice. And the consequence of this would 

be; that a disposition would be created to punish slaves; 

otherwise than according to the rules and restraints of 

i «H2 XdV| • • • 

These decisions indicated that most courts would 

carefully examine the facts surrounding each case to detect 

a coercive atmosphere; no matter who was questioning the 

slave. However there were exceptions. The Georgia Supreme 

Court allowed a confession to go to the Jury though the 

sheriff who questioned the slave thought it inadmissible. 
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In 1851 the Louisiana Supreme Court cynically adopted a 

different standard for judging slaves' confessions. The 

court insisted that the truth of the statement was the 

essential issue. "In favorem vitae," it said, "too much 

strictness has been observed on this subject as to free 

persons. ... We are not prepared to say the same 

strictness should be observed, so as to exclude the con- 

113 fessions of slaves as evidence; ..." In contrast to 

the Georgia and Louisiana Supreme Courts the high courts 

of Alabama and Mississippi insisted on more rigid standards 

for slaves' confessions precisely because they were a 

degraded class. 

Prom the late 1840's to the end of the Civil War the 

Alabama Supreme Court struggled with a particularly thorny 

issue—if a confession was first obtained through fear or 

promise of favor, were subsequent confessions tainted by 

the first?**^ In 1847 the court raised the issue, suggesting 

the possibility that once a confession was given under 

coercive conditions, "it would seem that no subsequent 

confession of the same facts, ought in the case of slaves, 

under any circumstances to be admitted, ..." J In 1854 

the court applied a Miranda-like standard to slave con¬ 

fessions. . The judges rejected a confession made to the 

master and then to a magistrate because both had failed 

to advise the prisoner of the probable consequences of his 

admissions. "Ordinarily," said the court, "we would not 
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exclude confessions which are clearly shown to be voluntarily 

made before a magistrate for the sole reason that the 

justice failed to caution the prisoner," but once the 

confession was obtained improperly by the master, the 

magistrate should have assured the slave that he would not 

be punished if he recanted.The Mississippi Court of 

Appeals had come to a similar conclusion a decade earlier. 

In an 1844 case several whites had captured a slave accused 

of murder and threatened to hang him if he did not admit 

his guilt. The slave wisely confessed and subsequently 

was carried before a magistrate when he confessed again. 

Judge Thatcher reminded the prosecution of the presumption 

that once a confession was obtained through promise or 

threat, a subsequent confession was equally objectionable. 

The justice should have warned the slave that he had nothing 

to fear if he denied his earlier statement: "Being a 

slave, he must be presumed to have been ignorant of the 

protection from sudden violence, which the presence of the 

justice of the peace afforded him, ..." In subsequent 

years the Mississippi court several times affirmed the 

principle it laid down in 1844*^^ 

Though the Alabama Supreme Court did not rule on the 

necessity of warnings after 1854# in 1858 it demonstrated 

that it would apply with unusual rigor the presumption 

that once a confession was coerced, the same conditions 

under which the first confession was obtained would negate 
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later confessions of the same facts. In Bob v. State the 

slave had made a confession eight months after he first 

confessed in reaction to a promise of favor. Though a 

white's confession would have been admissible under such 

circumstances, the situation of the slave called for a 

different outcome. The slave knew nothing about Judicial 

proceedings. He might fear punishment if he changed his 

story. And "When the slave had been assured by the jailor, 

who was his custodian, that it would be better for him to 

confess, ... who can say that an ignorant negro did not 

continue to indulge that expectation even to the gallows, 

12.8 unless he was informed that he had been deceived?" 

Though the members of the court may have been unduly con¬ 

temptuous of the slave's intellect, their contempt greatly 

benefited the defendant. Though the court retreated 

slightly from this position in i860 and l86l, in two 

120 wartime decisions the court indicated that it had not 

abandoned its extremely cautious approach to slaves' 

confessions. 

It was fitting that during the final year of the Civil 

War, when slavery was on the verge of violent death, the 

Alabama Supreme Court continued to insist on strict 

procedural fairness in slave trials. Despite the deep 

commitment of its members to the perpetuation of slavery, 

at its best the court had helped to bring the slave 

within the law. The coerced confession cases were, perhaps, 
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the most important that the court decided, for they in¬ 

volved the most troubling aspects of the slave's fragile 

position in Southern society. At the mercy of local 

passions, in danger of being dragged to the scaffold or worse 

without even the semblance of a fair trial, slaves badly 

needed the kind of even-handed justice that appellate 

courts in such states as Alabama, North Carolina, 

Tennessee, Texas, and Mississippi consistently dispensed. 

Unfortunately these jurists apparently did not represent 

a very large segment of Southern opinion, and especially 

during the 1850's their influence was at an extremely 

low ebb. 

An incident in Virginia in 1850 best illustrated the 

impotence of the judiciary in the face of opposition from 

the populace. A free black was found guilty and sentenced 

to death for the brutal murder of a white. Even though 

his hands were squeezed in a vise, he had refused to con¬ 

fess to the crime. The Virginia Court of Appeals ordered 

a new trial because the evidence was insufficient for a 

conviction. At the second trial the accused was again 

sentenced to death. On appeal the high court reversed 

again because the evidence "is hardly sufficient to raise 

a suspicion against him." Immediately below the written 

opinion of the court the reporter noted, "After the de¬ 

cision of the Court . . ., an armed mob in the day time, 

took him from the jail and hung him: And thus to punish 

a man whom they suspected of murder, they committed 
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murder themselves.*1 Later the authorities discovered 

121 
that a white man was the real culprit. 

Though lynching in the old South never attained the 

staggering proportions that it did in the postwar years, 

by i860 Dixie had gained a well-deserved reputation for 

extralegal violence. Various writers have explored the 

underlying causes of American vigilantism in general 

122 and Southern vigilantism in particular. The frontier 

tradition, weak law enforcement agencies, a legal system 

mired in technicalities, the hysteria simmering beneath 

the surface of rural tranquility and isolation, the 

chivalric code of the Southern gentry, the autocratic 

mentality the slave system fostered in the entire white 

population all played an important role in fostering 

vigilantism. Add to these a legal system that, notwith¬ 

standing the pronouncements of appellate courts, encouraged 

private law enforcement against blacks, and the conditions 

for extralegal punishment of suspected black criminals 

were all present. Richard Maxwell Brown has noted the 

important connections between lynch law and normal law en¬ 

forcement procedures in American history. "The traditional 

view" he argues, "has emphasized a hard distinction between 

legal and extralegal justice but the clear distinction be¬ 

tween the regular system of courts and law enforcement on 

the one hand and vigilantes and lynch mobs on the other 

dissolves when the behavior of all elements is observed. 
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Most striking is the wide extent of collusive practices 

and shared values that have united vigilantes and legal 

authorities. There are many instances of sheriffs and 

officials who have collaborated with vigilantes and lynch 

mobs. Distinguished lawyers and judges and notable 

Americans and the public have seen vigilantism as perform¬ 

ing a necessary role in the over-all fabric of American 

123 
justice." In the antebellum South the connections be¬ 

tween law and lynch law were even more apparent. 

Olmstead's comment is especially pertinent in this 

context. Effective law enforcement hinged "upon the 

constant* habitual and instinctive surveillance and 

authority of all the white people over the blacks. 

The law not only allowed the master wide authority over 

his bondsmen but permitted all whites to arrest and even 

punish slaves. Patrol laws further encouraged the citizenry 

to take an active part in disciplining slaves. Slaves be¬ 

came painfully aware of the effects of these measures dur¬ 

ing insurrection scares. During and after the tense election 

campaigns of 1856 and i860 many slaves paid with their lives 

125 for the anxieties of the superior race. Often the prelude 

to these executions was a proceeding that ranked somewhere 

between pure mob violence and orderly procedures of law en¬ 

forcement. For example* in Gallatin* Tennessee during the 

1856 insurrection scare four blacks were arrested on a 

charge of conspiracy. At a town meeting* presided over by 
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respectable citizens, a vote was taken. This rather large 

126 
jury voted to convict, and the slaves were hanged. In 

his description of lynch law in The American Commonwealth 

127 James Bryce emphasized how organized it often was. The 

"vigilance committee" was an example. During an insurrection 

scare in 1835 a Livingston, Mississippi vigilance committee 

sent five whites and more than a dozen blacks to the gallows. 

William Sharkey, later Chief Justice of the State supreme 

court and provisional governor in 1865» saved his cousin 

(a local justice of the peace) from a death sentence through 

a skillful argument to the committee in which he did not 

question its authority and conceded the inadequacy of the 

courts in such a "crisis." The members of the committee 

later attempted to justify their actions by claiming that 

1 9fi 
the jail was not large enough to hold the offenders. 

Sensitive to the dynamics of insurrection scares, the Ala¬ 

bama legislature passed a remarkable statute in which it 

tried to strike a middle ground between due process of law 

and vigilante justice. In cases of actual or threatened 

rebellion two justices of the peace and a probate judge 

must try slaves within fifteen days of the commission of 

the offense. Two-thirds of the jury were to be slaveholders 

if possible, but if the number of veniremen summoned were 

exhausted by challenges, bystanders would be chosen. The 

prosecutor simply had to write out a brief statement of 

the offense and sign it. If the slave was found guilty, the 
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authorities were to execute him immediately. Of course 

12Q 
this allowed for no appeal. 

Though the Alabama legislature restricted the rights of 

slaves in insurrection cases, the statute may well have 

been intended to ensure that the slave would receive at 

least some benefit from the law if he happened to be in¬ 

nocent. Unfortunately many influential citizens, rather 

than seeking to temper the passions of the mob, actively 

participated in mob violence. Far more highly placed 

Southerners spoke out against lynch law in the antebellum 

period than they did after Appomattox, "but in a time of 

crisis or great public danger," wrote Clement Eaton, "a 

130 decided majority seemed to have approved of its use." 

When the pressures became even more intense after emanci¬ 

pation, that majority grew much larger. Though the ap¬ 

pellate courts might insist that the rights of accused 

slaves be respected, other aspects of the legal system di¬ 

minished the significance of their decisions. 

An 1858 case in Tennessee provided a distressing example. 

A master had sued a group of whites who had lynched his 

slave. Since the slave was accused of rape and murder, the 

jury refused to award the master any damages. On appeal 

Judge Caruthers seized the occasion to deliver a scathing 

denunciation of mob violence. 

The case was one of extraordinary aggravation, in 
which all law was set at defiance, public jutice 
insulted, and the life of a human being, already 
in manacles lawlessly destroyed. • ... without a 
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hearing—a fair and impartial trial. 
There is neither valor nor patriotism 
in deeds like these. ... No matter 
how great the malefactor may be, whose 
life is thus taken without law, a feel¬ 
ing of alarm and insecurity pervades 
the whole community when one of these 
shocking deeds of violence is perpetrated. 
No man can tell what unfortunate con¬ 
currence of circumstances may raise the 
storm of popular fury against him, though 
he may be innocent, . . . All good citi¬ 
zens, every one who values his own safety, 
or has any regard for law and order, 
should unite in rebuking, in all proper 
modes, these outrages upon the lives of 
men and obstructions of the course of 
law and justice. The courts and juries, 
public officers and citizens, should set 
their faces like flint against popular 
outbreaks and mobs, in all their forms.131 

The irony of this admirable statement of the rights of 

the slave and the shrewd assessment of the dangers that 

mob violence posed for the entire community was the 

setting in which it was uttered. The law had failed 

to hold the mob accountable for the murder of a human 

being; rather it was a civil suit to recover the value 

of a chattel. 
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CHAPTER III 

WITHIN AND WITHOUT THE PEACE OF THE STATE 

The gradual extension of procedural rights to slaves 

in the nineteenth century was the most important contri¬ 

bution that legislators and judges made to the criminal 

law of slavery. While the guarantee of near equality with 

whites in procedural matters revealed a dimension of 

slavery in the United States that historians have not 

emphasized* it could hardly be termed magnanimous. Southern 

states deemed slaves to be persons for the purposes of 

criminal prosecution and punishment and discriminated 

heavily against the servile class as to the number of both 

capital and noncapital offenses that slaves could commit 

in comparison to whites* Bestowals of procedural rights 

meant that certain states avoided the inconsistency of 

designating slaves as persons for the purpose of punishment 

while ruthlessly suppressing the personalities of slaves 

by denying them the procedures designed to protect innocent 

whites. A more significant test of Southern lawmakers' 

concern for the well being of the black population was the 

extent to which legislators and judges protected slaves 

against maltreatment by whites. 
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Theoretically, the central purpose of any system of 

criminal justice is the protection of society from its 

violent and dishonest members. The primary purpose of 

civil government, goes the well-worn axiom, is the pro¬ 

tection of its citizens from the evil consequences of 

lawlessness, anarchy, and violence. If a given system of 

criminal justice fails to provide these minima, it is usually 

judged a failure. It was in the protection of blacks from 

crime rather than the treatment of black offenders that the 

criminal law of slavery failed most miserably. The clash 

between the need for complete white dominance in Southern 

race relationships and the physical security of the enslaved 

class was resolved in favor of the former. As in other 

areas of the law of slavery, states often differed in their 

commitments to protection of slaves from white violence, 

but in this area more than in any other policies were uniform 

throughout the slave states. 

Slaves did have greater physical security in the 

nineteenth century than previously. In 1821 South Carolina 

finally made the murder of a slave punishable in the same 

manner as the murder of a white. Though a fine was still 

the highest penalty that a white could suffer for killing 

a slave "on sudden heat and passion," the elimination of a 

mere monetary sanction for the murder of a slave brought 

reactionary South Carolina near the position of other slave 

states. Georgia had taken a similar step in I8l8. A 
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North Carolina law of 1817 clarified a vague 1791 statute 

and eliminated all doubts that killing a slave "would 

partake of the same degree of guilt* • . •* that homicide 

does at common law." Virginia had passed a similar law 

in 1788.^ As new states came into the Union they adopted 

the same policy. Behind the legislation of the older states* 

however* there was a history of contempt for the lives of 

slaves. 

The development of North Carolina law from the 

beginning of the century to 1817 illustrated the rise of the 

slave from a mere brute creature to a measure of humanity 

under the law. In the Fundamental Constitutions the Lord 

Proprietors of the colony had assured potential settlers 

that they could exercise absolute control over their slaves. 

Not until 1774 did the colonial assembly withdraw this 

absolute power of life and death from the whites. In that 

year the assembly made the first offense of murdering a 

slave punishable by a year in prison and prescribed the 

death penalty for the second offense. Seventeen years later 

the legislature prescribed death for the first offense. In 

1801 the North Carolina Supreme Court reversed a white*s 

murder conviction because the statute was too vague. The 

legislature did not bother to clarify the law for sixteen 

years, but in 1817 it finally acted* making the homicide of 

a slave punishable in the same manner as the murder of a 

2 
white at common law. A roughly similar development of the 
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slave's right to life occurred in other Southern states. 

This development was of great moment to the slave population. 

Judge O'Neall's description of South Carolina's 1821 statute 

also applied to the legislation of other slave states. 

n£l3n a criminal sense*11 he said* w£it3 elevated slaves 

from chattels personal to human beings in the peace of the 

State; . • . 

These statutes punished the outright murder of slaves. 

For lesser offenses such as manslaughter* assault and 

battery* and cruel treatment there was less statutory pro¬ 

tection for the lives and limbs of the slave population. 

While Judge O'Neall proclaimed that slaves were within the 

peace of the State when they were murdered* in the same case 

he ruled that they were not protected from an assault and 

battery unless it was accompanied "by any circumstances of 

cruelty or an attempt to kill and murder. The peace of the 

State is not thereby broken; for a slave is not generally 

regarded as legally capable of being within the peace of 

the State.When whites were found guilty of crimes against 

slaves less serious than murder* courts had to decide whether 

the slave was protected under the regular penal statutes or 

by the common law. The common law issue was the most 

interesting and important. It split the courts of individual 

states and produced an interstate debate. Resolution of 

the issue involved both a definition of the slave's legal 

status in the nineteenth century and an assessment of the 
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history of the law of slavery from the first colonial 

settlements. 

The North Carolina Supreme Court was the first to 

face the problem. In 1801 the court overturned the murder 

conviction of a white under a 1791 statute because it was 

too vague. But the state argued in the alternative that 

killing a slave was felony at common law and could be 

punished independently of the statute. Two judges delivered 

opinions on this question and came to different conclusions. 

According to Judge Hall the offense never existed at common 

law as proved by North Carolina legislation on the subject. 

The colonial assembly had not deemed it a criminal offense 

to kill a slave until 1774 and Hall had not heard of any 

convictions of killing blacks before that date. By 

recognizing the offense in 1774 the assembly indicated that 

murder of a slave was not a felony at common law, and if 

there was in fact such a common law crime, the state legis¬ 

lature would have repealed the 1774 act in 1791 instead of 

writing a new statute. Judge Taylor disagreed with Hall's 

statement that the 1774 act meant that the crime had not 

been punished previously. Under Taylor's interpretation of 

the act the lawmakers had taken a reactionary rather than 

a reforming step in 1774* Moreover, according to Taylor 

the murder of a slave was also an offense against natural 

and divine law.^ 

In 1823 a majority of the court sided with Taylor. A 
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white had been convicted for the murder of a slave under 

an indictment concluding at common law* Even though the 

court could have simply reversed the conviction and allowed 

a new trial under the relevant statute, it decided to 

grapple with the common law issue. Both Taylor and Hall 

held to their earlier opinions, but Taylor had gained an 

ally since the 1801 case. Judge Henderson agreed with 

Taylor and delivered a lengthy opinion. None would disagree, 

he thought, with the statement that a slave was a human 

being, but some did argue that since the slave was human 

property only the owner was interested in the life of the 

slave. Henderson rejected comparisons with the laws of 

other countries. "CWjith me it has no weight" he wrote, 

"to show that by the laws of ancient Rome or modern Turkey, 

an absolute power is given to the master over the life of 

his slave." Christianity had altered these harsh concepts 

of the master's power. Responding to the argument that no 

law existed to show that the slave was protected before 

1774# Henderson threw the burden of proof on the other side. 

"I call on them to show" he said, "that such is the state 

of slavery in our land, I call upon them to show the law 

by which the life of a slave is placed at the disposal of 

his master." Earlier legislative declarations, especially 

those before the enlightened 1817 statute, were meaningless. 

Finally, Henderson described the brutal effects that a 

contrary interpretation would produce: "then the life of 
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a slave is at the mercy of any one* even a vagabond; . . ." 

As a model of legal and historical reasoning Henderson's 

opinion was a disaster. As result-oriented jurisprudence 

the decision was a masterpiece.^ 

Once the Supreme Court had made a place for the slave 

within the common law, the members of the court could then 

apply those elastic principles that the common law cherished 

to enhance further the physical security of slaves. Though 

Judge Hall had dissented when the court ruled that the 
i 

murder of slave was indictable at common law, he accepted 

the new rule and in the same year joined with his colleagues 

in sustaining an indictment for battery on a slave by a 

person other than the master. Chief Judge Taylor, who had 

for more than twenty years insisted on common law pro¬ 

tections for slaves, delivered the opinion of the court. 

Since there was no statute law on the subject, Taylor 

determined to decide the case "from general principles, from 

reasonings founded on the common law, adapted to the 

existing condition and circumstances of our society, . . . " 

However the Chief Justice did point to the ttmarch of 

benignant policy and provident humanity” that had charac¬ 

terized North Carolina legislation since the Revolution as 

support for his decision. And if the Chief Judge could be 

believed, laws not only expressed public sentiment but 

reinforced it and exercised a creative influence of their 

own. According to Taylor the legislature's initiatives on 
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behalf of slaves in the last four decades had "produced 

wider and happier consequences in securing to this class of 

persons milder treatment and more attention to their safety; 

for the very circumstances of their being brought within 

the pale of legal protection has had a corresponding influence 

upon the tone of public feeling towards them, has. rendered 

them of more value to their masters, and suppressed many 

outrages, which were before but too frequent." 

Not only did the slave deserve such protection but both 

the state and the slaveholders would also benefit. The 

vagabond whites who were the typical offenders could seldom 

pay damages to the owners in reparation for the injuries 

they inflicted on slaves. Moreover, "it cannot be disputed" 

said Taylor, "that a slave is rendered less capable of 

performing his master's service when he finds himself exposed 

by the law to the capriciousness of every turbulent man in 

the community." If slaves were insolent, the legislature 

had provided a lawful means of correcting the slave on the 
7 

order of a magistrate. 

Though the North Carolina Supreme Court spoke the first 

word on the.subject, it was not the last. Four years later 

the General Court of Virginia handed down a different rule. 

At issue was the question whether, as the prosecution argued, 

a master could be indicted for cruelly beating his slave 

under the common law since no statute expressly protected 

slaves from such treatment. Judge Dade rejected any 
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comparison between English villeinage and American slavery. 

The condition of villeins and slaves, he asserted, was quite 

different. For example, villeins could purchase property 

and in some cases sue their lords. In the early years of 

American slavery no legislative enactment sanctioned, 

protected, or regulated the infant institution. Either 

"at the mere will of the buyers and sellers, the condition 

of the slave was that of uncontrolled and unlimited sub¬ 

jection to the will of the master," or else the colonists 

looked to the laws of ancient nations where slavery had 

existed, especially the laws of the Romans and the Jews. An 

examination of these laws revealed that under Roman law 

the master had absolute power over his slave and that the 

Jews did not punish the master criminally for abusing his 

slave but allowed the bondsman to go free. 

According to Dade the development of colonial legis¬ 

lation also militated against the prosecution's argument. 

The first act on the subject, passed in 1669; gave the 

master carte blanche to kill his slave while administering 

punishment for resistance. In 1723 the old act was 

strengthened to allow the master even more power. Though 

the passage of these statutes indicated that previously 

slaves had enjoyed some protection in law, Dade refused 

to infer that the common law had afforded that pro¬ 

tection. Even if the common law had once wrapped the 

slave in its protective mantle, at a very early period 
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statutes removed that protection. The court had no power 

to create a new offense even on the principle of "the 

ductile and flexible character of the common law* which 

moulds itself to the changing condition of human so¬ 

ciety. ... great changes are not to be made by the 

Courts." 

Judge Brockenborough agreed with the majority that 

between 1669 and 1778 an indictment for cruelly beating 

a slave would have been impossible* but he argued that 

before and after those dates the common law applied. The 

first statute would have been unnecessary* he thought, 

unless the common law punished owners for cruel treatment 

of their slaves. Why should the colonists have looked to 

the "strange laws" of the Jews* the Greeks* and the Romans 

"when they had one which they brought with them from the 

Mother Country, with which they were familiar* and which 

might be easily adapted to all the varying relations of 

their societyC?]" Thus the law of villeinage could have 

been modified consistent with the spirit of the common 

law to serve a new age* and place* and human need. 

According to Brockenborough an act of 1778 abolished 

"the ferocious and sanguinary system of legislation" that 

preceded it* the common law was reinstated* and again it 

protected the slave from the cruelties of his master. 

In closing Brockenborough wondered why "if an Indictment 

will be allowed in Massachusetts for poisoning a 
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cow, . . . or in Pennsylvania for killing a horse, ... 

an Indictment might [not] be sustained in Virginia for 

maliciously and inhumanly beating a slave almost to 

death* 

Two years later the Tennessee Supreme Court adopted 

the analogy between slavery and villeinage that Brocken- 

borough had unsuccessfully advanced in Virginia. The 

case was especially important because it settled the 

question whether a white could be punished for the man¬ 

slaughter of a slave though the statutes did not spe¬ 

cifically embrace that crime. Since juries in the great 

majority of cases handed down manslaughter rather than 

murder verdicts for whites convicted of killing slaves, 

the decision assured evil-disposed whites that they would 

at least suffer some punishment for murdering a slave. 

Though Judge Whyte recognized that there were differences 

between the legal status of English villeins and American 

slaves, he thought they were only "minutiae» which do not 

require to be noticed.n He examined the history of legis¬ 

lation on maltreatment of slaves in North Carolina, the 

ancestral ktate of Tennessee. Though he did not agree 

with Judge Henderson of the North Carolina Supreme Court 

that earlier legislative activity was irrelevant to the 

issue, he argued that when the legislature finally pre¬ 

scribed the death penalty for the first offense of mur¬ 

dering a slave, it restored the common law and the 
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o 
protection it afforded both slaves and villeins. 

The decisions of the Tennessee and North Carolina 

high courts set the terms of the debate within appellate 

courts for the next thirty years. In 1843 the Alabama 

Supreme Court sustained an indictment for the manslaughter 

of a slave which was framed under the common law rather 

than statutes. The rationale underlying the decision 

was similar to that of the North Carolina Supreme Court 

two decades earlier. In the same year the Louisiana 

Supreme Court rejected the contention that manslaughter of 

a slave was a crime unknown to Louisiana law. Though the 

English version of the Louisiana code spoke of "willfully" 

killing a slave, which would definitely have embraced 

manslaughter, in the French version the word "maliceuse- 

mentn was used. Since manslaughter was a killing without 

malice, the defendant asked the court to apply the 

construction most favorable to him as the statute was a 

highly penal one. The court quoted extensively from the 

Tennessee decision of 1829* Even though Louisiana had 

adopted the civil law in many respects, the court pointed 

out that the Tennessee decision "applies with peculiar 

force to a case arising in this State, where 'crimes, 

offences, and misdemeanors are to be taken, intended and 

construed according to, and in conformity with the common 

law of England.'" In 1847 the Texas Supreme Court, 

referring to the Tennessee decision, "deemCed] it 
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unnecessary to enter upon a particular examination of the 

grounds upon which this conclusion is based. It seems so 

consonant to reason and principle as scarcely to require 

the support of argument or authority. The only matter of 

surprise is that it should ever have been doubted.”^ 

Despite the surprise of the Texas Supreme Court, 

several appellate courts doubted the reasoning behind the 

Tennessee decision and rejected the principles it announced. 

In 1834 the South Carolina Court of Appeals with its 

characteristic self-assurance on such matters proclaimed 

without hesitation that "assault and battery cannot at 

11 common law be committed on the person of a slave." 

Though it had ruled in 1844 that the common law applied to 

slaves, in 1859 the Mississippi Court of Appeals, com¬ 

posed of different members and affected by a changed poli¬ 

tical climate, repudiated its earlier decision. The court 

also condemned similar decisions in other states. These 

cases, said the court, were "founded làainly upon the 

unmeaning twaddle, in which some humane judges and law 

writers have indulged, as to the influence of the 'natural 

law,' 'civilization and Christian enlightenment,' in 

amending, proprio rigore, the rigor of the common law, 

and on a supposed analogy between villanage [sic] in 

12 England and slavery here, ..." The Tennessee decision 

was doubted even in its place of birth. In 1842 the 

Tennessee Supreme Court said "that there is no adjudged 



158 

principle of the common law of England regulating the 

relation of master and slave (for we lay out of view the 

old and exploded relation of master and villein, not 

13 feeling it necessary to base our argument upon it), . * 

In 1851 the Georgia Supreme Court issued the most 

powerful attack on the position that the common law pro¬ 

tected the slave from physical abuse. Judge Nisbet 

correctly identified the decisions in such states as 

Tennessee and North Carolina as the results of "fervid 

zeal in behalf of humanity to the slave." "We feel as 

keenly as these Judges did," said Nisbet, "the obligation 

derived from religion and humanity, to punish the killing 

of a negro; but let it be remembered, that we sit here, 

not to censure or reprove the errors or crimes of any age 

or country, but to determine a naked question of law upon 

legal principles." Nisbet played down the importance of 

the issue since all states had provided by statute for 

the protection of slaves, but the facts of the instant 

case indicated otherwise. The master had sued the de¬ 

fendant in a civil suit for killing his slave. The 

defendant argued that a criminal prosecution was necessary 

before the master could bring a civil action because the 

murder of a slave was a felony at the common law. Since 

the court was holding against the defendant and thus 

against the necessity of a criminal prosecution for 

killing slaves, the decision cheapened the lives of slaves 
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by dispensing with the requirement of a formal criminal 

proceeding before a master could seek redress for the 

destruction of his property. 

Nisbet dismissed the contention that the English law 

of villeinage applied to slaves. The relationship of 

lord and villein was quite different from that of master 
i 

and slave. Also villeinage had ceased to exist long before 

the introduction of slaves into the colony. More 

important, English judges, the most distinguished of whom 

was Lord Mansfield in Sommersett's Case, had established 

the principle "that African slavery does not, and never 

did exist in England." Thus if the common law applied 

to the slave, it must apply in all respects. "If it 

protects the life of the slave why not his liberty? ... 

The Colonies received the Common Law, as applicable to 

their condition, that being in numerous particulars 

different from that of the parent State. They received it 

as slaveholding communities, and as applicable to them as 

slaveholders. It is absurd to talk about the Common Law 

being applicable to an institution which it would 

destroy." 

Nisbet denied that Georgia slavery was a creation of 

positive law. According to Nisbet "the Georgia planter 

held the slave as a chattel; and whence did he derive 

title? Either directly from the slavetrader, or from 

those who held under him, and he from the slave-captor 
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in Africa." Until the passage of the first colonial 

statutes "the will of the master was the law of slavery." 

He offered powerful evidence for this argument in the 

form of a 1770 statute, the first which punished whites 

for killing slaves. The wording of the preamble to the 

act proved unmistakably that previously slaves had not 

been protected by law.^ 

The question of the legal personality of the slave 

was often intimately bound up with the issue of common 

law protection. When the Texas and Louisiana Supreme 

Courts accepted the principle that the slave was protected 

under common law as well as statutes, they also emphasized 

that whites could be punished under the general criminal 

law since slaves were considered as persons entitled to 

the protection of the laws. In contrast the South Carolina 

Court of Appeals rejected both the notion of common law 

protection and the argument that crimes against slaves 

could be punished under the regular penal statutes. But 

the issues were not necessarily inextricably interwoven. 

While slaves had no common law protection in Virginia, 

they were recognized as persons under the penal laws. The 

problem first arose in 1811 when a white was convicted 

of maliciously stabbing a slave. Since a part of the 

punishment was a fine, three-fourths of which was to be 

paid to the victim, and slaves could not own property, 

there was some doubt as to whether the legislature had 
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intended to protect slaves. But the General Court upheld 

the conviction and sixteen years later affirmed that a 

slave was protected by the criminal law though not spe- 

fically named in a particular statute.^ 

As usual, however, slaves were as much property as 

persons, and in this area of the criminal law, the property 
i 

aspects of their legal status tended to predominate over 

personal ones. Though the North Carolina Supreme Court 

ruled in the 1823 case State v. HaleA that whites were 

liable at common law for an unjustifiable battery of a 

slave, six years later the court retreated from that 

advanced position. The white defendant had shot a female 

slave while she was attempting to escape his punishment. 

Since he had hired the slave for a year, he was her 

temporary master. His conviction and appeal to the Supreme 

Court set the stage for State v. Mann, one of the most 

momentous decisions in the criminal law 6€ slavery. Chief 

Judge Ruffin was quite aware of the importance of the 

case. He prefaced his opinion with a short apology. "A 

Judge cannot but lament" he wrote, "when such cases as 

the present are brought into judgment. It is impossible 

that the reasons on which they go can be appreciated, but 

where institutions similar to our own exist and are 

thoroughly understood." Ruffin emphasized the difficulty 

of reconciling "the feelings of the man and the duty of 

the magistrate" in such cases, but that task was "inherent 
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in our political state.tt Reluctantly, the Chief Judge 

went on to decide the great question of "the extent of 

the dominion of the master over the slave in North 

Carolina." 

Ruffin's opening disclaimer revealed a man in acute 

psychological distress, and well he should have been, for 

the decision deprived the slave of any legal protection 

from the master's violence short of murder. He dis¬ 

tinguished State v. Hale where a stranger rather than the 

master had committed the offense. Reviewing North Carolina 

history, Ruffin found that no prosecutions for batteries 

by masters had ever taken place, which was strong evidence 

that the community had never considered it a crime. Here 

Ruffin could have employed the common law reasoning of 

State v. Hale (the first time any white was punished for 

assault and battery of a slave) to sustain the conviction, 

but he avoided doing so. The relationship bf master and 

slave was completely different from that of parent and 

child, tutor and pupil, or master and apprentice. "The 

difference is that which exists between freedom and 

slavery—and a greater cannot be imagined." 

In one of the most remarkable statements that issued 

from an appellate court in the antebellum South Ruffin 

acknowledged the moral deficiency of the decision while 

he insisted on its absolute necessity. The condition of 

the slave was so degraded that 
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such services can only be expected 
from one who has no will of his own; 
who surrenders his will in implicit 
obedience to that of another. Such 
obedience is the consequence only of 
authority over the body. There is 
nothing else which can operate to pro1- 
duce the effect. The power of the 
master must be absolute to render the 
submission of the slave perfect. I 
must freely confess my sense of the 
harshness of this proposition; I feel 
it as deeply as any man can; and as a 
principle of moral right every person 
in his retirement must repudiate it. 
But in the actual condition of things 
it must be so. There is no remedy. 
The discipline belongs to the state of 
slavery. They cannot be disunited 
without abrogating at once the rights 
of the master and absolving the slave 
from his subjection. It constitutes 
the curse of slavery to both the bond 
and free portion of our population. 
But it is inherent.in the relation of 
master and slave. 

Ruffin thought that the task of determining the rights 

of the master over the slave was too difficult for the 

courts to perform satisfactorily. "We cannot allow the 

. right of the master to be brought into discussion in the 

courts of justice,H he said. "The slave, to remain a 

slave, must be made sensible that there is no appeal from 

his master; that his power is in no instance usurped; but 

is conferred by the laws of man at least, if not by the 

law of God." The Chief Judge expressed confidence that 

statutes, the property interests and benevolence of 

slaveowners, and popular condemnation of cruel masters 

would result in lenient treatment until the black 
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population was so small that harsh police measures were 

unnecessary. These, he thought, would result in greater 

protection of slaves than "any rash expositions of ab¬ 

stract truths by a judiciary tainted with a false and 

fanatical philanthropy, seeking to redress an acknowledged 

evil by means still more wicked and appalling than even 

that evil." Several years later a lawyer delivered the 

best criticism of their decision to the assembled judges 

themselves. They had left the slave "in the slender 

guardianship of the 'frowns and execrations' of a 

moral community against crutIty« . . . there is a por¬ 

tion of the opinion. . . which puts the slave entirely 

out of the pale of the law, and secures the master in 

17 a despotic immunity." 

By the 1850's most states had passed laws which 

set fines and on occasion imprisonment for masters who 

beat their slaves excessively. On paper these were 

great reforms but they were almost never enforced, and 

only a miniscule number ofrmasters were put to the in¬ 

convenience even of a fine for cruel treatment of their 

slaves. Lawmakers' concerta for proper plantation 

discipline led them to grant the master some immunity 

even when the slave died as a result of the master's 

punishment. Thus if the slave died accidentally while 

enduring "moderate correction," the master was absolved 

18 of guilt* Even when the punishment was clearly 
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excessive the law seldom considered the killing of a 

slave under correction a capital crime. For example, 

an Alabama statute provided that if a master or over¬ 

seer killed a slave by "barbarous or inhuman whipping 

or beating, or by any other cruel or inhuman treatment, 

although without intention to kill," it was only second 

degree murder. A Virginia master who had tortured a & 

slave to death by whipping, beating, kicking, strangl¬ 

ing, and burning him appealed a conviction of second 

degree murder. He argued that he had only committed 

manslaughter since he was punishing the slave for drink¬ 

ing and trading with whites and had not intended to 

kill him. The court upheld the conviction of second 

degree murder but could not agree whether such an 

offense could ever constitute murder in the first 

degree. Generally, due to the law's solicitude for the 

master's right of correction first degree murder con- 

19 victions of masters were extremely rare. 

Since the master had, nearly unlimited power 

over his slaves, they had no effective right of self 

defense. The most slaves could hope for was a find¬ 

ing of manslaughter rather than murder when they 

killed masters who attacked them. Most states did not 

allow the slave even this limited opportunity of escap¬ 

ing the gallows. Even in states where a slave's 
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right of self defense against the master was recognized* 

it was so severely limited that it jras meaningless. 

For example the Georgia Supreme Court ruled in 1854 

that "If the master exceed the bounds of reason and 

moderation in his chastisement* the slave must sub¬ 

mit, . . .* and trust to the law for his vindication. 

He cannot* himself* undertake to redress his wrong* 

unless the attack upon him be with an instrument* or 

20 in the use of means calculated to produce death. 

Given this definition of thesslave's right of self 

defense* it is not surprising that no appellate 

court overturned a slave's conviction on those 

grounds. 

Where the slave had initially resisted the master 

and the subsequent altercation or punishment resulted 

in the death of the slave, the master was almost 

always acquitted. The Alabama Supreme Court was the 

only high tribunal that indicated it might hold the 

master to account for the excessive use of force when 

the slave resisted his authority. In 1854 the court 

heard the appeal of a master convicted of mayhem for 

disabling the leg of his female slave. When he had 

attempted to whip her* she had seized an axe and 

threatened him. He retreated to the house and obtained 

a shotgun. When he returned the slave moved off 

slightly still holding the axe* he ordered her to 
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stop, and when she refused, he shot her. The court 

ruled that the shooting was unjustified but reversed 

21 the conviction on other grounds. No other courts 

went this far. Rather they evinced a disposition to 

excuse the master's conduct, even if he killed the 

22 slave, whenever the slave resisted his authority. 

Mien whites other than the master or overseer com¬ 

mitted violence against slaves, legislators and 

judges were more willing to see them punished crimi¬ 

nally for their actions. Upholding an indictment 

against a white for the battery of a slave, Chief 

Judge Taylor of the North Carolina Supreme Court gave 

some of the reasons for this change in attitude. 

"These offenses" he said, "are usually committed by 

men of dissolute habits, hanging loose upon society, 

who, being repelled from association with well disposed 

citizens, take refuse in the company of colored persons 

and slaves, whom they deprave by their example, em¬ 

bolden by their familiarity, and then beat, under 

the expectation that a slave dare not resent a blow 

from a white man." Slaveholders as well as their 

property required protection from such men, who seldom 

had the means to pay damages for the injuries they com- 

23 mitted on slaves. Still, Taylor was sensitive to 

the need for white dominance beyond the master-slave 

relationship. 
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In an 1820 case a white had killed a slave and 

received a death sentence. The slave, who was married 

to a free black, accused the white of having illicit 

relations with his wife and threatened to kill him. 

Ten days before the killing the two had a fight. On 

the day of the homicide the slave had again threatened 

the defendant. The white did not return the threat but 

instead shot the slave. The trial judge refused to 

allow the defendant to prove that the slave was insolent 

and instructed the jury that mere words would not 

justify a homicide. Disagreeing with the trial judge, 

the Supreme Court awarded the defendant a new trial. 

Though an 1817 statute had declared that the killing 

of a slave was to be judged by the same principles 

as the killing of a white at common law, Chief Judge 

Taylor defined the common law differently than the 

prosecution. According to Taylor the common law was 

a "system which adapts itself to the habits, institutions 

and actual condition of the citizens, and which is not 

the result of the wisdom of any one man or socife$y of 

men, in any one age, but of the wisdom and experience 

of many ages ... [W]here slavery prevails, the re¬ 

lation between a white man and a slave differs from 

that which subsists between free persons; and every 

individual in the community feels and understands 

that the homicide of a slave may be extenuated by 
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acts which would not produce a legal provocation if 

done by a white person." However the same consider¬ 

ations led the Louisiana Supreme Court to an opposite 

result. Upholding the death sentence of a Spaniard 

for murdering a free black, the court held that since 

free blacks could be punished by law for insulting 

whites, "their situation imposes upon us, perhaps a 

higher obligation to suppress our passions, and 

resort to the laws to punish thèir insolence." The 

court suggested that there was less cause to kill 

slaves under such circumstances than whites who could 

not be prosecuted for insolence. But the Louisiana 

decision was untypical. Generally, the law insisted 

on a greater provocation for the justifiable homicide 

of a white than of a slave.^ 

These were the general principles that governed 

trials of whites for assaulting or murdering slaves, 

but the courts had few opportunities to refine or even 

to apply them. While appellate courts decided numerous 

criminal cases involving black violence against whites, 

they encountered few cases where blacks were the 

victims of white violence. Civil suits, brought by 

masters against whites who beat or killed slaves, 

were more numerous than criminal prosecutions. Since 

slaves were chattels, the master could bring an action 

of trespass for forcible injury to his property. In 



170 

almost; every state slaveowners could bring a civil action 

whether or not there was a criminal conviction or even an 

attempted prosecution of the wrongdoer. This was a major 

change in the common law, for as the South Carolina Court 

of Appeals recognized in 1852, "Trespass to recover damages 

25 
for a homicide, is unknown to English law." 

When courts upheld the rights of masters to bring such 

actions in the absence of a criminal prosecution, they often 

spoke of protecting the person of the slave as well as the 

property of the master. In 1796 a defendant who had badly 

beaten a slave argued before the South Carolina Court of Ap¬ 

peals that the master could not sue for personal injury to 

the slave but only for the loss of the slave's services. 

The court rejected his argument, stating that the master had 

a duty to protect his slave in return for the slave's services. 

The South Carolina decisions over the years demonstrated how 

the trespass action became a substitute for a criminal prose¬ 

cution. In 1834 Judge O'Neall captured in one phrase the 

status of slaves in this area of the law of slavery. Holding 

that assault and battery of a slave was not a crime, O'Neall 

maintained that the slave was "a mere chattel persona.‘and 

his right of personal protection belongs to his master, who 

can maintain an action of trespass for the battery of his 

slave." Three years later O'Neall expanded upon this 

reasoning: 

Slaves are our most valuable property. For 
its preservation, too many guards cannot be 
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interposed between it and violent 
unprincipled men. In the relation of 
master and servant» the dependence of the 
latter on the former alone for protection, 
cannot be too much encouraged. The slave 
ought to be fully aware that his master 
is to him what the best administered 
government is to the good citizen, a 
perfect security from injury. 

In 1857 the Tennessee Supreme Court stated this theme even 

more emphatically than O'Neall. Denial of an owner's 

right to maintain an action for the battery of his slave 

"would be not only to ignore the plainest principles of 

reason and of right, but it would be justly esteemed a 

reproach to humanity in any condition of civil society 

above the level of barbarism. 

The statement of the Tennessee Supreme Court 

demonstrated how slavery could warp the values of the 

slaveholders. Civil suits to recompense masters for 

the value of the labor or lives of their slaves did not 

reduce but instead encouraged "barbarism." The large 

number of trespass actions both reflected the failure 

of the criminal law to protect slaves adequately and 

actively undermined the already slim protection that 

the penal laws afforded slaves. Decisions of the 

Alabama Supreme Court, which did not allow a civil 

suit automatically to precede or replace a criminal 

prosecution, revealed how the laws of other states 

cheapened the lives of slaves. The court insisted 

that a slave was a human being, and there had to be 

a felony prosecution for the killing of a human being 
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before the master could bring a civil action to re¬ 

cover his loss. ’’[Pjersons injured," it said, 

"would often obtain compensation, for such trespasses, 

upon an agreement not to complain of the public wrong; 

and reparation would be made for the civil injury, to 

escape the peace of the country." In one case the 

court rebuked a master who had failed to prosecute 

vigorously the man who killed his slave. "If an 

acquittal should be brought about by his collusion," 

it said, "he cannot afterwards sustain an action for 

trespass." ' Other state courts did not demonstrate 

this concern for the protection of slaves as human 

beings. 

In numerous cases where whites killed runaways 

the courts held them liable to the owner for the 

value of the slave, but criminal prosecutions were 

2 8 
rare. This was also true when whites shot and 

killed slaves who were robbing their chicken houses 

20 
or stealing their cattle. When the South Carolina 

Court of Appeals upheld a judgment for the owner 

against two whites who had show down his runaway 

slave, it remarked that the lives of slaves "should 

be protected from the violent and unthinking part of 

the community." However their lives were only im¬ 

portant enough to make the defendants liable for a 

trespass action. Standard assaults and even murders 
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31 
often resulted only in civil suits. In deciding 

civil suits courts occasionally condemned overseers 

and hirers for beating slaves to death. When whites 

had so little at stake* the judges could afford the 

luxury of reproaching the killers. In a Missouri case 

an overseer had sued the master for a year's wages* 

claiming that he had been wrongfully discharged. The 

evidence indicated that the overseer had been fired 

for beating a slave to death with a handspike. The 

Supreme Court was amazed at the overseer's audacity. 

"Have mercy and humanity left this earth*" asked the 

court* "that the overseer should question the master's 

32 
right to dismiss him under such circumstances?" 

Despite' its vehemence* it was an empty gesture since 

the law had failed to hold the overseer responsible 

under the criminal law for his outrage. 

These cases demonstrated how other aspects of 

the law of slavery combined with the scant protections 

that the criminal law afforded slaves to make them 

fair game for violent whites. The prohibition of Negro 

testimony against whites provided the best example of 

this deadly combination. Contemporaries assigned 

the ban on black witnesses a place of overwhelming 

importance in Dixie's legal systems. No slaveholding 

jurisdiction permitted slaves to take the witness 

stand in cases where whites' rights were at issue. 
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Only Louisiana, Delaware, and the District of Columbia 

allowed free blacks' testimony against whites, and of 

these only Louisiana suffered free blacks to testify with¬ 

out conditions. These, as much as any other of the legal 

disabilities Southern blacks endured, evoked abolition¬ 

ist and nonabolitionist wrath. 

Antislavery men charged that blacks' inability to 

testify against whites effectively denied them protection 

from white assailants shrewd enough to attack them in the 

absence of white witnesses. Despite statutes that some¬ 

times prescribed severe punishment for maltreatment of 

Negroes, the denial of the right to give evidence against 

their oppressors left the black population at the mercy of 

the master race. Charles Sumner echoed a generation of 

abolitionist criticisms of this inequality when he reported 

to the United States Senate in I864 that Southern laws 

purporting to protect blacks were nothing more than words, 

words, words, 

So long as the slave himself is not allowed 
to testify to his wrongs, so long the laws 
will be justly obnoxious to the charge of 
actually authorizing a white person to in¬ 
flict any outrage upon a slave, even to the 
extent of taking his life with impunity. 
Every white person, with only slaves about 
him, or it may be with only colored persons, 
slave or free, has a letter of license to 
commit any outrage which passion or wickedness 
may prompt.33 

These emotion-charged accusations were seconded by the 

more subdued John Appleton, Maine Chief Justice and 
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a leading nineteenth-century reformer of the laws of 

evidence, who characterized the exclusion of blacks' 

and Indians' testimony as "disastrous in its results." 

Appleton condemned the civilization that would counte¬ 

nance such an outrage, "as if mendacity was the result 

of having a greater number of pigment cells, and a 

greater number of cutaneous glands; as if the Almighty 

had so failed as to have created whole races of men 

so untrustworthy that it would be unsafe even to hear 

their testimony. 

Southerners were not entirely insensitive to the 

potential injustice of their exclusionary laws. 

Thomas R. R. Cobb, whose treatise on the law of 

slavery was otherwise quite apologetic and laudatory 

of the peculiar institution, was troubled by the ex¬ 

clusion of Negro testimony. Cobb even suggested that 

blacks be allowed to testify where whites other than 

their masters had mistreated them, and where no white 

witnesses were present at the time of the assault. 

But even this cautious suggestion for reform was 

greeted with silence. The ban on blacks' testimony 

was intimately bound up with the continual maintenance 

of white supremacy, a consideration of far more im¬ 

portance than an occasional unpunished crime against a 

Negro. A Maryland lawyer in 1857 succinctly summarized 

the motivations behind the policy. "The protection of 
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this law" he told the court, "should be extended 

fully to the citizen, because the policy of our laws 

keeps thé black race in such a condition as to make 

them unfit, in a great measure, to be entrusted with 

any power over the rights of the superior race." 

Southerners feared that allowing blacks to testify 

against whites would seriously upset the balance of 

power in Southern race relations and grant the sub¬ 

merged class a dangerous influence over the masters' 

fates. Tennessee carried the exclusionary policy 

to its extreme limit. In 1838 the Tennessee Supreme 

Court ruled that a free black could not testify for 

a black defendant in a criminal prosecution. A 

criminal trial pitted the black defendant against 

the white State, and a Negro could not testify 
« 

against Caucasian interests. 

While the slave states maintained a firmly united 

front on the admission of direct slave testimony in 

any case involving whites, on the issue of free blacks' 

testimony this overwhelming consensus, unusual on many 

other legal matters, at least suffered modification; 

Courts in Louisiana, the District of Columbia, and 

Delaware allowed free blacks to testify against whites. 

Though the cases concerned free blacks rather than 

slaves, they offer opportunities for assessing the 

vulnerability of both groups to white violence. 
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These divergences from the Southern norm illustrated 

the profound importance of the seemingly most trivial 

aspects of equality before the law and often marked 

the outer limits of legal protection for all Southern 

blacks. 

Only Louisiana placed no conditions on the testi¬ 

mony of free blacks in cases where whites were parties. 

In an 1850 trial of two whites indicted for larceny» 

the state called several free blacks to testify 

against the defendants. Defense counsel objected» 

but the court admitted their testimony. On appeal 

the defense relied on the statutes and court decisions 

of other Southern states to buttress its contention 

that'free blacks could not testify against whites. 

The Supreme Court disagreed» reminding appellants 

that Louisiana law differed from other slave states 

on the subject of Negro testimony. The Roman and 

Spanish codes» two of the main sources of Louisiana 

law» had allowed freed slaves the right to testify. 

Courts in Louisiana had traditionally admitted free 

blacks to the witness stand in all cases. Judge King 

offered several reasons for Louisiana's peculiar 

policy. He emphasized the elevated station of many 

of Louisiana's free blacks. Often they were educated» 

held property» and were respectable members of the 

community. In closing Judge King summarized the 
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abolitionist argument against blacks' exclusion from 

Southern witness stands. Free blacks were "entitled 

to the protection of our laws; but that protection 

would in many instances be illusory, and the gravest 

offences against their persons and property might be 

committed with impunity by white persons, if the rule 

of exclusion contended for were recognized. 

Though courts in the District of Columbia and 

Delaware did not adopt the broad view of the Louisiana 

Court of Appeals, they allowed some modification 

of general exclusionary policies. Due to the peculiar 

nature of its jurisdiction and the influence of 
* 

Chief Judge William Cranch, the Circuit Court of the 

District of Columbia allowed free-born Negroes to 

testify against whites, at least for a short period 

of time, and free Negroes born of white mothers had 

an absolute right to testify. The District was com¬ 

posed of the former counties of Alexandria, Virginia 

and Washington, Maryland. Congress decreed in 1801 

that the laws of Virginia and Maryland, as they stood 

in that year, would govern Alexandria and Washington 

37 counties respectively. Virginia law absolutely for- 

bade Negro testimony in cases involving whites,09 but 

the Maryland statute of 1717 governing Negro testimony 

proved ambiguous enough for Chief Judge Cranch to construe 

it in favor of blacks' right to testify. 
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In 1805 without any recorded controversy the court 

allowed Lucy Butler, a black woman, to be sworn as a 

witness against a white man on trial for beating his wife. 

In I806 the court again admitted a black's testimony 

against a white but this time designated him a Negro born 

of a white mother. This distinction between Negroes born 

of white mothers and Negroes born of black mothers was to 

continue throughout the decisions of the court with 

results that contained elements of pure farce. In I808 

the question again came before the court. Michael Mullany, 

a white man, was accused of assault and battery, and the 

prosecution offered several free-born blacks to support 

its case. Defense counsel objected, claiming that free¬ 

born blacks could not be considered competent witnesses 

under the 1717 law. An intense grammarians' debate 

ensued over the provision in the act which read: 

... no negro or mulatto slave, free 
negro, or mulatto born of a white woman, 
during his time of servitude by law . . . 
shall be admitted and received as good 
evidence in law ... wherein any Christian 
white person is concerned. 

Did the phrase "during his time of servitude by law" apply 

to both the "free negro" and the "mulatto born of a 

white woman," or to the mulatto only? Defense counsel 

argued that only the mulatto was a competent witness 

against whites. He relied on the grammatical structure 
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of the sentence and also claimed that free blacks never 

endured "servitude by law." Chief Judge Cranch dis¬ 

agreed on both counts. He pointed out that free blacks 

could be forced to endure limited terms of servitude 

by law for such offenses as theft» harboring runaway 

slaves» and begetting a child by a white woman. He 
* r— 

concluded that "color alone does not disqualify a 
30 

witness in any case." Though Cranch's interpretation 

was debatable» he succeeded in convincing his fellow 

judges. By a unanimous decision free-born^ blacks 

were to be admitted as witnesses in all cases on the 

Maryland side of the District. 

Despite the unanimous decision in the U.S. v. 

Mullany, the rule was far from firmly entrenched» and 

the distinction between free blacks and mulattoes born 
« 

of white mothers was not abandoned. By 1835 Cranch's 

interpretation was discredited as illustrated by the 

decision in U.S. v. Beddo.^ The irony of U.S. v. Beddo 

was that not one pure Caucasian was involved. Beddo» 

a mulatto born of a white mother» was indicted with 

several other blacks for larceny. The only witnesses 

against Beddo and his accomplices were free Negroes» 

born of black women. Over Cranch's dissent the 

court accepted defense counsel's contention that 

free Negroes» bbrn of black mothers could not give 

evidence against free Negroes whose mothers were white. 
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The prosecutor was forced to drop the case against 

Beddo. Beddo no doubt perceived the implications of 

the Circuit Court's decision. Two years later a new 

case against him appeared on the court's docket. 

Beddo had committed the same crime in the presence of 
A *7 

the same kind of witnesses, and he went free again.4 

Even a lily-white defendant could hardly have expected 

more favored treatment than Beddo received. 

The activities of the irrespressible Beddo under¬ 

scored the problems inherent in excluding blacks from 

the witness stand. In a remarkable series of assault 

and kidnapping cases stretching from the 1790's to 

the 1840's Delaware courts were confronted with these 

problems and devised a unique solution to them. 

Though the Delaware Supreme Court had ruled in the 

1793 case of Collins v. Hall that blacks could not 

be witnesses where whites were parties,^ in the same 

year a more unusual case came before the Court of 

Quarter Sessions. In State v. Bender a white man was 

indicted for assault and battery on a black woman. 

Since there was no third party present when the 

assault occurred, the prosecuting attorney offered 

the woman as a witness. The defense relied on the 

rule laid down in Collins v. Hall to exclude her 

testimony, but the prosecutor put the issue of 

justice and protection squarely before the court. 
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If blacks were not allowed to testify in such cases, 

the white assailant simply could not be convicted. 

The judges agreed with the prosecutor, holding that 

where no other proof could be procured, free blacks 

could testify against whites, if they were the victims 

of the crime.^ 

In the next six years several similar cases 

challenged Delaware judges'ingenuity, but generally 

they refused to extend their holding in State v« 

Bender. For instance, the court would not allow a 

black to testify in favor of a white, even though the 

black was the victim and the defendant wrongly accused 

of assaulting him. Similarly, a Negro was not allowed 

to testify in favor of a fellow black accused of 

assault and battery on a white. The judges also 

refused to allow the black victim to testify in a kid¬ 

napping case where whites had been present at the 
r 

incident. Still, the court did not maintain a wholly 

inflexible position. In one case, where a young black 

had been the victim of an assault and battery, his 

grandmother was allowed to testify since his age made 

him an incompetent witness.^ In 1799 Delaware legis¬ 

lators came to the assistance of the perplexed judges 

by passing a statute allowing free blacks' testimony 

in all criminal cases where no whites other than the 

accused were present at the scene of the crime 
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The legislature's pronouncement might have settled 

the entire issue were it not for the ingenuity of 

Delaware whites and their attorneys. In I84O a case 

came before the Judges in which a narrow interpretation 

of the law would have produced an unjust decision. 

The prosecution called both the black victim and a 

white accomplice to the stand in a kidnapping case. 

Though the white man had been a perpetrator of the 

crime, a rigid interpretation of the statute would 

have disqualified the black victim from giving evi¬ 

dence . Chief Judge Bayard declared the Negro a 

competent witness and pointed to the consequences of 

an opposite ruling. If a black could not testify 

when more than one white assaulted or kidnapped him, 

it would encourage an association of guilt and multi¬ 

plication of offenders in a manner that would thwart 

the rule of law.** In 1842 a similar case reached 

the court at general sessions. In a trial of a white 

man for assault and battery on a black the prosecutor 

called the victim to the stand. Defense counsel main¬ 

tained that two whites were present at the time of 

the attack, though one was drunk and the other did 

not see the entire altercation. The trial court per¬ 

mitted the victim to testify, and the jury returned a 

guilty verdict. On appeal the court ruled that even 

though white persons were present, if they were not 
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in a position to see the act and were unable to ob¬ 

serve all that took place* the victim was a competent 

witness.^ 

The Delaware cases suggested only a few of the 

many situations in which blacks1 testimony was es¬ 

sential to the punishment of crimes committed against 

them. If so many such incidents occurred in tiny 

Delaware* with the smallest black population among 

the slave states* how many times must they have 

occurred in areas where millions of blacks lived 

amidst a hostile white population? In most areas 

the frequency of such incidents can only be surmised. 

But in New Orleans during the 1850's* for example* 

three of the seven cases in which whites killed 

blacks could not be prosecuted because Negro testi- 
AQ 

mony was the only evidence available. And consider 

the case of William Johnson* the famed "barber of 

Natchez." A manumitted slave* Johnson was one of the 

most remarkable blacks in the antebellum South. As 

a young man he was able to purchase a Natchez barber 

shop in which he eventually employed free black 

apprentices and his own slaves. With the earnings 

from his shop he invested in land and loaned money to 

Natchez whites. He owned the building that housed his 

shop and rented the remainder to white tenants. He 

also employed a white overseer and some white laborers 
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to work his land. Unfortunately he fell into a boundary 

dispute with a white neighbor. Johnson sued his antago- 

nist for trespass in 1851, and a month later the white 

murdered him from ambush. The only witnesses were 

Johnson's son and one of his slaves. The white community 

was outraged, and the authorities prosecuted the murderer 

vigorously, but the assassin was never convicted because 

Johnson's black companions could not testify.^0 

The Johnson affair not only revealed the vulnerability 

of the most secure black but also demonstrated how the' ban 

on Negro testimony could thwart the will of the white 

community. Whites as well as blacks were victimized by 

the exclusionary laws. In Alabama a white man sought to 

prove self-defense at his murder trial by introducing 

three black children, the only witnesses who saw the entire 

incident, but the court would not bend the law even for a 

51 white. When a William and Mary professor was poisoned 

by his nephew, the young man escaped punishment because 

52 
the principal witness^ against him was black. Whites 

dealing in goods stolen by black thieves were extremely 

53 difficult to convict. Whenever only blacks observed a 

white stealing a master's cotton, for example, the 

Caucasian enjoyed immunity from legal punishment. Private 

54. revenge was the only recourse for the wronged white. ^ 

The Southern legal system itself contained a potent threat 

to law and order. 
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If blacks and whites engaged in a joint criminal 

venture, the black accomplices could not testify against 

the whites, thus removing the Caucasian criminals beyond 

the law's reach. This made slave-stealing abolitionists 

difficult to convict. The only way legally to punish 

many of them was to stretch the law. George Thompson, an 

abolitionist on trial for enticing Missouri slaves to 

escape, knew that Southern law forbade slave testimony 

against whites, but he was unaware of its flexibility in 

certain cases. A procession of slaveholders took the stand 

against Thompson and his associates and related their 

activities with a high degree of accuracy. As Thompson 

later told the story, "When the witnesses wère cross 

examined, our counsel were particular to enquire from 

whence they derived their information ... They were 

55 obliged to confess, 'from the slaves!'" J 

Not all Southern courts were so lax in their rules of 

evidence, and the citizenry had to resort to extralegal 

measures to punish abolitionist threats to the peculiar 

institution. An insurrectionary plot, implicating both 

slaves and whites, was discovered in Louisiana in 1840. 

Several slaves were immediately put to death, but the 

whites were impossible to convict without the surviving 

slaves' testimony. The citizens whipped the white 

offenders and ordered them from the state. The law was 

impotent, and mob vengeance was its only replacement.^ 
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In some instances, Southerners attempted to justify the 

frequent outbreaks against abolitionists by arguing that 

the ban on Negro testimony made other punishments im- 

possible! In 1856 and again in i860 bills were 

introduced in the Maryland legislature that would have 

allowed blacks to testify against whites in trials for 

enticing slaves to escape or circulating subversive 

literature among the black population. The bills did not 

pass. Negro testimony, even against the hated abolition-* 
rg 

ists, would remain forbidden.J 

Even if white witnesses were available and would 

testify against members of their own race, or there was 

sufficient circumstantial evidence to sustain a conviction, 

there was no guarantee that the authorities would pro¬ 

secute or juries convict. A few whites did receive death 

sentences for murdering blacks. In the 1850's citizens 

of New Orleans applauded the hanging of two whites who 

cut the throat of a female slave while burglarizing her 

master's home. But of the six other whites who killed 

blacks during the decade only two were convicted. One 

received a life sentence and the other four years in the 

penitentiary. For lesser assaults whites were seldom 

59 prosecuted at all. In rural areas the chances were 

probably even greater that whites would escape punishment 

for killing blacks. The large number of civil suits 

proved that the laws against maltreating slaves were 

poorly enforced. 
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Even when juries brought in guilty verdicts, whites 

were seldom punished to the full extent that the law 

allowed. For example, the governor of North Carolina 

pardoned a white who tied a runaway slave, then beat and 

kicked him to death.^ But juries rather than governors 

were the main source of the problem. Though prosecutors 

usually sought first degree murder verdicts, juries 

consistently returned second degree murder or manslaughter 

convictions if not outright acquittals.If the penal 

laws had been stronger, if prosecutions had been required 

before masters could file civil suits, if Negro testimony 

would have been allowed, white juries would still have 

thwarted the enforcement of the law. For Southern blacks 

the great protection of trial by jury was a farce. The 

foreman of a South Carolina jury reflected the Southern 

consensus when he declared that he would not convict 

the defendant, or any other white person, of murdering 

a slave. ' 
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CHAPTER IV 

STRANGERS TO THE CONSTITUTION 

For slaves the dominant trend in the nineteenth- 

century criminal law was toward a measure of greater 

justice. Though the number of capital crimes that they 

could commit increased after 1800, in other aspects of the 

law slaves fared better in i860 than they had a century 

before. State legislatures in the late eighteenth and 

early nineteenth centuries phased out many of the bar¬ 

baric punishments that had disgraced criminal justice in 

the past. By 1821 all slaveholding jurisdictions had made 

the murder of a slave a capital crime. Though the criminal 

law often failed to protect blacks from white violence, 

the statutes at least recognized a duty on the part of 

whites to refrain from physically abusing slaves. By the 

1850 ' s many states had even passed £.aws designed to 

punish masters for cruel treatment of their bondsmen. The 

most remarkable change was the tendency toward procedural 

fairness in dealing with criminally accused slaves that 

continued until the Civil War made slave law obsolete. 

Several states even elevated the enslaved class to a 

level with whites in capital cases. 
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The most striking aspect of this trend toward a 

higher status in law for slaves was that it accompanied 

the strengthening of slavery as an economic institution. 

As slavery itself became more rigid and less likely to 

wither away, restraints on slaves loosened slightly, and 

the laws became less harsh. Significantly, several of 

the most enlightened states in regard to the criminal law 

of slavery—Alabama, Mississippi, Texas, and Arkansas— 

were also states in which slavery was most healthy and 

flourishing. This trend indicated that slaves might be 

better treated by the State (though not necessarily by 

individual masters) where slavery was most secure. 

The improvement of slaves’ lot required another, 

more ominous condition before it could proceed unimpeded— 

the suppression and, if possible, the eventual elimination 

of the free Negro as an element in slave society and 

jurisprudence. Very early in the century Georgia lawmakers 

made this connection. In an 1818 statute that saddled 

free blacks with new restraints Georgia legislators 

claimed that "the exercise of humanity, towards the slave 

population . . ., imperiously require£s3 that the number 

of free persons of color within this State should not 

be increased.”*' The relationships between free blacks 

and the criminal law as it developed in the antebellum 

South revealed the ultimate implications of racial slavery 

in the United States and provided insights into the 
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probable nature of Southerners' response to emancipation. 

In the Dred Scott case Chief Justice Taney delivered 

the most famous statement of the legal status of free 
2 

blacks in antebellum America. Though he purported to 

describe the condition of the black population on the 

eve of the ratification of the Constitution, his opinion 

actually described the legal position of free blacks as it 

had developed since 1787. For Taney the most important 

aspect of slavery was its racial basis. Free blacks were 

not free men but a "class of persons ... whose ancestors 

were negroes of the African race, and imported into this 

country, and sold as slaves•" So degraded were free 

blacks that "they were identified in the public mind with 

the race to which they belonged, and regarded as part of 

the slave population rather than the free." Since blacks 

generally "were never thought of or spoken of except as 

property," the framers of the Declaration of Independence 

could not have referred even to free blacks when they 

inserted the words "all men" in that document. In a 

passage of the opinion that scandalized men of the free 

soil and antislavery persuasions the Chief Justice declared 

that blacks "had no rights which the white man was bound 

to respect." Justice Peter Daniel, the only other 

majority justice who delved into the history of the law 

of race in America, also insisted that blacks, slave and 

free, were more property than person. Contemplating the 
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effect of manumission, Daniel found it "difficult to 

conceive by what magic the mere surcease or renunciation 

of an interest in a subject of property, by an individual 

possessing that interest, can alter the essential 

character of that property with respect to persons or 
3 

communities unconnected with such renunciation." 

According to Taney and Daniel free blacks not only 

constituted a third class in the community but the line 

separating slavery from freedom was so blurred as to be 

nearly nonexistent. As they applied to the period before 

1800 both opinions were poor history. As unwitting 

descriptions of the degradation of free blacks that had 

occurred during the nineteenth century they were quite 

accurate. Indeed, the Dred Scott decision was a major 

contribution to this ongoing process of degradation in its 

holding that blacks could not sue in federal courts. Like 

jurists before and after them they had distorted history 

to justify their present-minded decisions. 

Even in the South whites' attitudes during most of 

the eighteenth century were more complex than those of 

the majority Justices. Free blacks did suffer discrimi¬ 

nation, and unequal laws increased over the century. They 

were included in certain parts of the slave code though 

not so extensively as in the 1850's. For a few crimes 

they were punished more harshly than whites, but by the 

1850's many states had made them liable to capital 
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punishment for the same crimes that slaves could receive 

the death penalty for committing. Several colonies 

required manumitted slaves to leave and forbade free blacks 

to enter their borders, but these laws were often in 

force for only limited periods of time. Blacks still 

served in the militia in some colonies. Though in practice 

blacks may not have been allowed to vote, Delaware and 

Maryland did not categorically deny them the suffrage 

until after 1790. In Tennessee and North Carolina blacks 

voted well into the nineteenth century. 

As Winthrop Jordan has observed, "no universal 

practices developed, no indications of complete consensus 

on the restrictions appropriate for free Negroes."^ The 

assertions of Taney and Daniel that the men of the 

revolutionary generation considered free blacks as nothing 

more than a slightly higher form of their cherished slave 

property was especially unwise. On the contrary, many 

white men had determined that blacks should be persons 

rather than property. Manumissions increased dramatically 

in the last years of the century. By 1810 free blacks 

composed more than thirteen percent of the black population, 

a rise of eight percent in a twenty-year period.^ How¬ 

ever, the rapid growth of the free Negro population 

planted the seeds of reaction. The more visible presence 

of free blacks, the insurrectionary activities of the 
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slaves, the rise of widespread abolitionist agitation in 

the North, and the increasingly aggressive and hysterical 

thrust of the pro-slavery argument combined to produce 

a growing volume of repressive legislation. By i860 

increasing numbers of Southerners were coming to the con¬ 

clusion that free blacks who refused to leave the slave 

states should again become the property, of white men. 

These laws and the judicial decisions interpreting them 

revealed part of the intellectual atmosphere that produced 

the Dred Scott decision.** 

As the eighteenth century had progressed so had the 

restrictions on free blacks, but legislation was random 

and sporadic. The first sustained period of legislative 

activity occurred from the mid-1790's to about 1810. 

This development coincided with the rapid rise of the free 

black population, the successful insurrection and expùlsion 

of the whites in San Domingo, and several conspiracies 

and revolts in Virginia, the most important of which was 

the Gabriel Prosser conspiracy in 1800. A pattern began 

that persisted throughout the century. When slaves 

revolted, whites turned against free blacks. 

In Maryland the colonial assembly had begun to revamp 

its 1717 Negro testimony law in 1783. The old law had 

been enacted during the period of rapid expansion of 

slavery in the colony. The assembly was disturbed by the 

introduction of large numbers of heathen blacks so that 
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heathenism rather than race was the basis of testimonial 

exclusion. Slaves could not testify against whites or 

free blacks. They could not even give evidence against 

their fellow bondsmen unless it was a case where life 

or limb was not at stake. Christian free blacks could 

testify against whites. Under the 1783 law no black 

freed thereafter could testify against a white. In 1801 

the legislature passed a bill that it had rejected in 

1792 allowing slaves to testify against free blacks 

accused of illegal dealing with slaves. This law supposedly 

had a rational public policy basis since Marylanders 

thought that free blacks were often guilty of illegal 

trading with slaves. But in I808 the assembly allowed 

slaves' testimony against free blacks in all cases. 

Virginia free blacks lost their immunity from slave testi¬ 

mony in 1800• North Carolina passed a similar law in 

1821 and Alabama in 1835* By i860 only in Louisiana did 
7 

free blacks enjoy immunity from slave testimony. 

The I808 law on slave testimony partially erased the 

line between slavery and freedom in Maryland as did a 

vagrancy law of 1796. The act was purportedly nondis- 

criminatory, but its phraseology exposed its purposes. 

"CA]ny free negro» mulatto or other person" on default of 

a bond for good behavior could be ordered to leave the 

state or be imprisoned. If the prison charges were not 

paid within twenty days» the offender could be sold for 
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six months to pay the costs. There is no evidence that 

whites were sold under the act* but several blacks 

suffered the penalty, and in 1825 the legislature formally 

removed the possibility that whites could be treated in 

such high-handed fashion. Maryland's anti-immigration 

law of 1806 also provided for temporary sale to pay the 

8 expenses of the prosecution. 

During the period Delaware, Louisiana, Tennessee, 

Virginia, and North and South Carolina also prohibited the 

immigration of free blacks or required Negro residents to 

register with county officials. Virginia threatened 

manumitted slaves with unconditional resale if they failed 

o 
to obtain certificates of freedom.7 In 1797 the Old 

Dominion allowed blacks to be whipped in addition to the 

regular punishments for crime. Vagrancy or illicit trading 

with slaves subjected blacks to sale for a five-year 

period. Overseers of the poor were directed to make 

quarterly inspections into the condition of the free black 

population.^ The Georgia legislature placed free blacks 

on the same level as slaves in felony trials and subjected 

black minors to mandatory apprenticeship. Under an 1811 

Delaware law free blacks could be temporarily sold for 

larceny or unlawful immigration. Kentucky decreed the 

death penalty for all blacks found guilty of conspiracy 

to rebel, poisoning, and rape of a white woman. 

This spate of legislation played fast and loose with 
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the rights of free men. The laws were not merely dis¬ 

criminatory. Several of them aimed at reducing free men 

to slavery and implied indeed that blacks "had no rights 

which white men were bound to respect." But in the wake 

of the revolution the states had also established written 

constitutions with bills of rights and created appellate 

tribunals who were granted or seized for themselves the 

power to void statutes that conflicted with the organic 

law. This presented blacks with the opportunity to assert 

their rights in state supreme courts. Though they had 

few means and little support from the white community, they 

did succeed in getting their cases into appellate courts 

throughout the antebellum period. In the first case 

blacks won a limited victory. 

In 1820 a Kentucky black filed a trespass action for 

assault and battery against both a justice of the peace 

who had sentenced him to thirty lashes for lifting his 

hand in opposition to a white and a constable who had 

executed the sentence. Judge Mills pointed to disturbing 

features in the act under which the black was prosecuted. 

The oath of the complaining white was conclusive of the 

defendant's guilt. In addition the act was too broad. 

Under the wording of the statute it would be a crime to 

resist a white "in self defence, or in warding off injury, 

or in repelling attempts on the virtue of the female of 

color, by an intended ravisher." The act was a flagrant 
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violation of the Kentucky constitution's prohibition of 

cruel punishments and the guarantee that the accused 

would have the right of being heard, of confronting wit¬ 

nesses and disputing the evidence at his trial. However 

the justice and constable argued that blacks were not 

parties to the political compact and thus were not 

protected by the constitution. Under this interpretation 

the state could do anything it pleased to free blacks. 

Judge Mills would not admit that blacks were in no sense 

parties to the political compact, for they had some rights 

under the constitution. But even admitting that they were 

not parties, "yet they are entitled to repose under its 

shadow, and thus secure themselves from the heated 

vengeance of the organs of government. Aliens, who sojourn 

here, and belong to another, and claim nothing of our 

government but the right of passage, could not be taken up 

and hung by a justice of the peace, without a hearing, 

without an opportunity of proving themselves innocent, 

and without a jury, even if the legislature, by a solemn 

12 act, should direct it to be done." 

Judge Mills at least assured Kentucky blacks that 

they had some protection under the law, but Mills spoke 

for only one state. In 1818 Georgia had made blacks liable 

to sale for violating its anti-immigration law and denied 

them the right to hold real estate. In the same year 

that Judge Mills rendered his decision Virginia allowed 
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blacks to be hired out for failure to pay taxes. In 

1821 U.S. Attorney General William Wirt issued an official 

opinion stating "that no person is included in the 

description of citizen of the United States who has not the 

full rights of a citizen in the State of his residence."^ 

In 1822 Judge Mills found himself in the minority even in 

his own state. The court ruled that there was a legal 

presumption against blacks being citizens of the United 

States. This presumption stemmed from the fact that "Free 

Negroes and mulattoes are almost everywhere, considered to 

be a degraded race of people; ...11 The court also ruled 

that no person could be considered a citizen of a state 

unless they possessed "all the rights conferred ... 

upon the highest class of society." In dissent Mills 

argued that under the court1s definition women, minors, and 

whites who could not vote did not meet the necessary 

qualifications for citizenship. He was attempting to 

separate the right to vote from civil rights and immunities 

so that blacks might have some protection under the law, 

but he was, as one historian has described him, a figure 

of the past.^ 

Thus even in the early 1820's the status of free 

blacks in American law was eroding rapidly. Subsequent 

events in that decade cast blacks further back toward 

slavery, the first of which was the discovery of Denmark 

Vesey's insurrection plot in 1822. Though Vesey was the 
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first free black in American history who was clearly 

implicated in an insurrection plot, his action gave already 

hostile whites an excuse further to restrict free blacks. 

The South Carolina legislature required all free blacks to 

have white guardians. Any who left the state could not 

return. Those who had not resided in the state for five 

years had to pay a tax of fifty dollars a year. Black 

seamen who sailed into South Carolina ports were to be 

imprisoned until the vessel left the state. If ship 

captains did not pay the costs of their imprisonment or 

failed to take the blacks away upon leaving, the imprisoned 

seamen would be sold as "absolute slaves. 

In the years immediately following the Vesey conspira¬ 

cy Mississippi and Florida passed anti-immigration laws. 

North Carolina and Virginia made rape by a free black a 

17 
capital crime. ' In 1823 the Virginia legislature ordered 

that free blacks convicted of assault with intent to kill 

a white or any crime then punished by a prison sentence of 

more than two years were to be sold as slaves and 

transported out of the state. Two years later the legis¬ 

lature added to the list petit larceny, an offense that 

blacks frequently committed. In the same year Maryland 

required that blacks be sold for the same number of years 

18 
that whites would be imprisoned for a particular crime. 

The Virginia law, which provided for sale into 

absolute slavery, operated quite harshly on free blacks. 
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During the little more than four years that the law was 

in force forty-four blacks were sold as slaves. (See 
IQ 

Table). Blacks received some relief through executive 

pardon. For example, the governor paddoned a free black 

sentenced to be sold for stealing a bale of cotton. 

Still, a free black woman was sold for the theft of one 

hog though the prosecutor petitioned the governor for a 

20 
lighter sentence. In the first year of the latirAs 

operation a free black challenged it as a violation of the 

rights guaranteed him under the Virginia constitution. 

Judge Dade ruled that sale into slavery was not a cruel or 

unusual punishment within the meaning of the constitution. 

That section was directed only "against the wanton cruelty 

of many of the punishments practised in other 

countries} ..." But Dade went even further, holding 

that blacks had no protection under the bill of rights. 

The evidence that Dade used to bolster this argument was 

the exclusion of blacks from the franchise and the dis- 

21 
criminatory laws that applied to blacks alone. The 

validity of discriminatory laws was not judged by 

constitutional standards, but the meaning of the consti¬ 

tution was ascertained by the unequal laws that applied 

to blacks. 

The Virginia decision was the first in a line of cases 

that deprived blacks of meaningful protections under 

state constitutions. Still, there was evidence in the 
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List of Free Persons of Colour, who have been 
sentenced to transportation, &c. 

1828, Dec • 16, Ellick Sparrow, 

1824—1. John Lewis, 
2. Cherry Spratley, 
3 ♦ David, (a boy,) 
4. J as. Gowings, 
5. Ino. Aldridge, 
6. David Mabry, 
7. Joshua Jones, 
8. Geo. Dixon, 
9. Eldridge Bridgewater 

10. Joe M'Pherson, 
11. Frank Lewis, 

1825—1. Washington Atkins, 
2. Hillyard Johnson, 
3. Thos. James, 
4. Warner Lawson, 
5. John Lewis, 
6. Bartlett Hoomes, 
7. Nancy Moss, 
8. Willoughby Gumby, 
9. Esau Reed, 

10. Nelson Wormley, 

1826—1. Alex. Sparrow, alias 
Jim Bowles, 

2. David Denson, 
3. Jack Harden, 
4- Richard Roberts, 
5. Mace Alexander, 
6. Bill Butler, 
7. Miranda, 
8. Wm. Wingfield, 
9. Jos. Burd, 

10. Walter Scott, 

1827—1. Lewis Bluesteel, 
2. Milly Scott, 
3. Tho. Thompson, 
4. Harold Smith, 
5. Jno. Cambridge, 
6. Taylor Robinson, 
7. Cromwell Denson, 
8. Foster Batkins, 
9. Henry Jumper, 

10. Abraham Wilson, 
11. Claiborne Henderson, 
12. Abram Bridgewater, 

For larceny. 

Grand larceny, 
Infanticide, 
Grand larceny, 

ditto, 
Stealing bank notes, 
Grand larceny, 
Rape, 
Burglary, 
Robbery, 
Stabbing, 
Felony. 

Horse-stealing, 
Voluntary manslaughter, 
Horse-stealing, 

ditto, 
Grand larceny, 
Murder second degree, 
Stabbing, 

ditto, 
Grand larceny, 
Burglary. 

Horse-stealing, 
Stabbing, 
Grand larceny, 
Manslaughter, 
Larceny, 

ditto 
Infanticide, 
Murder second degree, 
Burglary, 
Larceny. 

Assault and robbery, 
Hog-stealing, (one hog,) 
Murder second degree, 
Felony, 
Burglary, 
Stabbing, 
Felony, 
Larceny, 

ditto 
Malicious shooting, 
Felony, 
Larceny. 
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mid-1820's that the slave states were reconsidering their 

attitude toward free blacks. In 1824 Georgia repealed 

all laws allowing the sale of free blacks. In 1826 Maryland 

amended its law of the year before to again allow imprison¬ 

ment of blacks though they had to leave the state immedi¬ 

ately/! after their release from the penitentiary or be 

sold for a term. After four years of experience with 

selling black criminals into slavery, Virginia recon¬ 

sidered its position. As an 1830 petition to the 

governor indicated» many Virginians» if not the General 

Court» considered the law "impolitic if not in conflict 

22 with the basis of our Government ..." 

As these actions indicated» Southerners were not 

yet irrevocably committed to a totalitarian policy con¬ 

cerning the free black population. But since the free 

Negro class had become in a real sense a scapegoat in 

times of crisis in the South» humanitarian sentiment 

was short-lived. In November 1825 the Vermont legis¬ 

lature passed a resolution condemning slavery as an 

evil and advocating its abolishment. In direct response 

to Vermont's action the North Carolina legislature turned 

on the hapless free blacks of the state. The lawmakers 

set out to prove that only they would exercise control 

over their internal affairs. Blacks were forbidden to 

immigrate under pain of a $500 fine. If they could not 

pay» they would be sold for a term of up to ten years. 
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Forced apprenticeship and vagrancy- laws also received 

the legislature's approval. The vagrancy law allowed 

justices of the peace great discretion in hiring out free 

blacks who could not provide security for their good be¬ 

havior. Approving the work of the legislature, a North 

Carolina newspaper referred to free blacks as "this 

23 
refuse species of population . • . " 

Soon after North Carolina proved to Vermont that 

it would control its own affairs, David Walker presented 

the South with a new challenge to its peculiar institution. 

Walker, a black Bostonian, attempted in hisLAppeal in 

Four Articles to speak directly to the black masses, urg¬ 

ing them to resist forcibly oppression by whites.^ The 

slave states reacted in panic, banning seditious publi¬ 

cations and attempting to control the spread of literacy 

among the blacks. Louisiana and Tennessee strengthened 

their anti-immigration laws. Alabama made all blacks 

subject to capital punishment for rape of a white, woman. 

North Carolina restricted the movement of free blacks 

within the state and passed a Negro seamen act. Missis¬ 

sippi decreed that free blacks between fifteen and fifty 

had to leave the state altogether or be sold for five 

years. However they could be licensed to remain in the 

state if they conducted themselves in a manner that 

25 satisfied local authorities. 

Southerners' reaction to slave insurrection was 

similar to their response to anti-slavery agitation. 
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When the Nat Turner revolt followed closely on the heels 

of Walker*s Appeal the slave states acted in predictable 

style. Though several free blacks had been tried as con¬ 

spirators in the revolt, all were acquitted. Still, Gover¬ 

nor John Floyd told the chief executive of South Carolina 

that "I shall in my annual message recommend that laws be 

passed—To confine the Slaves to the estates of their 

masters—prohibit negroes from preaching—absolutely to 

drive from this State all free negroes— . . .** 

The governor also determined to recommend gradual 

emancipation of the slaves.^ Though the slaves were not 

freed, free blacks were restricted. The legislation that 

followed the revolt was concerned far more with free blacks 

than with slaves. One of the most significant of these 

laws, since it had no demonstrable relationship to po¬ 

tential insurrectionary activities by blacks, dealt with 

trial procedure. Traditionally free blacks had been 

tried in the same manner as whites, but the new law di¬ 

rected that they be tried like slaves for noncapital 

felonies. Rape, assault with intent to kill a white, 

and the second offense of inciting rebellion were added 

to the expanding list of crimes for which free blacks 

27 
could be hanged. Tennessee also made rape a capital 

crime. Alabama enacted new regulations in 1832 andin 1835 

allowed slaves to testify against their free brethren. 

Delaware and Maryland passed new discriminatory laws. 
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Like Virginia, Georgia forbade free blacks to preach and 

carry firearms. Insolent blacks would be hired out as a 

punishment. The Kentucky legislature passed a similar 

2 S 
hiring out provision applying to black vagrants. 

After 1835 the tide of reactionary legislation ebbed 

but did not end. In the next fifteen years several states 

29 strengthened their anti-immigration and registry laws. 

Alabama passed a Negro seamen act in 1839* Delaware sub¬ 

jected black vagrants to compulsory service. Missouri 

enacted new restrictions in 1845 and 1847, but the gover¬ 

nor vetoed a bill which allowed enslavement of free blacks 

in certain cases. Maryland decreed banishment and up to 

ten years of servitude for blacks dealing in stolen goods. 

For the second offense of belonging to an unlawful society 

they would be sentenced to sale for life. Florida was 

most active during the period. From I842 the state's 

free blacks were required to have a guardian, and.those 

who could not pay a capitation tax were subject to tempo¬ 

rary sale. Any free black who had entered the state after 

1832 was to be expelled, and if they returned, sold for 

ninety-nine years. Under an 1847 law free blacks could 

be sold for a term if they were unable to pay the costs 

30 of a criminal prosecution against them. 

Though state legislatures did not center their at¬ 

tention on free blacks from 1835 to 1850 as intensely as 

they had in the previous fifteen-year period, the courts 
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were busy construing earlier statutes.. Blacks won a few 

limited vistories in these cases. The Kentucky Supreme 

Court declared the state's anti-immigration law unconsti¬ 

tutional because it dispensed with the necessity of a 

jury trial. Even this libertarian decision contained an 

element of irony. At one point the court grandly pro¬ 

claimed that "A free man can not be sold, even for an 

instant, unless a jury of his peers shall have passed 

condemnation upon him.n When the legislature amended 

the act in 1838 to provide for jury trial, the court 

would not uphold any prosecutions for violations oc- 

31 curring before that year. When a Texas white argued 

that a black could not bring an action of assault and 

battery against members of the superior race save by a 

guardian or next friend, the Supreme Court held that 

denial of the right of citizenship did not deprive blacks 

of all protection under state law. In the most remarkable 

decision of the period the Tennessee Supreme Court declared 

void a Memphis curfew ordinance that subjected blacks to 

a ten dollar fine for walking the streets after 10 p.m. 

The court termed the ordinance "high handed and oppressive." 

Though a free black was not a citizen, he was still free, 

and he could not be punished "for an act innocent in it¬ 

self, and which is made malum prohibitum by the corporation 

of Memphis." The court emphasized that most free blacks 

residing in cities were employed in evening jobs, "and 
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you necessarily deprive him of them entirely if you com¬ 

pel him, like a wild beast, to hide his head in his den 

from ten o'clock till daylight, under the penalty of 

being pursued by watchmen and constables for the purpose 

of being imprisoned and fined as if he had been committing 

32 a crime against society.” 

The Tennessee Supreme Court, however, did not show 

the same hostility to the state's anti-immigration law 

as it did to the Memphis ordinance. In an appeal from a 

conviction under the statute the defendant argued that the 

act violated both the federal and state constitutions. 

Judge Green, one of the most enlightened judges in regard 

to the rights of slaves, did not show the same concern 

for blacks who were free. Green ruled that to be pro¬ 

tected under the privileges and immunities clause of the 

United States Constitution free blacks had to possess all 

the rights that whites enjoyed. Though the Tennessee 

bill of rights protected the "freeman" rather than the 

Ptitizen," Green held that "the word 'freeman,' as used 

in the Bill of Rights is of equally extensive signification 

with the word 'citizen' as used in the Constitution of the 

United States; and that although the defendant by his 

emancipation .... obtained a qualified freedom, he did 

not become a 'freeman' in the sense of Magna Charta or of 

our Constitution." The Arkansas Supreme Court handed 

down a similar decision. 
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The North Carolina Supreme Court encountered like 

issues on several occasions from the late 1830's to 1850. 

The decisions of the North Carolina court were highly 

significant* As far as the rights of slaves were con¬ 

cerned, the court was one of the most enlightened in the 

South. North Carolina judges had been the first to ex¬ 

tend common law protection to slaves. They were also 

protective of the trial rights of slaves. However the 

same judges that showed such solicitude for slaves failed 

to demonstrate the same concern for free blacks. In 1831 

Guilford County whites had complained to the legislature 

that when impecunious free blacks were convicted of 

crimes, "they take an Oath of Insolvency and the County 

is then compelled to pay the State's costs. And owing 

to the above consideration they go often unprosecuted 

for fear of incurring expense to the County." The pe¬ 

titioners recommended that blacks who could not pay court 

costs be sold to a person who would pay the costs and 

exact the shortest term of service in return. The legis¬ 

lature heeded the petition and passed an act that allowed 

blacks to be hired out for up to five years. The relation¬ 

ship between the hirer and the black was to be that of 

master and apprentice.^ In I838 a black challenged the 

act as a violation of the rights guaranteed him by the 

state constitution. 
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Judge Gaston, who had unsuccessfully opposed the 

denial of blacks' right to vote.in the convention of 1835» 

delivered the opinion of the court. He rejected the 

Attorney General's argument that constitutional privileges 

were an exclusive possession of those who could vote. 

Noncitizens enjoyed such rights as the guarantees of bail, 

religious freedom, and fair trial procedures. Under the 

government's interpretation not only blacks but women, 

minors, and whites who did not meet the necessary property 

qualification to vote for both branches of the legis¬ 

lature would be denied fundamental freedoms. Moreover, 

blacks had not been stripped of the right to vote until 

1835t and the bill of rights was framed much earlier in 

the state's history. But after this general assertion 

of blacks' rights, Gaston proceeded to read the bill of 

rights in such a restrictive manner that he was able to 

sustain the constitutionality of the statute. 

The act did not violate the prohibition against im¬ 

prisonment for debt, which was applicable only to private 

debts. The defendant had also pointed to the consti¬ 

tutional provision against excessive fines. Gaston 

found more merit in this argument. According to the 

statute the defendant's "color and his poverty are the 

aggravating circumstances of his crime. Whether a fine 

be reasonable or excessive ought to depend on the nature 

of the offense and the ability of the offender. But the 
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nature of the offense is left out of consideration and the 

inability of the offender to pay is made the cause for 

raising the minimum of the fine." But Gaston argued that 

since the constitution addressed itself only to the judici¬ 

ary in this section, the court could not interfere with 

the legislature unless a given statute was "a flagrant 

violation of all discretion as to show a disregard of 

constitutional restraints ..." 

The defendant also claimed that the law applied to 

blacks only and thus was "arbitrary, repugnant to the 

principles of free government, at variance with the spirit 

of the third section of the bill of rights denouncing ex¬ 

clusive privileges, and not of the character properly 

embraced within the term 'law of the land,'" In denying 

this claim Gaston indulged in question begging on a grand 

scale. The legislature, he said, 

may rightfully so apportion punishments 
according to the condition, temptations 
to crime, and ability to suffer, of those 
who are likely to offend as to produce in 
effect that reasonable and practical equality 
in the administration of justice which it is 
the object of all free governments to ac¬ 
complish. What would be cruelty if inflicted 
on a woman or a child, may be moderate punish¬ 
ment to a man. What might not be felt by a 
man of fortune would be oppression to a poor 
man. What would be a slight inconvenience 
to a free negro might fall upon a white man 
as intolerable degradation. 

Though Gaston took pains to avoid holding the statute un¬ 

constitutional, he did read the act in such a way as to 
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prevent blacks from being hired out if they served a « 

twenty-day jail sentence and then took an oath of in¬ 

solvency.^ 

In 1844 a free black appealed his conviction under a 

statute prohibiting blacks from carrying dangerous weapons 

without a license. The appellant contended that the act 

deprived him of the guarantee of the right to bear arms 

under both the federal and state constitutions. In 

addition it violated the state constitution's denuncia¬ 

tion of special privileges and emoluments. The court 

easily disposed of the federal question, citing Barron 

v. Baltimore in which the U.S. Supreme Court had held 

the Bill of Rights inapplicable to the states. As for 

the state constitution, its framers, who knew that free 

blacks were the objects of discriminatory legislation, 

"must have felt the absolute necessity of the existence 

of a power somewhere to adopt such rules and regulations 

as the safety of the community might from time to time re¬ 

quire." Any doubt on this point was removed by the action 

of the constitutional convention of 1835» which deprived 

blacks of the suffrage.^ 

In two 1850 decisions the court signalled 

Southerners' increasingly harsh attitudes toward free 

blacks. In one case a black charged by a white woman 

with fathering her illegitimate child tried to escape 

his conviction under the bastardy act by claiming 



213 

that the legislature had intended to punish only whites. 

Referring to blacks' arguments in earlier cases that 

discriminatory laws violated the constitutional prohibi¬ 

tion of exclusive privileges and special emoluments, 

Judge Pearson sarcastically dismissed the appeal. "Free 

negroes" he said, "are capable of holding property, they 

can sue and be sued, and are bound to support their bastard 

children, whether begotten upon a free white woman or 

free black woman. They can set up no 'exclusive privilege' 

in this behalf • " In another case a white appealed his 

conviction for affray. A black had accused him of lying, 

and the two had scuffled. The trial court ruled that 

insolence from a free black would not justify a white in 

striking him. The Supreme Court overturned the conviction. 

Again Pearson wrote the opinion of the court. "It is un¬ 

fortunate" he said, "that this third class exists in our 

society. All we can do is to make it accommodate itself 

to the permanent rights of free white men." Pearson 

noted that, unlike a slave, "a free negro has no master 

to correct him," and insolence was not an indictable 

offense. Thus "unless a white man, to whom insolence is 

given, has a right to put a stop to it in an extrajudicial 

way, there is no remedy for it. This would be insuffer- 

able." The crucial difference between the 1850 decisions 

and those that preceded them was that Gaston and Nash had 

not taken such obvious delight in reducing the rights of 

free blacks. 
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As the slavery question polarized the nation and 

free soil won more and more advocates in the Northern 

electorate in the 1850's, the slave states, as usual in 

times of stress, turned against the helpless free blacks* 

An 1853 decision of the Georgia Supreme Court both summa¬ 

rized free blacks' degradation in law up to that year 

and indicated that the process had not ended. At issue 

was whether Georgia free blacks could dispose of slaves 

by deed or gift, but the decision had far wider implica¬ 

tions . 

Chief Judge Lumpkin rejected the contention that 

once a black obtained his freedom he had all the rights 

of whites unless the legislature specifically denied 

them. According to Lumpkin manumission produced no 

change in the relation between the former slave and the 

state. Full freedom was not the necessary result of the 

abrogation of the master-slave relationship. Lumpkin 

asked, "How can the mere act of manumission, by the master, 

invest the slave who previously held no standing in the 

state, with any of the attributes of a freeman?" Here 

the Chief Judge implied that free blacks still labored 

under a kind of semi-slavery in relation to the state 

even though they were no longer private property. 

Xn a passage that exceeded even the bred Scott 

decision in its emphatic insistence on the inferior con¬ 

dition of all American blacks Lumpkin wrote 
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Our ancestors settled this State when 
a province, as a community of white man, 
professing the Christian religion, and 
possessing an equality of rights and 
privileges. The blacks were introduced 
into it, as a race of Pagan slaves. The 
prejudice, if it can be called so, of 
caste, is unconquerable. It was so at 
the beginning. It has come down to our 
day. The suspicion of taint even, sinks 
the subject of it below the common level. 
Is it to be credited, that parity of rank 
would be allowed to such a race? Let 
the question be answered by our Naturaliza¬ 
tion Laws, which do not apply to the 
African. He is not and cannot become a 
citizen under our Constitution and Laws. 
He resides among us, and yet is a stranger. 
A native even, and yet not a citizen. 
Though not a slave, yet is he not free. 
Protected by the law, yet enjoying none 
of the immunities of freedom. Though not 
in a condition of chattelhood, yet 
constantly exposed to it.3^ 

Thus by judicial fiat blacks were not allowed to dispose 

of slaves by deed or gift in Georgia! 

In the minds of Southerners like Lumpkin’mean¬ 

ingful distinctions between slave and free blacks were be¬ 

ginning to disappear entirely. Even Louisiana blacks, 

traditionally the most privileged in the South, were in 

danger. Unlike other states, Louisiana allowed free 

blacks to testify against whites and immunized them from 

slave testimony except for inciting insurrection. Though 

they endured special restrictions, generally they occupied 

a legal status markedly different from the slave popula- 

tion. In 1855> however, the legislature revised its 

penal code and included "an Act relative to slaves and 

free bolored persons." For the first time Louisiana 
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lawmakers had lumped slaves and free blacks together in a 

special penal code. A year later the constitutionality of 

the act was argued in the state Supreme Court. 

The Louisiana constitution directed that "Every law 

enacted by the Legislature, shall embrace but one ob¬ 

ject, ..." By a majority of one the Supreme Court held 

that the act was unconstitutional. The majority thought 

that slaves and free blacks "were two classes which it is 

impossible to confound in legal parlance; for in the eye 

of Louisiana law, there is, (with the exception of certain 

social privileges, and of the obligations of jury and 

militia service,) all the difference between a free man of 

color and a slave, that there is between a white man and a 

slave." The dissenting judges articulated the sentiments 

that most other Southerners and increasing numbers of 

Louisianans had already adopted. They contended that "The 

argument that slaves are one object, and free colored 

persons another, overlooks the fact, that both compose a 

single, homogeneous class of beings, distinguished from 

all others by nature, custom and law, and never confounded 

with citizens of the State. No white person can be a 

slave; no colored person can be a citizen." In an i860 

case the court majority affirmed that "The African race 

are strangers to our Constitution, and are the subjects 

of special and exceptional legislation."^0 
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In other states white assaults on the few remaining 

liberties of free blacks grew more intense. The most no¬ 

torious of the laws passed in the 1850*s were the voluntary 

enslavement acts» but more important were the laws that 

provided for forced enslavement or complete removal. In 

1853 Virginia established a colonization board to plan for 

the eventual removal of all free blacks. Blacks were .. 

subjected to the indignity of paying a special poll tax 

so that the board would have the necessary funds to expel 

them from the state. Georgia passed a forced apprentice¬ 

ship law in 1854* North Carolina directed that blacks who 

could not pay fines would be hired out* Tennessee applied 

the same penalty to blacks who could not give security for 

their good behavior.^ 

In 1858 Maryland reinstituted temporary sale into 

slavery instead of imprisonment for free blacks. An 

elaborate penal statute apportioned various terms of 

servitude in relation to the seriousness of particular 

crimes. The only offense for which free blacks could be 

imprisoned was robbery. One of the primary reasons for 

passage of the law was the inadequacy of the Maryland 

penitentiary. Rather than expand prison facilities the 

legislature simply ordered that black criminals be sold. 

In the following three years Maryland courts sentenced 

113 free blacks to sale and transportation. As the 

historian of slavery in Maryland emphasized» even though 

the terms of servitude were for most offenders less than 
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life* since blacks were sold out of the state, they proba¬ 

bly would have been enslaved for life. In 1859 both 

Florida and Georgia provided for the sale of black vagrants 

In i860 Virginia again began to sell into absolute slavery 

all free blacks who had committed crimes punishable byua 

penitentiary sentence. On the eve of secession South 

Carolina passed a law demanding that free blacks wear 

badges inscribed with their names, numbers, and occupations 

In 1859 the Maryland legislature passed a law that 

would have set up a board of commissioners in several 

counties with authority to auction for a one-year period 

all free blacks who did not own a specified amount of 

property and refused to hire themselves "to industrious 

and respectable citizens." This proposal was submitted to 

the voters of the affected counties in the presidential 

election of i860 and was overwhelmingly rejected. But it 

was an interesting comment on democracy in America that 

one class of the population could vote to enslave another. 

However Maryland voters demonstrated that even after 

John Brown's private war against slavery and in the midst 

of unprecedented sectional antagonism there was still 

some effective opposition to the reenslavement or complete 

expulsion of free blacks in parts of the South. But the 

developing logic of white supremacy in the slave states 

was revealed in an Arkansas statute of 1859• The legis¬ 

lature ordered all free blacks to leave the state. 

42 
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Sheriffs would warn free blacks within their jurisdic¬ 

tions to depart. If blacks did not heed the warning, 

they would be sold for a year. This process would con¬ 

tinue until slaves constituted the entire black population 

of the state. The Arkansas statute represented the culmi¬ 

nation on the eve of emancipation of' the trend in Southern 

law that had begun at the turn of the century. It was 

the fullest expression of the feeling of Southern whites 

that the only acceptable status for the Negro race was 

perpetual slavery.^ 
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CHAPTER V 

BETWEEN SLAVERY AND FREEDOM 

When the firing on Fort Sumter committed the nation 

to civil war in 1861, none but the most wildly optimistic 

and still generally despised abolitionists dared to predict 

or even hope that within a few years the slave and with 

him the slave criminal would disappear from American law* 

Republicans, not abolitionists guided the Northern war 

effort, men who in i860 had been willing to assent to an 

unamendable constitutional amendment guaranteeing slavery 

in perpetuity where it then existed. Republicans cherished 

the Union more than liberty for blacks. Perry Miller's 

apt description of lawyers' attitudes toward the Civil 

War also typified most Republicans. They "who had 

disciplined the instincts of [their] heart[s] by the study 

of Blackstone, . . . would insist on waging the Civil 

War—regardless of what the clergy might declaim—not as 

an evangelical crusade but strictly as a vindication of 

the Common Law thesis that no party to a completusolemnly 

entered into can thereafter wantonly withdraw from it." 

Though disturbed at the threat secession posed to law and 

order, Republicans were not terribly concerned about slave 

law unless slaveholders sought aggressively to "blacken" 

free institutions, potentially in new territories and 

actually in the free states, with the stain of human 
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bondage. Even if the conservative leadership of the 

Republican party had essayed in 1861 to undertake a holy 

war against slavery* if world opinion could be believed* 

the flaccid democracy of the United States stood little 

chance of military success.* 

Unlike the government of the "dis-United States*" 

still caught in the Buchanan-spun web of intertia and 

temerity* the Confederacy could look forward with some 

confidence on the potential for extension of Southern 

institutions. Secession and independence would not only 

immunize slave property from verbal assaults by powerless 

but vocal Northern fanatics* John Brown-type incursions 

into slave territory* and dangerous internal critics like 

Hinton Rowan Helper; it would also facilitate the extension 

of slavery in the Western hemisphere through private 

initiative under the aegis of a sympathetic and weak 

national government. Given the Union's military weakness 

and limited war aims* the status quo as to slavery seemed 

assured with distinct possibilities for further expansion. 

The birth of Fitzhugh's Greek-style democracy* built on 

2 
the backs of black slaves seemed imminent. 

By 1865* however, the Confederacy and with it the 

peculiar institution had perished. Reflecting the tenacity 

of Southerners' racial attitudes* in both triumph and 

defeat wartime treatment of slaves and free blacks in the 

South continued to develop within the framework established 
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during the antebellum period. But as the war progressed, 

Southerners exercised less and less control over the 

black population. When the North adopted emancipation 

as a Union war aim, the military, the executive, and the 

Congress began to define the character of race relation¬ 

ships in the South. Since the abolition of slavery did 

not solve the larger problem of race adjustment, the 

Republican majority in Congress was increasingly con¬ 

fronted with new and complex problems involving the legal 

effects of emancipation; for in the North as well as the 

South the freedman was not necessarily a free man. Though 

such problems remained on the periphery during the war, 

they were reflections of things to come. Decisions made 

and paths not taken during the war years also helped to 

define the issues that would continue to divide the nation 

after Appomattox. 

The needs and tensions that war produced in the 

South predictably resulted in further strengthening of 

antebellum legal restrictions on slaves and continued 

oppression of free blacks. From the beginning of the 

conflict millions of blacks held to service against their 

will presented Southerners with both a welcome source of 

manpower and a massive internal security problem. Though 

most writers on the Negro in the Confederacy have noted 

an increase of insolence on the part of the blacks, 

bondsmen did not rise up en masse against their masters 



223 

3 
during the war. Southerners, however, without the 

comfort of the historian's perspective were unwilling to 

gamble on slaves' purported devotion to their masters as 

a safeguard against insurrections. 

State legislatures enacted stricter patrol laws and 

local communities cooperated with increased vigilance* 

The Confederate Army helped supplement the patrols in 

some areas. In the few instances that discontented slaves 

actually hatched insurrection schemes "justice," as in 

the antebellum period, was more swift than sure. In 

Brooks County, Georgia, for example, when whites dis¬ 

covered evidence of an insurrection plot, the citizens 

formed an unofficial jury to prosecute and try the 

offenders. By six o'clock the same evening three blacks 

were hanged. In one year in the Natchez, Mississippi area 

forty blacks were hanged and nearly forty more were in 

chains for insurrectionary activities.^ 

States tightened up other areas of the criminal law 

of slavery. The Georgia legislature prescribed capital 

punishment for slave or free blacks who tampered with 

railroad lines. The exigencies of war caused Floridians 

to retreat from their antebellum commitment to a rough 

"equality" for blacks accused of capital crimes. In 1864 

the legislature established a special tribunal for the 

trial of blacks. In Richmond, where blacks congregated 

in large numbers during the war, increasing thefts 
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resulted in stricter law enforcement. Two blacks were 

hanged in 1864 for burglary, a penalty seldom if ever 

invoked to punish such a crime in the antebellum period.^ 

Despite more severe controls in some areas and 

sterner laws, the statutes belied the actual condition of 

most slaves, especially in the later years of the war. 

The tough laws enacted in the early war years gradually 

lost their force as conscription depleted the ranks of 

able-bodied males in most local communities. Though local 

governments resorted to a number of expedients to continue 

the patrol system, enforcement slackened due to the lack 

of patrollers. The Confederate provost marshal in Natchez, 

Mississippi as early as 1862 lamented blacks' "large 

liberties, they are enabled to harbor runaways, who have 

fire arms, traverse the whole country, kill stock, and 

steal generally, supplying those who harbor them ..." 

With only women and old men to supervise them slaves 

enjoyed greater freedom even on the plantations. 

Free Negroes did not fare so well. New statutory 

restrictions on slaves were minimal compared to those 

imposed on free blacks. Proposals forbidding immigration 

continued to occupy Southern lawmakers during the war. 

Arkansas, which had passed a law in the late 1850's 

demanding that all free blacks leave the state or become 

slaves strengthened its pre-war legislation. Georgia and 

the Carolinas forbade free Negroes to own dangerous 
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weapons. North Carolina made the death sentence manda¬ 

tory where free blacks conspired with or advised slaves to 

rebel. The harshness of wartime treatment of free blacks 

caused many to leave the states where their treatment 

was most severe. The sharp increase of petitions 

requesting enslavement during the war testified to the 
7 

declining status of the free Negro. 

A few states resorted to more Draconian measures. 

Mississippi authorized one of its counties to enslave all 

unlicensed free blacks found within the county after 

March 1, 1862. Often local governments seized the initi¬ 

ative. In North Carolina towns and cities passed 

ordinances that allowed servitude for limited periods of 

time when free blacks violated state laws or local 

ordinances and could not pay the required fines. Most 

troublesome of all for embattled Southern Negroes was 

Confederate impressment legislation. Masters were for 

the most part opposed to the seizure of their private 

property for the use of the State. Not only did bondsmen 

return more insolent than when they had left the plantation, 

but treatment of slaves by national authorities was 

scandalous. North Carolina protested officially against 

the abuse of slaves working on fortifications. Free 

Negroes paid a dear price for the Confederate government's 

failures. States usually directed that slaves could be 

impressed only after all available free blacks had been 
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dragooned. The central government, unwilling to 

antagonize its state^-rights-minded components adopted a 

similar policy in 1864» Impressments reduced a large 
Q 

number of free blacks to de facto slavery. 

Given the declining fortunes of free Negroes in the 

1850*s and the military and internal security needs of 

the Confederacy, wartime suppression of blacks was not 

surprising. But increasing harshness toward blacks was 

not confined to the seceded states. In 1861 the Delaware 

legislature ordered that black debtors be sold into 

temporary servitude. If blacks were imprisoned for debt 

and within ten days had not satisfied their creditors, 

hardly a likely occurrence, they were to be sold to the 

highest bidder for a term of up to seven years. Two years 

later Delaware lawmakers enacted stricter penal legis¬ 

lation against free blacks. Political meetings, organized 

gatherings of almost every kind, and possession of 

dangerous weapons were proscribed. The penal code revision 

even included a section that punished free Negroes who 

ventured outside their homes without substantial reason 

after 10 p.m. The prescribed punishments were even more 

revealing. For most offenses a ten-dollar fine was 

required, but if the offender could not pay, he would be 
o 

sold until he had worked off the amount of the fine. 

Delaware officials probably had only limited oppor¬ 

tunities to enforce this reactionary legislation. In the 
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lower South, however, where Confederates were still in 

control, growing numbers of free blacks actually became or 

were on the verge of becoming slaves. But in fact slave 

law was fast approaching irrelevance. Power over the 

black population of the South was shifting northward. 

While the war had merely clarified and confirmed slave¬ 

holders' antebellum attitudes toward blacks, the North 

was in the midst of a revolution. 

In 1861 most intelligent observers in Europe and 

America would have doubted that almost from the beginning 

of the war slavery would contract rather than expand. The 

Congress as well as the Commander-in-Chief had assured the 

world that slavery would not be tampered with, and besides, 

the Union was too weak to enforce a promise of emanci¬ 

pation with the requisite force.^ Subsequent events 

proved many 1861 commentators to be false prophets. Not 

only did the Union summon the energy to build a mighty 

war machine, but the war machine began to serve even larger 

purposes than reunion. By 1862 once despised abolitionists 

became respectable citizens. The threat of violence that 

had traditionally made abolitionist speechmaking a risky 

business had nearly disappeared. Now "scoundrels" like 

Garrison and Phillips enjoyed large and sympathetic 

audiences.The stern logic of military necessity had 

transformed emancipation from a fanatic's obsession into 

a Union war aim. 
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Historians have adequately explored the growth of 

emancipation sentiment in both the legislative and 

executive branches of the government, beginning with 

abolition of slavery in the District, progressing to such 

measures as the enrollment of black troops and the Emanci¬ 

pation Proclamation, culminating with the Thirteenth 

12 
Amendment. Less familiar is "the struggle for equality" 

that followed in the wake of emancipation. Though less 

visible than the abolition issue, it was equally important 

and more difficult to resolve. 

In more than two centuries of evolution American 

racial ordering had assumed a complexity that extended well 

beyond the relationship of master and slave. The stark 

master-slave dichotomy and the all-consuming controversy 

over slavery and its extension had obscured but could 

not entirely disguise more subtle aspects of white 

supremacy in the United States. Many states had created 

a middle legal status between slavery and freedom for 

certain minority groups including blacks. Not only did 

blacks suffer discrimination in such areas as voting 

rights, employment, education, and public conveyances; 

they were deprived of even more basic rights in the South 

and also in the North. For example, five free states as 

well as all the slave states save Louisiana and Delaware 

13 denied blacks the right to testify against whites. It 

was impossible to discuss emancipation without confronting 
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the question that Frederick Douglass posed as early 

as 1863. 

Douglass warned the congregation of the Church of the 

Puritans in New York City that freedom from enslavement 

by individual masters did not ensure against virtual 

enslavement by the white community: 

. . . the white people may Emancipate 
the slaves in form yet retain them as 
slaves in fact ... or then may free 
them from individual masters, only to 
make them slaves to the community. 
They can make of them a degraded caste. 
But this would be about the worst thing 
that could be done. It would make 
pestilence and pauperism, ignorance and 
crime, a part of American Institutions . . . 
woe! to this land when it strips five 
millions of its people of all motives 
for cultivating an upright character. 
Such would be the effect of abolishing .. 
slavery, without conferring equal rights. 4 

Douglass had touched a sensitive Northern nerve. The demand 

for equality raised such potentially explosive issues as 

Northern racism, and if national action was necessary to 

achieve equality, the nature of American federalism. The 

issue was powerful enough even to split the abolitionist 

movement.15 

Recently, the wartime "struggle for equality" has 

attracted historical attention. James McPherson has 

produced excellent studies of the role of abolitionists 

and blacks. Others have observed the continuing tenacity 

of Northern racism during the war years.^ Congress, 

however, has been relatively ignored. Though excellent 
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inquiries into the reconstruction issue in the war Con¬ 

gresses have appeared^ they have tended to focus on 

other important questions such as relations between 

Lincoln and the Congress, interparty and intraparty 

17 divisions, and Negro suffrage. Congressional encounters 

with equal rights questions merit closer scrutiny. 

It was almost impossible to pass abolition measures 

without subsequently encountering the problem of free 

but unequal blacks, especially when the vexatious Charles 

Sumner kept agitating for equal rights. The configurations 

of American law made not only slavery but blackness itself 

an unavoidable question* Congressional confrontations 

with the issue provided unspectacular but revealing 

"rehearsals for reconstruction." More important, Congress's 

failure to resolve the issue before Appomattox ultimately 

helped define the sectional antagonisms that would mar 

the peace. 

The phrases "equality before the law" and "civil 

rights" had only imprecise meanings incthe 

early 1860's. Neither gained currency until the war was 

almost over, and even then no one understood exactly what 

they might mean. When Sumner praised the virtues of 

"equality before the law" in 1864» his fellow Congressmen 

resented his addiction to odd expressions. Until Trumbull 

proposed his famous Civil Rights Bill in early 1866 the 

term was seldom used, especially by Trumbull himself. 
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Congressmen would have better understood the term "equal 

rights," referring to traditional and seemingly not very 

impressive common law rights and remedies such as the 

right to give evidence in a court of law. And when they 

spoke of equal rights, they implied no national norm 

which state laws had to approximate closely* States rather 

than the nation concerned themselves almost exclusively 

with such matters in antebellum America. Equality did 

not mean that the national government would set uniform 

standards that all states would have to adopt; rather it 

meant that an individual state should afford all its 

citizens with precisely the same legal rights—intrastate, 

not interstate uniformity* It was over such issues that 

Congressmen squabbled in the Civil War and first years 

l8 
of Reconstruction. 

Sumner was the catalyst for most Congressional 

skirmishes over equality during the war. Immediately after 

the District of Columbia emancipation bill passed Congress, 

Sumner moved beyond antislavery to the struggle for the 

lo 
equality of all men that occupied the rest of his career. 

First Sumner confronted his colleagues with the Negro 

testimony issue, and at least as far as the courts of the 

District of Columbia were concerned, his fellow Republicans 

were willing to accept his ideas. The Massachusetts 

Senator first succeeded in amending the District emanci~ 

pation bill of April 1862 to allow for equality on the 
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witness stand in proceedings arising from the compensation 

of D. C. slaveholders. The feeble opposition to the 

amendment must have emboldened Sumner, for in July he 

attempted to remove discrimination against black wit¬ 

nesses from all District of Columbia courts in all cases. 

20 His colleagues acquiesced without debate. 

The junior Senator from Massachusetts, Henry Wilson, 

also focused on the legal status of District blacks. Like 

most slaveholding cities, Washington and Georgetown had 

enacted over the years a set of ordinances that restricted 

blacks' activities. Also Congress had in 1801 adopted 

all Maryland laws which applied to blacks. Some of these 

laws were of colonial vintage, and though the worst went 

unenforced, their approval by the national government 

made them particularly odious. Punishments for crimes 

included maiming, beheading after hanging, and dividing 

and quartering after execution. Ordinances punished such 

dangerous slave activities as flying a kite and bathing 

in the canal. In May Wilson proposed and Congress passed 

without hesitation a measure that abolished all discrimi¬ 

nation in the administration of criminal justice in 

the District.^ 

In four months Congress had established a remarkable 

record. It had abolished slavery everywhere within its 

certain control and also provided for equal legal rights. 

But as Sumner discovered to his chagrin, when most 
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Congressmen gazed beyond the District's borders, they 

wore different spectacles. Federalism posed immense 

complications as the eager Stunner realized when he attempted 

to abolish testimonial discrimination in all national 

courts. 

While no statute expressly declared blacks ineligible 

to be witnesses in United States courts, the practice 

since the 1789 Judiciary Act had resulted in discrimi¬ 

nation. From the beginning of the nation's existence 

practice in the federal courts had provided a remarkable 

insight into the state-centeredness of American federalism. 

For the most part states' procedural and substantive law 

applied in litigation in the national courts. National 

courts generally adopted the rules of evidence of the 

individual states in which they sat. If the laws of 

Maryland, or Georgia, or Illinois denied blacks the right 

to testify against whites, then the federal courts sitting 

in those states followed suit. 

California had provided a distressing example of this 

practice in 1857* In a trial for murder on the high seas, 

a crime against the nation, the U.S. district court, 

adopting California's rules of evidence, refused to allow 

a black sailor to give evidence against a white defendant. 

In Massachusetts the black sailor could have served 

justice, but in California the prosecution was deprived of 

22 his testimony. Stunner considered this practice a 
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•'crying injustice, " and he meant to do all in his power 

to stop it. He was on a collision course with traditional 

notions of federalism held by most Republicans. 

On June 28, 1862 Sumner suggested an amendment 

forbidding exclusion of witnesses on account of color in 

all proceedings arising out of the proposed confiscation 

bill. Sumner's attempt to allow loyal blacks to testify 

23 
against disloyal whites was defeated. Several Republi¬ 

cans, including the influential William Pitt Fessenden and 

John Sherman, joined the Democrats to vote down the 

proposal. Less than.a week later, however, Sumner had the 

opportunity to effect a more thoroughgoing change. On 

July 3 the Judiciary Committee reported a bill to alter 

and extend certain provisions of the Judiciary Act of 

1789. The first section of the bill extended the 

Judiciary Act's requirement that the laws of the several 

states should be regarded as rules of decision in trials 

at common law in the federal courts to include trials in 

equity also. The second section of the bill would have 

removed the provision of the 1789 statute that required 

jurors in capital cases to be summoned from the county 

where the crime was committed. To the consternation of the 

bill's supporters, Sumner immediately introduced an 

amendment that would have forbidden discrimination against 

black witnesses in federal courts, whenever they might be 

sitting. A vote was taken almost immediately, and the 

2. A 
amendment was rejected. 4 
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Nearly two weeks later a House version of the same 

bill was sent to the Senate for consideration as a bill 

"in relation to the competency of witnesses." The second 

section of the bill regarding jurors had remained the 

same. The first section now provided that the laws of 

the state in which a federal court was held were to be the 

rules of decision in that court as to the competency of 

witnesses in trials at common law, equity, and admiralty. 

The bill's sponsors wished to take advantage of the laws 

of several states that allowed parties to suits and those 

having an interest in the cause to be examined as wit¬ 

nesses in trials in equity and admiralty. A bill "in 

relation to the competency of witnesses" was a perfectly 

titled vehicle for outlawing discrimination against 

black witnesses in federal courts, and Sumner again 

offered his amendment. This time the proposal sparked a 

lengthy debate, which revealed the tenacity of most 

Republicans' commitment to state-centered federalism and 

their fear of disrupting the balance between states and 

nation. These were central elements of Republicans' consti¬ 

tutional thought, and throughout the Civil War and 

Reconstruction their constitutional conservatism clashed 

with their goal of legal and eventually political equality 
2C 

for blacks. 

Sumner conceded that the states could keep their 

barbaric rules, but Congress should at least eliminate 
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such a racist taint from the nation's courts. "Let the 

states have their rules of evidence; they are beyond our 

control; but let the United States courts which are 

within our control be brought at last within the pale of 

civilization," he said. As debate proceeded the issue 

of black witnesses became entangled with the equally 

explosive issue of whether atheists should be allowed to 

testify. Finally Lyman Trumbull, disturbed at the course 

the debate was taking and angered at Sumner's injection 

of the Negro issue into routine legislative business, took 

the floor. "This bill came in," he complained, "and I 

supposed would not occupy more than a few minutes, when 

lo, and behold! the rights of man, the Declaration of 

Independence, and religious belief have all been brought 

into the discussion." 

Despite Trumbull's reluctance Sumner goaded him into 

a debate on the question of Negro testimony and the 

proper relation between state and federal courts. According 

to Trumbull Sumner's amendment would play havoc with 

f ederalism: 

What right have we to establish a code 
of evidence all over the United States? 
Perhaps we could adopt a code of 
evidence, or pass laws which should 
declare what should be received as 
evidence in the United States courts, 
and on another rule in the same 
locality. But, sir, it is desirable 
to have the state courts and the United 
States courts act in harmony, and 
decide the same question in the same way. 
That has been the policy of the government 
from the beginning.26 
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Trumbull agreed as a matter of principle that blacks 

should be allowed to testify in the federal courts but not 

at the expense of disrupting the state-defined uniformity 

between the courts of a state and the federal courts 

sitting in that state. Though Trumbull, the author of 

the Civil Rights Act of 1866, would change his mind on 

the issue after the passage of the Thirteenth Amendment 

and the 1865 black codes, he was too cautious for such a 

sweeping measure in 1862, and he voted with the majority 

to defeat Sumner's amendment. 

Defeated three times in his attempts to modify the 

federal courts' discriminatory practices, Sumner ceased 

agitating in behalf of Negro testimony for nearly two 

years. But in January 1864 the Senate, increasingly 

disposed to consider the Negro question, created the Select 

Committee on Slavery and Freedmen and appropriately made 

27 Sumner its chairman. From this new forum the persistent 

abolitionist Senator again undertook to open the federal 

courts to black witnesses. On February 8 Sumner for the 

first time attempted to introduce a special bill on 

28 
Negro testimony, but the Senate refused to consider it. 

The next proposal to change national law on the subject 

emerged not from the Select Committee on Slavery and 

Freedmen but from the Committee on Post Offices and Post 

Roads. On February 29 Jacob Collamer introduced a bill 

to repeal the law prohibiting blacks from being employed 
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as mail carriers. He immediately sought to add an 

amendment forbidding exclusion of Negro testimony in 

federal courts, explaining that "it would be unsafe to 

commit to their hands the mail, when they could not them¬ 

selves be witnesses against those who should violate that 

mail, steal it, rob it, commit depredations on it." 

Collamer's rather awkward explanation and Sumner1s 

immediate espousal of the amendment suggested cooperation 

between the two Senators. Though the proposal sparked 

a lengthy debate, the Senate postponed consideration of 

the bill.^ 

Three days later Sumner introduced a bill "to secure 

equality before the law in the courts of the United 

States" that again posed the issue squarely on its merits. 

Along with the proposed legislation Sumner submitted a 

report on the exclusion of Negro testimony. The report 

was an excellent piece of work, at once a terse legal 

brief and a devastating abolitionist tract. Sumner 

avoided discussing the laws of the free states but 

mercilessly scourged the laws of the slave states excluding 

blacks from the witness stand. Attached to Sumner's 

report was a letter from John Appleton, who railed against 

exclusion of witnesses in general and racial exclusion as 

30 
its worst particular. Whatever the worth of Sumner's 

and Appleton's arguments, Congress never accepted Sumner's 

proposal as a separate bill on its merits. But Sumner 
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finally succeeded in writing his wishes into the law of 

the nation, buried in the middle of a civil appropriations 

bill. 

John Sherman reported the appropriations bill in the 

closing days of the session. One part of the lengthy 

legislation authorized expenditures to help capture and 

convict counterfeiters. Sumner sought to attach his 

Negro testimony amendment to that section, explaining that 

a white counterfeiter who surrounded himself with black 

accomplices might never be convicted if the blacks could 

not testify against him. Of course Sumner had sounder 

arguments for the proposal. He produced a letter from a 

member of the abortive Virginia constitutional convention 

of early 1864 who deplored the unwillingness of his 

fellow delegates to allow blacks to testify against whites. 

"The result that will follow anyone can foresee," he 

wrote, "that their persons and property will be at the 

mercy of every vagabond who may happen to have a black 

heart instead of a black skin." John C. Underwood, the 

abolitionist federal Judge in Virginia, had reported to 

Sumner that in several pending confiscation cases Negro 

testimony was essential if the prosecutions were to 

succeed. Thus, Sumner argued, his amendment was not based 

on "sentiments of humanity" but on the fear of "the 

31 
practical failure of Justice." Though the moderate 

Republican triumvirate—Fessenden, Trumbull, and Sherman— 
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all voted against it, the amendment passed. Thaddeus 

Stevens steered the legislation skillfully through the 

32 
House, and President Lincoln signed the bill on July 2. 

In retrospect the admission of Negro testimony in all 

federal courts does not seem a particularly startling 

achievement. Given the restricted criminal and civil 

jurisdiction of federal courts in 1864 and the few oc¬ 

casions on which blacks' testimony would be called for, 

Sumner's zeal might seem misplaced. The majority of the 

states in the Union in 1864 had already allowed blacks to 

testify in all cases, and only Illinois, Iowa, Indiana, 

Oregon, and the border states would be immediately affected. 

Still, Sumner considered it the "Greatest of all in 

practical importance" of his many I864 efforts to purge 

33 national law of racial discrimination. Sumner's emphasis 

on the practicality of Negro testimony was crucial. Just 

as Southerners rigidly adhered to their belief that Negro 

testimony would drastically alter the nature of Southern 

race relations, their Republican antagonists had great 

faith in Negro testimony as a shield that blacks could use 

to ward off white violence. Both were conditioned in 

these beliefs by their antebellum perceptions of blacks' 

status in Southern law and life. Both would prove to be 

wrong. Whatever the worth of Sumner's own judgment, the 

victory for Negro testimony had a certain symbolic 

importance. Congress had come a very long way in two 
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years. In 1862 Sumner's proposition was defeated over¬ 

whelmingly. The I864 majority in favor of Negro 

testimony signified a new willingness to consider the 

question of equal legal rights even though the federal 

system might have to alter slightly in order to accommodate 

equality. 

Sumner's Negro testimony amendment was only one of 

several important Congressional encounters with issues that 

reached beyond emancipation in 1864* Congress mustered 

enough equalitarian sentiment in January to grant black 

soldiers equal pay, ending what James McPherson has termed 

"one of the sorriest episodes of the Civil War."^ But 

phrases like "equality before the law" still struck, a 

discordant note even to Republican ears as debate over the 

proposed Thirteenth Amendment revealed. 

As it had done earlier with habeas corpus and other 

legislation, Congress was seeking through the amendment 

to legitimize executive policies of doubtful legality. 

Even Lincoln doubted the constitutionality of the Emanci¬ 

pation Proclamation, and he had emphasized that emancipation 

would be required as a condition of restoration only if 

35 
the Supreme Court upheld his action. A constitutional 

amendment would put emancipation beyond the reach of a 

potentially hostile, Taney-influenced Supreme Court or 

future Democratic majorities in Congress. 

For several reasons the debates over the amendment 
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produced very little discussion of what emancipation would 

mean beyond the abolition of state-defined private property 

rights and the extension of the writ of habeas corpus to 

blacks illegally held in bondage. The Democrats, not yet 

chastened by the 1864 election, still held rigidly to 

their commitment to the antebellum status quo as to 

slavery, and they continually kept the debates centered on 

the good or evil of slavery. In addition they objected to 

the constitutionality of the proposed constitutional 

amendment! Never before had the amendment process been 

used to accomplish such a reform, and the Democrats were 

willing to abandon yet another Jeffersonian credo so that 

slavery^ and the old Union might be preserved. The debates 

also provided the opportunity for a dress rehearsal of the 

coming Presidential election. Long-winded speeches devoted 

to recriminations and personal attacks irrelevant to the 

matter at issue absorbed the lawmakers' energy. But the 

equality issue was at least broached thanks to Sumner. 

In early February Sumner introduced a resolution 

submitting to the states a constitutional amendment 

abolishing slavery—and more. Sumner's amendment would 

have declared that "Everywhere within the limits of the 

United States, and of each State or Territory thereof, all 

persons are equal before the law, so that no person can 

hold another as a slave." Even though Sumner had advanced 

much further than his colleagues in equalitarian sentiment 
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by 1864> the wording of his proposal reflected a deep 

ambivalence about the nature of the free man in the 

United States. Several states1 jurisprudence indicated 

that technical freedom from bondage did not guarantee 

equality before the law, but Sumner had reversed the 

equation. He provided for equality before the law "so 

that no person can hold another as a slave." 

Sumner wanted the amendment in his committee, but 

Trumbull, chairman of the Judiciary Committee, protested. 

He claimed that while he had no personal desire to handle 

the amendment, the Judiciary Committee was the proper 

forum for consideration of amendments to the Constitution. 

37 Sumner acquiesced without argument. That the more 

conservative Judiciary Committee rather than the equality- 

minded Sumner would control the amendment proved significant. 

When the amendment emerged from Trumbull's committee, 

it was considerably less radical in its implications than 

Sumner's proposal. The committee had opted for roughly 

the same language as the old Jeffersonian anti-slavery 

ordinance: "Neither slavery nor involuntary servitude, 

except as a punishment for crime whereof the party shall 

have been duly convicted, shall exist within the United 

States, or any place subject to their jurisdiction." The 

second section gave Congress power to enforce the first. 

In the first significant speech on the proposed 

amendment Henry Wilson discussed the proposal in terms 
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that indicated his equalitarian interpretation of its 

provisions. The Massachusetts Senator sought to allay the 

widespread fears of a disease-ridden, poverty-stricken, 

and work-avoiding class of worthless blacks, who eventu¬ 

ally would disappear as a race, but in the meantime 

would cause extreme discomfort to the superior race. 

Wilson did not doubt that blacks would take care of them¬ 

selves, but if they did not, the states (who would, as 

always, have control over these matters) had ample means 

to control the newly freed class: 

All will be made secure by applying to 
paupers and vagrants of African descent 
the same principles and laws now in 
force and applied in every State of the 
Union to paupers and vagrants of 
Caucasian origin. All that can be 
necessary will be the application of 
just laws precisely as these laws are 
applied to members of the white race. 

Ripped out of context, Wilson's statement could be 

interpreted as a foreshadowing of the Southern black codes 

of 1865 and especially 1866. Actually it was a statement, 

remarkable for I864, of the legal equality that at least 

according to Wilson would follow on the heels of emanci¬ 

pation. Wilson then analyzed the "chattelizing, de¬ 

grading, and bloody codes" that bolstered the slave 

systemThey denied the sanctity of marriage and property 

rights, forbade blacks to testify against whites, curbed 

free speech, and by making it a felony to teach slaves 

to read and write, cast millions into abject ignorance. 
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He implied that the Thirteenth Amendment would auto¬ 

matically abolish “these necessary incidents of slavery."^® 

His statement of the conditions of freedom in the United 

States was compelling, but it disregarded certain dis¬ 

turbing facts of American life. In several free states 

“bloody codes” existed without slavery. 

Sumner, who was less sure than Wilson of the meaning 

of the Judiciary Committee's amendment sought a surer 

foundation for equality. He objected to the Committee's 

"form of expression." Such terms as "slavery and'involun¬ 

tary servitude" should not be used even to describe 

punishments for crime. He then suggested his "equal before 

the law" alternative. "The language may be new in our 

country," he said, "but it is already well known in histo¬ 

ry." As evidence Sumner pointed to provisions in the 

French Constitution of 1793* His reliance on the French 

for precedent guaranteed hostility to his proposal. 

Trumbull disdained borrowing from the French whose 

"constitutions were failures, while ours, we trust will be 

permanent." Trumbull agreed that there were differences 

over the proper words to be used in the amendment, but 

the committee had compromised. Trumbull himself was not 

completely satisfied with the wording the committee had 

adopted, but the agreed-upon language would abolish slavery, 

which was, after all, Republicans' central concern. 

Jacob Howard also abhorred any connection with the 
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French. He preferred "good old Anglo-Saxon language." 

Moreover, Howard thought, though there was little reason 

for his confidence, that the Judiciary Committee's 

language "has been adjudicated upon repeatedly, which is 

perfectly well understood by the public and by judicial 

tribunals, ... no court of justice, no magistrate, no 

person, old or young can misapprehend the meaning and 

effect" of such perfectly straightforward language. Sumner 

was too prissy about details. Howard "regard[edj it as 

very immaterial whether the word 'free' or 'equal* is 

used ... r 

What I insist upon is this, that in a 
legal and technical sense that language 
is utterly insignificant and meaningless 
as a clause of the Constitution. 1 should 
like the Senator from Massachusetts, if he 
is able, to state what effect this .would 
have in law in a court of justice. What 
significance is given to the phrase 'equal' 
or 'free' before the law in a common-law 
court? It is not known at all. 

Besides, the proposition speaks of 
all men being equal. I suppose before the 
law a woman would be equal to a man, a 
woman would be as free as a man. A wife 
would be equal to her husband and as free 
as her husband before the law. 

Howard's irritation at Sumner's nitpicking stemmed from 

his own confusion. He had missed the point entirely.^ 

Though white women were freer than black men in I864, 

they were still far from equal before the law (in com¬ 

parison to white men, the basic reference point of all 

discussions on equality) as the restraints on married 
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womens ability to dispose of property evidenced. More 

important, "common-law courtCs]" were irrelevant. 

Statutes rather than the common law imposed disabilities 

on blacks, even to the extent of denying the basic right 

of travel from one state to another, or giving evidence 

against whites in a court of law. 

Howard typified most Republicans in his response to 
A 

Sumner's ideas—incomprehension.4 During the Thirteenth 

Amendment debates they demonstrated little understanding 

of how the federal system had complicated the meaning of 

liberty by allowing the existence of a legal condition 

between slavery and freedom in certain states. Though 

they may have assumed that equal legal rights followed 

emancipation, their pronouncements in the debates indicated 

confusion rather than certainty. Only Wilson made a clear 

statement to the effect that freedom also meant legal 

equality. Others avoided the question or seemed befuddled. 

Though he was more perceptive on these matters than other 

Republicans, Sumner did not follow his argument to its 

logical conclusions. He appeared to protest more against 

the mention of the terms "slavery" and "involuntary 

servitude" than the amendment's failure to provide unmis¬ 

takably for equality before the law. He told Trumbull 

that if the Illinois Senator was "strongly inclined 

against" his proposal, then he "certainly Chad] no desire 

to press it." After Howard's attack, Sumner withdrew his 
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version of the amendment permanently. The Judiciary 

Committee's version passed the Senate but failed in the 

House in mid-June. Though the 1864 elections assured 

the passage of the amendment, the debates of 1865 failed 

to raise the equality issue in significant form. 0 

The I864 failure of the Thirteenth Amendment in the 

House made it even more essential for Congress to pass 

pending reconstruction legislation. Again» Congress was 

attempting to assure the legality of Lincoln's policy 

initiatives as well as to modify them» and most important» 

to assert the independence of Congress» a central element 

in the Whig-influenced Republican conception of American 

government. The Wade-Davis Bill was an expression of 

these sentiments. This important measure has received the 

detailed attention of historians. The most important 

aspects of the bill were its agreement with Lincoln on 

black suffrage» its guarantee of emancipation where 

Lincoln's requirements were more equivocal and the sub¬ 

stitution of a majority for Lincoln's ten percent 

governments as the basis for reconstruction and restoration. 

These aspects of the measure have been extensively and 

completely analyzed.^ Section ten of the bill has 

received less attention. 

That section commanded that "laws for the trial and 

punishment of white persons shall extend to all persons."40 

Henry Winter Davis wrote the bill. As a citizen of 
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Maryland he understood more than most Republicans the 

gulf between slavery and freedom in several states' 

laws, and he provided for a measure of equality as well as 

emancipation. The bill's passage (section ten was not 

even discussed) indicated the sense of Congress on the 

increasingly pressing issue of reconstruction. In contrast 

to Davis, Lincoln had shown little inclination to impose 

conditions other than emancipation. According to 

Lincoln's reconstruction plan, states rather than the 

nation would, as always, make the basic decisions concerning 

persons within their jurisdictions.^ 

Lincoln's pocket veto Of the Wade-Davis Bill was 

unfortunate. Under the Congressional plan restored 

governments would have been required absolutely and un¬ 

mistakably to do more than abrogate the private property 

rights of certain white men in certain black men. They 

would also have to abandon the old policy of discrimination 

against free as well as enslaved blacks in the adminis¬ 

tration of criminal justice. Lincoln's rejection of the 

measure meant that the rebel states could look to less 

rigorous standards for readmission. Under the plan of 

reconstruction outlined in the Wade-Davis Bill many of 

the objectionable features of the black codes would have 

been proscribed before, not after Southern legislatures 

enacted them. 

The Thirty-eighth Congress never again passed a 
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reconstruction bill. The "radicals" demanded black 

suffrage, but the bulk of the party hesitated, preferring 

to let the executive take the initiative on reconstruction. 

Lincoln had shown surprising strength within the party in 

the 1864 nominating convention and general election. 

Conservative and moderate Republicans came to the second 

session prepared to cooperate with the President as much 

as possible. Of course this did not prevent the left wing 

of the party from seeking a firm Congressional commitment 

on reconstruction policy. 

James M. Ashley, concerned with reconstruction matters 

almost from the beginning of the war, tried valiantly to 

spur a disunited party to concerted action. Seeking 

compromise, Ashley spent the entire session modifying his 

proposal to meet objections of radicals, moderates, and 

conservatives only to see his bill fail even to come to a 

vote. The most controversial items in the debate were the 

requirement of black suffrage in all the seceded states 

save Arkansas, Louisiana, and Tennessee (objectionable to 

conservatives) and the recognition of any of Lincoln's 

ten percent governments (unacceptable to the radicals).^ 

In the process the equality issue was aired once*»again. 

Though Republicans generally agreed on some guarantees 

beyond emancipation, they were still somewhat confused 

about the precise effects of slavery's abolition on 

Southern states' laws. 



251 

Ashley’s bill spoke unequivocally to the issue—he 

thought. Section two repeated the Wade-Davis formula 

concerning administration of criminal justice; section 

four assured blacks held illegally in bondage access to 

the federal courts through the writ of habeas corpus; 

section twelve required loyalist constitutional con¬ 

ventions to guarantee "Freedom and equality of civil 
i Û 

rights before the law to all persons”.4 The last 

represented a new dimension in Republican thought and a 

new formula for the expression of equalitarian sentiment. 

Even opponents of Ashley's measure agreed with him on 

civil rights. When Eliot,,who supported Lincoln's recon¬ 

struction plan, proposed to strike out Ashley's entire 

bill after the enacting clause, his substitute gave the 

same guarantees in almost the same language as Ashley's 
jo 

section twelve. Despite this harmony, Eliot and Henry 

Dawes found Ashley's bill wanting on the grounds that it 

would not provide equal civil rightsi 

Ashley's proposal also recognized all Southern laws 

in force in i860 unless inconsistent with the provisions 

contained in the bill. Eliot objected to this because 

he felt that it would recognize laws discriminating 

against blacks. He charged that while the bill extended 

the laws for the trial and punishment of whites to all 

persons, "the converse ... is not contained in the bill; 

and there are, on the statute-books of the southern States, 
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offenses which when committed by white men are punished 

in one way, and when committed by colored men are punished 

in another way." Eliot's argument almost defied reason. 

He not only ignored the plain meaning of section two but 

also acted as if section twelve was not there at all. But 

Eliot was not alone. Citing antebellum restrictions on 

free blacks, Henry Dawes launched a similar attack.^ 

Ashley trooped back to committee with his maligned 

bill. He and Winter Davis tinkered with the wording of 

section two to satisfy in Davis's words "the refined criti¬ 

cisms of the two gentlemen from Massachusetts who suppose 

that penal laws would be in force and operative when the 

penalties were forbidden to be enforced; that discrimi* \ - 

nating laws could survive the declaration that there should 

be no discrimination between different persons in trial 

or punishment." Section two now contained the assurance 

that laws for the "government" as well as the trial and 

punishment of whites would extend to all persons. Davis 

further scourged his critics. Had they not voted for 

the same provision in the Wade-Davis Bill? Why had they, 

not stated their objections then?"** 

Ashley's bill now left no doubt about its equalitarian 

thrust. Unfortunately Congress never passed it. Though 

a majority of Congress unquestionably supported some form 

of equality before the law, they were unable to translate 

their ideas into legislation. Moreover, Eliot's and Dawes's 

criticisms of the bill, spurious and devious though they 



253 

were, revealed some uncertainty about the meaning of 

equality and the effects of emancipation, so much so that 

Ashley and Davis felt compelled to amend the bill rather 

than disregard such "refined criticisms." 

Congress had yet another opportunity to write some 

measure of equality into law before the session ended in 

the Freedmen,rs Bureau Bill. Again Congress was attempt¬ 

ing to move into an area where the executive branch had 

exercised almost complete control throughout the war* 

From the early months of the war increasing numbers of 

blacks had come under Union control. As the war went on 

and emancipation became a Union war aim, the problem of 

the often starving and diseased blacks attracted nation¬ 

wide attention. On the whole the government’s policy or 

lack of it apparently deserved most of the criticism it 

received. The shocking condition of many of the camps, 

the rapacity of white plantation owners, and the cruelty 

of Union soldiers scandalized many. Instead of reinforc¬ 

ing blacks' new-found freedom and preparing them for citi¬ 

zenship, the national government appeared to be keeping 

them in a condition of semi-slavery often treating blacks 

52 
worse than their old masters had. 

Nathaniel F. Banks, Lincoln's military governor in 

Louisiana, discovered to his dismay the growing hostility 

in the North to executive policies. When Banks announced 

his famous labor code, he became a villain overnight. The 

code imposed restrictions exclusively on blacks, the most 

controversial of which were punishments for vagrancy and 
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the establishment of a pass system. Banks could claim 

Lincoln's support and also that he had abolished such 

incidents of slavery as whipping, but such equivocations 

received little support from abolitionists and other 

friends of the freed slaves who were by now demanding a 

53 national commitment to equality. 

In response to the plight of the freedmen private 

groups and societies throughout the North organized in be» 

half of the suffering blacks. Northern reformers shed at 

least a little of their antebellum individualism and anti- 

institutionalism.'’^ Freedmen's aid societies sprang up 

in most cities. The churches financed missionaries and 

teachers who travelled South to Christianize, educate, and 

better the living standards of blacks. This reform vigor 

culminated in the Final Report of the American Freedmen's 

Inquiry Commission in May I864. 

Appointed by Secretary of War Stanton and instructed 

to explore the measures best suited for the protection and 

elevation of the newly freed class, the Commission launched 

what was for its time a massive study. They emerged with 

a detailed report, even embellished by statistics. The 

Commissioners castigated the peculiar institution with 

facts rather than the moral grenades that abolitionists 

had so often hurled southward. They justified abolition 

and argued for its constitutionality both in the former 

Confederacy and the loyal border states. Suggesting equality 
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before the law as a necessary incident of freedom, the re¬ 

port's authors seized on Attorney General Bates's official 

opinion that a free black was a citizen of the United States 

as a tool to outlaw discrimination. If the Supreme Court 

upheld the Attorney General, then slave states' laws (the 

Commissioners used the laws allowing temporary sale of 

black vagrants as an example) assigning blacks an inferior 

legal status "will be declared unconstitutional." Such a 

decision would also have its impact northward, voiding 

"£t]he negro excluding laws of Indiana and Illinois . ..." 

Suffrage too should be a condition of freedom. 

Finally, the Commissioners recommended the establish¬ 

ment of "a freedmen's bureau, not because these people are 

negroes, bnly because they are men who have been for 

generations, despoiled of their rights." No system of ap¬ 

prenticeship, such as had been tried and found wanting 

after abolition in the West Indies, should be permitted. 

"The freedman should be treated at once as any other free 

man." Laws applicable to whites should be enforced in the 

same manner against blacks. "The natural laws of supply 

and demand should be left to regulate rates of compen¬ 

sation and places of residence." In conclusion, the re¬ 

port warned that for some time to come the blacks' former 

masters would attempt to oppress them. This was to be ex¬ 

pected, but the remedy lay not in "special laws or a special 

organization [the formation of which they had only just 
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recommended] for the protection of the colored people, but 

the safeguard of general laws, applicable to all, against 

fraud and oppression." The report was a curious mixture of 

pre-war laissez faire and the new willingness to accept 

some governmental action, though only temporarily, to ef¬ 

fect desired social goals.^ 

Northern reform activities, especially the recommenda¬ 

tions of freedmen's aid societies, spurred Congress to 

action. By the time the Commission's final report appeared 

there was a proposal before Congress to create just such an 

agency as the Commissioners envisaged. On Marcy 1, 1864 

the House had by a thin margin passed a vaguely worded bill 

that created a bureau within the War Department.^ 

Thomas D. Eliot, the sponsor of the measure, was concerned 

primarily with labor policy; however when the bill emerged 

from Sumner's Senate Committee on Slavery and the Treat¬ 

ment of Freedmen, it was a completely different bill. 

Sumner placed the new organization within the Treasury. 

Department and made the Army responsible for support of the 

Treasury agents who would man the bureau. Labor contracts 

could bind blacks no longer than twelve months. Bureau 

agents would also have the duty of appearing as "next 

friends" on behalf of blacks in disputes with whites that 

came before civil or military courts. Sumner also took care 

to require that "in all such proceedings there shall be no 

disability or exclusion on account of color. "By placing 
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in the bureau within the Treasury Department Sumner hoped 

to connect freedmen with the abandoned lands, which the 

57 Treasury controlled. 

The bill came under immediate attack. James W. Grimes 

accused Sumner of allowing blacks the freedom to contract 

themselves into slavery for a year. Democrats joined 

Grimes in shedding crocodile tears over the purported re¬ 

enslavement aspects of the bill. Thomas Hendricks, an Indi¬ 

ana Democrat and thorough racist, charged that Sumner was 

attempting to compel blacks to specific performance of a 

personal service contract, tantamount to slavery since 

Northern laborers were liable only in damages for breach of 

contract. Though Sumner argued correctly that the bill 

would extend freedom rather than restrict it, he amended 

his bill to satisfy Grimes's and the Democrats' criticisms. 

In every respect blacks were to be treated as free men, 

"with all proper remedies in courts of justice; and no power 

or control shall be exercised ... except in conformity 

with law." Sumner also substituted the phrase "employed" 

for ?held to service," which for all his protestations 
Ç g 

sounded much akin to slavery, or at least apprenticeship. 

Though Henry Wilson tried to convince Sumner that the 

military was the proper enforcement agency since only the 

Amy had the power to protect slaves, Sumner was adamant. 

The freedmen must stay close to the abandoned and confis¬ 

cated lands, which would provide the foundation for their 
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ultimate prosperity as citizens. In this form the bill 

passed the Senate, but Eliot, the House sponsor of a bill 

that had somehow been engulfed in the amendment process, 

successfully urged non-concurrence in the Senate's amend¬ 

er 
ment and postponement of the matter until the next session.''7 

Exactly seven months later, on February 2, 1865 a com- 

mittee of conference reported a bill that expanded the 

bureau even further. As Eliot tried to explain to his wary 

House colleagues, the bill now envisaged a Department of 

Freedmen comparable to the recently established Department 

of Agriculture. Unlike the Agriculture Department, how¬ 

ever, the Department of Freedmen would be temporary only. 

As soon as the civil authorities were functioning and the 

seceded states readmitted to the Union, the Department 

would immediately cease its operations. The bill also made 

the civilian agents of the proposed department amenable to 

military law for frauds or oppression of blacks. These 

aspects of the bill assured it more hostility than it 

could bear, and to further complicate matters, because it 

was reported from a committee of conference the bill could 

not be amended. Even Eliot was unsure and defensive. He 

frankly admitted that the bill was not perfect, that its 

framers were "stepping upon untried ground."^0 

Attacks on the bill came in waves. Elihu B. Washburne 

charged that in the guise of an amendment the conference 

committee had created an entirely new bill. James Wilson 
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worried about conflicts between Department agents and the 

military authorities. The Democrats belabored Eliot for 

the committee's failure to include white refugees in the 

new Department's concerns. Robert C. Schenck, like Wilson 

disturbed at the possibility of conflict between the new 

Department and the Army, offered an alternate bill, which 

placed the bureau under the control of the War Department. 

Afraid of creating a huge dependent class of ex-slaves, 

Schenck specifically limited the bureau's existence to 

the life of the rebellion. He also included white refu¬ 

gees in its provisions. Since this was "experimental 

legislation," "complicated machinery" and too much detail 

would ruin it. Part of the "complicated machinery" that 

Schenck's proposal left out was the guarantee of equal 

legal rights. Despite such objections, however, the re¬ 

port of the committee of conference was concurred in.***1 

In the*. Sen ate much the same objections surfaced as 

Sumner almost single-handedly defended the bill. Grimes 

and others continued to attack the bill because of the 

Commissioner's power over blacks. Would not the freedmen 

become slaves of the Bureau? Exasperated, Sumner pointed 

to the equal rights section of the bill, which his op¬ 

ponents kept ignoring. "Every section of the bill" he 

said, "is to be interpreted with reference to that. That 

is the pole star of the bill." He likened the Commissioner 

and Assistant Commissioners' relation to freedmen to the 
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relationship of the District's police force to the Congress¬ 

men themselves. Grimes, however, remained obtuse.^ 

The Senate debates on the proposed department raised 

many of the issues that would persist throughout Recon¬ 

struction. Some charged that the department would create 

Pa vast system of fraud and oppression." The trial of 

civilian agents before military tribunals caused old radi¬ 

cal John P. Hale to vote against the measure. Conserva¬ 

tive Republicans and Democrats began to develop a powerful 

argument, capable of appealing to most nineteenth-century 

Americans, against special national governmental initi¬ 

atives on behalf of blacks. The war had made them free, 

and they now had the opportunity to prove their worthi¬ 

ness for freedom. Freedom and nothing more was required. 

The Negro would have a difficult time conforming to the 

self-reliance myth that the nineteenth century cherished. J 

The threat of a paternalistic bureaucracy, discrim¬ 

ination against the white refugees, and military trials of 

civilian agents ultimately doomed the bill. Almost every¬ 

one found something odious in its provisions. And incredi¬ 

bly, the House had just passed yet another bill establish¬ 

ing a "Bureau of Refugees, Freedmen, and Abandoned Lands" 

within the War Department in spite of its earlier approval 

of the measure before the Senate. The Senate refused to 

concur in the report of the committee of conference, and 

on March 3, with almost no debate passed the new offering 
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from the House. It was essentially the same bill that 

Schenck had suggested earlier. Though it contained an 

important "promise of land for the freedmen," there was no 

mention of equal rights, "the pole star" of Sumner's bill.6^ 

The final Congressional decision on an agency to aid 

freed slaves was both common sense and a retreat from re¬ 

sponsibility. Given the anti-institutional dogmas of 

nineteenth-century Americans, a full-scale Department of 

Freedmen would have required too bold a leap of the imagina¬ 

tion.65 The self-reliance myth scotched the possibilities 

of "paternalism" on such a grand scale. But there were 

sounder reasons for placing the agency under military con¬ 

trol. John Eaton, who had spent most of the war supervis¬ 

ing freedmen and in the process demonstrated an essential 

humanity not typical of most other Army officers, summa¬ 

rized the arguments for military control better than any 

Congressman. 

Though Eaton admired Sumner immensely, he fought 

against the Massachusett's Senator's attempt to place the 

bureau in the Treasury Department or under any wholly ci¬ 

vilian control. He and other military men had written and 

"circulated freely among Congressmen" in the last stages 

of the Bureau debates a report advocating Army protection 

of the freedmen. Only the War Department, argued the 

soldiers, had the "POWER" and "INSTRUMENTALITIES, viz: recog¬ 

nized laws, [and] courts, ... " The key element was 
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power, the ability to apply force to achieve the goals 

of reconstruction» 

The War Department alone can root out utterly 
the old codes and statutes of injustice against 
the black, which are likely to revive, and 
compel such codes of practice at least as 
will assure him justice and the protection 
of his rights. Such civil processes as now 
exist are the remnants of the slave code 
and cannot be trusted.o6 

If men like Eaton were in control of the Freedmen's Bureau, 

then the military could be a force for liberty rather than 

suppression and violence. 

If the Army did prove to be an effective agent of 

equal rights, Congress could claim little credit for 

making it so. The final bill nowhere directed the soldiers 

to act in a prescribed manner as to the rights of blacks. 

The "pole star" of Sumner's bill had disappeared entirely 

and given way to a general grant of discretionary power 

to the executive. Military men would have to take the 

initiative for good or ill. 

By the end of the war most Republicans were prepared 

to insist on equal legal rights as well as emancipation 

for blacks. Uncertainty had characterized their every step, 

but equalitarian sentiment had risen as the war progressed. 

Still, due to presidential veto and political division 

Congress had not been able to issue a direction to the de¬ 

feated rebel states to grant equal rights to all persons 

within their jurisdiction. Congressional stalemate left 
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reconstruction in the hands of Andrew Johnson, the 

Southern states, and the military. None of them had dis¬ 

played very tender feelings for blacks in the past, and 

blacks still hovered between slavery and freedom. 
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CHAPTER VI 

IN "THE JAWS OF THE TIGER" 

Congress's failure to enact a reconstruction law be¬ 

fore adjournment in April 1865 allowed the continuation 

of executive control over the reconstruction process that 

had existed throughout the war. In 1865 the defeated re¬ 

bel states under the supervision of the President and the 

military authorities would, as before, take the initiative 

on reconstruction matters including definitions of the 

legal status of the newly freed slaves. Though a majority 

in Congress had legislated at least a limited form of 

equality before the law in the Wade-Davis Bill, Lincoln's 

pocket veto of the measure struck a blow against equal 

rights. Republicans in the Thirty-Eighth Congress never 

again mustered the unity to make equal civil rights a con¬ 

dition for restoration. This failure, combined with presi¬ 

dential conservatism and Southern intransigence did much 

to shape the history of Reconstruction Americal From 

their limited perspectives in the spring of 1865 Republi¬ 

can Congressmen could not have appreciated the significance 

of their inaction, but close observation of wartime presi¬ 

dential reconstruction in Louisiana, Arkansas, Virginia, 
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and Tennessee would have yielded insight into the nature 

of Southerners' response to emancipation. 

Equality was not an essential ingredient of presi¬ 

dential reconstruction. Though Lincoln expressed no hos¬ 

tility to equal rights, indeed in 1864 he advocated a 

limited suffrage for Louisiana blacks, he did not inter¬ 

fere with Army officers who assigned freedmen an inferior 

legal status in areas of the rebel states that came under 

their control. ^ If Lincoln was not disposed to demand 

that his subordinates pursue equalitarian policies, consti¬ 

tutional scruples made him even more reluctant to insist 

that the state governments guarantee equal rights. Ac¬ 

cording to Lincoln's plan, in postwar America states as 

always would regulate their domestic institutions, slavery 

excepted. Once blacks achieved technical freedoms from 

private masters, national coercion of state lawmakers 

would cease. Uncoerced, wartime reconstructionists in 

rebel states under Union control had shown little incli¬ 

nation to clothe blacks even with minimum legal equality. 

Louisiana was the only state in which Southern loyal¬ 

ists took favorable action on measures ensuring some equali¬ 

ty for blacks. Compared to other slave states, however, 

race relations in Louisiana had always been unique. There 

free blacks had traditionally enjoyed a more privileged 

position than their counterparts in other slaveholding 

jurisdictions. Only in Louisiana, for example, did free 

blacks have the absolute right to testify against whites. 
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Though not completely free from special restrictions, they 

were relatively unburdened by discriminatory laws. This 

liberal policy, which had begun to erode in the 1850’s, 

was revived during the federal military occupation of New 
3 

Orleans. 

Responding to Lincoln's gentle encouragement and 

Banks’s effective pressure, the constitutional convention 

of 1864 empowered the legislature to grant suffrage to 

blacks under certain conditions, provided for blacks' edu¬ 

cation, and encouraged their participation in the state 

militia. The legislature, however, did not translate the 

constitution's promises into reality. It failed to act on 

Negro suffrage, and more significant, a House-passed bill 

to abolish the black code of 1855 failed to come to a vote 

in the Senate.^ In addition, Banks's labor code was still 

in operation as late as the spring of 1865* Despite these 

complications, loyal Louisianans had made tentative though 

inconclusive overtures toward equality. Those citizens 

who had sympathized with the actions of the constitutional 

convention could boast that their state had adopted a more 

enlightened policy than most Northern states. But Louisi¬ 

ana, as usual, was a special case. Other states either 

avoided such issues altogether as in Arkansas,^ or like 

Virginia and Tennessee, positively rejected reform 

proposals. 
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In Virginia Union military successes had allowed war 

Governor Francis H. Pierpont and other Unionists to assert 

control over and establish a government for several 

counties. While Louisianana were debating the suffrage 

issue in 1864* Pierpont and his cohorts were vehemently 

denying blacks' right to testify in the state courts. A 

proposal to allow Negro testimony garnered only three votes 

in the 1864 constitutional convention. But the convention!s 

action did not stifle the issue completely. An offended 

black citizen of Massachusetts and a sympathetic federal 

judge threatened to upset the "reconstructed” govern¬ 

ment's black code. 

In September- 1864 a county court in Alexandria, 

Virginia refused to admit Israel Dorsey, a Massachusetts 

Negro, to the witness stand in a civil suit between whites. 

Unwilling to accept the court's decision, the rejected 

witness looked to abolitionist John C. Underwood's federal 

district court for redress. It was an extraordinary situ¬ 

ation. Not a party to the suit, Dorsey asked Underwood to 

issue an injunction commanding the state court to receive 

his testimony. As Underwood realized, the litigation 

raised the explosive issue of federal court interference 

with on-going state proceedings. Such an assertion of 

federal power was unprecedented in 1864. Pierpont and 

several influential Virginia Unionists attended the hear¬ 

ing and the New York Herald Tribune printed a detailed 
7 

report of the litigation. 
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Defendant's counsel invoked the Dred Scott decision 

to argue against Dorsey's claim of United States citizen¬ 

ship. More pertinent to the realities of l864> they 

contended that Dorsey was not a party to the suit and that 

United States courts could not enjoin proceedings in state 

courts. Dorsey's counsel countered with an argument that 

both drew upon and added a new dimension to antislavery 

legal thought. The Virginia court had deprived Dorsey of 

a right guaranteed him by the privileges and immunities 

clause of the United States Constitution, and since he was 

not a party in the state court, it was impossible for him 

to utilize the traditional appeal route to correct the 

court's error. Moreover, since he was a citizen of 

Massachusetts, he could invoke the diversity of citizen¬ 

ship jurisdiction of the federal court. Employing an 

argument that was rapidly gaining currency in antislavery 

circles, Dorsey claimed that the state's prohibition 

against Negro testimony was "a condition of slavery, and 

passed for its maintenance and perpetuation, is part and 

parcel of the slave system, and must follow its fate, and 

is inconsistent with a state of freedom, . . ." In 

addition, Virginia had violated the policy of the national 

government as expressed in Congress's prohibition of 

discrimination on the witness stands of federal courts 
o 

and its guarantee of equality in the Wade-Davis Bill. 

In his decision Underwood articulated the long-standing 
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abolitionist hostility to slave states' Negro testimony 

laws. The right to give evidence was "the very bulwark 

of all other individual, domestic, and social rights," 

and its denial was "one of the greatest wrongs, next to 

slavery itself, which can be inflicted on a human being." 

But despite Underwood's hostility to the Virginia law, he 

had to deny Dorsey's petition at least temporarily. Con¬ 

gress had not "clearly conferred upon this Court the 

necessary power, " and thus "the method of proceeding in 

order to secure the benefit of a right fully guaranteed 

by the Constitution has been left in great doubt ahd 

obscurity ..." Hoping that Congress would soon clarify 

the issue or that the state would repeal its exclusionary 
o 

law, Underwood continued the case until the next term. 

Underwood had backed away from a formidable exertion of 

doubtful federal power, but the litigation revealed the 

tensions that were surfacing in the wake of Union victory, 

emancipation, and continued Southern attachment to 

unequal laws. 

Events in Tennessee paralleled those in Pierpont's 

Virginia bailiwick. In January. 1865 a constitutional 

convention elected by loyal whites met to frame a new 

instrument of government for Tennessee. Black residents 

of Nashville petitioned the convention, asking for the 

right to vote and for protection in the courts, but the 

convention took no action favorable to blacks' requests. 
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The legislature, which met in April, also turned a deaf 

ear. Heated debate centered around the Negro testimony 

issue, but its opponents prevailed. The House of 

Representatives even went so far as to enact a stringent 

black code.^ 

Harper's Weekly summed up a large segment of Northern 

opinion concerning Tennessee's action in an editorial 

entitled "A Warning From Tennessee." The Tennessee action 

showed "indeed that the Spirit of slavery does exist." 

No contract between a white and a black 
citizen is binding unless witnessed by a 
white person. In the courts the colored 
citizens may be witnesses against each 
other only. On failure to pay Jail fees 
after imprisonment colored citizens, 
whether orphans or not, may be bound out 
to white persons at the option of the 
court.... 

This is that 'unfriendly legislation' 
which perpetuates indefinitely the trouble 
and danger of this country. ... 

Now what the House of Representatives 
in Tennessee has done every State in 
which slavery has been abolished by war 
will do, if permitted, and four millions 
of faithful honest people ... will be 
reduced to a condition of serfdom.H 

Harper's prediction proved astonishingly accurate. 

Andrew Johnson's tacit approval in June of the loyalist 

12 
government of Tennessee, which as war governor he had 

done much to nourish, gave some indication of Johnson's 

acceptance of Lincoln's view that, aside from the abolition 

of slavery, constitutional conventions and legislatures 

in the rebel states would not be required to meet minimum 
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conditions in regard to race relations. Radicals in 

Congress had hoped for much from Johnson; they soon learned 

that he had less good will toward blacks and less flexi- 

bility than Lincoln. Though for different motives* 

Johnson continued Lincoln's low-profile advocacy of a 

limited suffrage for blacks.^ He even made some effort 

to coax the provisional governments to legislate equal 

rights.^ The President's coaxing never approximated 

force, and without the pressure of strong presidential 

leadership, his provisional governments ignored most of 

his preachments. 

In response to Johnson's series of proclamations in 

the spring and summer of 1865, notable for their lack of 

positive statements on reconstruction policy, Southerners 

met in constitutional conventions and subsequently in . 

state legislative assemblies throughout most of the South. 

Consistent with their antebellum conceptions of the Negro's 

position in Southern society, and law, they attempted to 

ensure that blacks would gain little more than technical 

freedom. Only Mississippi, South Carolina, Alabama, 

Louisiana, and Florida had the opportunity to evolve a 

complex race policy by early 1866, but their actions gave 

ample evidence as to Southerners' intentions concerning 

17 blacks if left unmolested by national authority. Despite 

the outraged reactions in the North, Southerners' actions 

were fairly predictable in light of their past. In fact, 
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only pressure from Northern public opinion and Army officers 

kept the provisional governments from enacting even 

harsher measures. 

Southern lawmakers in 1865 acquiesced in the abo¬ 

lition of slavery as a private property right, but emanci¬ 

pation did not render irrelevant the comprehensive and 

many-faceted slave codes. The slave codes, especially in 

their criminal law sections went well beyond the master- 

slave relationship. They also addressed the larger 

problem of race ordering in a biracial society dominated 

by whites. Antebellum regulations of free blacks were 

often insufficient for postwar realities. The movement 

to eliminate free blacks as a class in the South had not 

advanced so far by i860 that free Negroes were subject to 

all the restrictions that slaves endured. Many states 

had too few free blacks for whites to fear. In i860 

Alabama had less than 3>000, Mississippi only 773» and 

18 Texas only 355* Such small numbers did not inspire 

voluminous discriminatory legislation. Pre-Appomattox 

laws regulating free blacks also had little application 

with the addition of millions of blacks to the ranks of 

the free. Slave law precedents were hard to resist. 

Mississippians gave most explicit recognition to the 

continuing usefulness of the slave codes. One 1865 

statute applying specifically to blacks provided 

punishments for 
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riots, routs, affrays, trespasses, 
malicious mischief, cruel treatment 
to animals, seditious speeches, insulting 
gestures, language or acts, or assaults 
on any person, disturbance of the peace, 
exercising the function of a minister of 
the Gospel, without a license from some 
regularly organized church, vending 
spiritous or intoxicating liquors, or 
committing any other misdemeanor, the 
punishment of which is not specifically 
provided for by the law. 

As a final touch the legislators reenacted all antebellum 

statutes applying to slaves and free blacks that they had 

19 not specifically altered. 

The Mississippi legislature's forthright invocation 

of the slave laws was untypical of Southern reactions in 

1865» The state's governor and one of its most respected 

jurists took an opposite view of emancipation's results. 

They argued that the abolition of slavery also extinguished 

the slave code. The South Carolina legislature asserted 

that "statutes and regulations of slaves are now inappli¬ 

cable to persons of color." Floridians made an even more 

sweeping declaration in their new constitution. "All 

the inhabitants" it said, "... shall enjoy the rights 

20 of person and property, without distinction of color." 

The actual laws, however, did not reflect the spirit of 

these general denials. 

South Carolina decreed punishment for blacks who 

sold any form of produce without permission of their 

"masters" or local magistrates, always a concern in 
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21 
slavery days. Florida and South Carolina kept intact 

22 
their prohibitions of Negro immigration. Mississippi, 

South Carolina, and Florida took positive steps to 

continue to keep the instruments of force out of the 

hands of the black population. If blacks were caught with 

unlicensed weapons in Florida (licenses could be obtained 

only on the recommendation of two "respectable citizens"), 

they had to forfeit the arms to the informer, and at the 

discretion of the jury could suffer up to thirty-nine 

stripes. South Carolinians absolutely prohibited blacks' 

ownership of "military weapons," though the few black 

farm owners in the state could keep a hunting rifle or 

shotgun. As in Florida, whipping was one possible punish- 

23 ment. Though Florida made the rape of a white woman 

a capital offense for both races, South Carolina, Alabama 

and Mississippi continued to make blacks alone liable 
n à 

to hanging for the crime. 4 In South Carolina blacks 

faced a death sentence for sneaking "sexual intercourse 

with a white woman by personating her husband; ..." 

The Palmetto State also provided hiring out as a punish¬ 

ment for blacks guilty of "noninfamous" offenses and 

subjected blacks to discrimination in procedural rights. 

Though a magistrate had to issue an arrest warrant when 

a black complained of mistreatment by whites, blacks 

committing misdemeanors were subject to arrest by "any 

person present." As under slavery, blacks would be 
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25 subject to private law enforcement. 

Southern states also demonstrated in 1865 that such 

blatantly unequal measures were not the only means of 

assuring discrimination in the administration of criminal 

justice. Only slightly more subtle measures could also 

be employed. South Carolina identified a whole class of 

crimes thought to be peculiarly associated with blacks as 

felonies. The legislature allowed the courts to choose 

from a range of punishments that included a five-year 

period of exile, imprisonment from three months to ten 

years, disqualification from voting, fines, and corporal 

punishment. As if the opportunities for discrimination 

by local magistrates were not already implicit in the 

act, the lawmakers directed that "no punishment more 

degrading than imprisonment shall be imposed on a white 

person for a crime not infamous.Florida carried this 

approach a step further. The legislature enacted a set 

of new penal laws. Trespass was made a crime. Crimes 

27 
against property increased drastically. Race was not 

mentioned at all, but as an alternative to fine or 

imprisonment, the jury could impose a tour in the pillory 

for one hour or up to thirty-nine lashes. For non-payment 

of fines the criminal could be put to labor on public 

28 
works or be "hired out at public outcry." 

Louisiana and Alabama were the most circumspect of 

the Southern states in 1865* In the criminal law area 
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their legislatures enacted no overtly discriminatory 

laws, but both states passed statutes that, like Florida's, 

allowed white judges and juries to discriminate at will. 

Alabama made grand larceny, arson, and burglary punishable 

by as little as five years imprisonment, or by more serious 

penalties including death at the jury's discretion. 

Louisiana made trespassing a crime and provided punish- 
4 

ments for carrying guns on plantations without the consent 

29 
of their owners. 

As these kinds of laws demonstrated, the black codes 

of 1865 mixed new with old. The creation of new devices 

for new conditions was apparent in the organization of 

state courts. Emancipation had eliminated the most 

essential means of race control, the discipline of the 

plantation. State authorities had to fill the gap. Sur¬ 

prisingly, the black codes included no patrol laws even 

30 
on a purportedly nondiscriminatory basis. They did, 

however, recognize the need for augmentation of local 

courts. The Mississippi legislature created a new county 

court system to try all nonfelony offenses, dispensing 

completely with jury trials. Blacks could be hired out 

if unable to pay court costs. The Florida code ordered 

counties to employ a permanent County Solicitor to 

31 handle the certain increase in criminal prosecutions. 

More than any dther state South Carolina realized that 

thousands of newly freed blacks would place heavy stresses 
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on the capacity of local authorities to cope with them. 

The South Carolina black code included a statute 

that established special district courts in each judicial 

district. The courts were to have exclusive jurisdiction 

where one or both parties in a civil suit were black 

and in all cases where blacks were accused of crime. 

Trials of whites for capital offenses against blacks, 

however, would be tried in a Superior court. The law 

instructed the district courts to convene once a month for 

the trial of three classes of cases: petty disputes that 

involved blacks alone or pitted blacks against whites, 

misdemeanors where blacks were victims of whites1 impo¬ 

sitions, and all cases where blacks were accused of 

aggravated misdemeanors and "clergyable" felonies. A jury 

of four would try such cases. Four times a year the 

court, assisted by a jury of six, would meet to try blacks 

accused of capital offenses. An appeal lay to the 

superior court. The magistrate in charge of the court was 

"specially charged with the supervision of persons of 

color in his neighborhood, their protection, the prose¬ 

cution of their misconduct and depredations, ..." The 

local official would be a combination of public protector, 

overseer, grand jury, and somehow, also an impartial 

judge. Even though the act that created their offices 

was discriminatory, judges, clerks, and sheriffs of the 

district courts would have to take an oath to administer 
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12 
justice "without prejudice for or against race or color." 

More significant than judicial reform and equally 

designed to exert effective community control over blacks 

were the vagrancy laws' of 1865* Though some states had 

allowed free blacks to be hired out for vagrancy in the 
33 

antebellum period, the laws apprently were seldom enforced. 

But in reaction to postwar conditions Southerners turned 

to vagrancy laws as a major instrument of social control. 

One of the central elements of the proslavery argument 

was blacks' inability to fend for themselves, to be 

productive in any manner without tight supervision by 

whites. The chaos of 1865 seemed to confirm this view. 

For blacks freedom meant initially freedom from work for 

the old master. In many areas of the South significant 

numbers of blacks quit work, deserted the plantations, 

journeyed to military posts and cities where they lived 

in poverty, by necessity often stealing what they needed 

to live on. On a lesser scale this was also true of many 
A 

rural areas.4 Blacks' reaction to freedom was not 

surprising; neither was that of Southern whites. Though 

Southerners probably would have enacted the vagrancy 

laws in any case, their perceptions of the conditions 

of 1865 made the passage of the codes even more urgent. 

The vagrancy law^of Mississippi, and South Carolina 

were flatly discriminatory. Under the Mississippi 

statute whites could be fined~up to one hundred dollars 
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and jailed for as much as ten days at the discretion of 

the court. Whites who associated with blacks "on terms 

of equality" would be "deemed vagrants" and would be 

subject to stiffer penalties. Blacks on the other hand 

could incur fines of no more than fifty dollars and ten 

days in jail at the magistrate's discretion. Unlike 

whites, black vagrants, defined as those without lawful 

employment or those who attended unlawful assemblies, on 

non-payment of fines could be hired out to the person who 

would pay the costs and require the shortest term of 

service in return. All convicted vagrants could appeal 

the magistrate's decision to the county court and receive 

a new trial, but the statute required a bond between 

twenty-five and one hundred dollars before the aggrieved 

could file an appeal. The South Carolina legislature 

passed a similar though harsher law, prescribing imprison¬ 

ment of up to one year, or in the alternative labor for 

35 private individuals or on the public roads. 

Other states avoided explicit racial discrimination 

but could not disguise completely their intentions. 

Alabama amended its vagrancy law to include only one new 

category—"a stubborn or refractory servant? a laborer 

or servant who loiters away his time, or refuses to 

comply with any contract for a term of service without 

just cause; ..." Floridians revealed their purposes 

when they made whipping and the pillory one of the 
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possible penalties for vagrancy. Louisiana amended its 

vagrancy law to allow private citizens to complain against 

suspected vagrants. The guilty had to give bond for 

future good behavior, and the amount was in the discretion 

of the court. If they could not give security, vagrants 

could be hired out for a year outside of New Orleans and 

six months inside the city. If vagrants had deserted 

their employers, the employers had first opportunity to 

claim their services.^ 

Forced labor, preferably for a private individual or 

else for the state was the central thrust of nearly all 

the vagrancy laws. This use of the criminal law to 

enforce labor policy was not confined solely to vagrancy 

statutes. In lieu of private property rights in blacks' 

labor Southerners turned to the contract system ràther 

than the less rigid free labor system that prevailed in 

most industries in the North. The Southern version of 

the contract system, however, contained a crucial modifi- 

cation of the theory of contractual obligations as 

contemporaries understood it. Though there were some 

long-recognized exceptions, most notably in contracts for 

the sale of land, the usual remedy for breach of contract 

37 was a judgment in damages. But in 1865 Southern states 

allowed the white party to the contract the remedy of 

specific performance unless the black chose to endure 

punishment as a criminal. 
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Mississippi directed that "every civil officer 

shall, and every person may arrest and carry back to his 

or her legal employer" any black who without good cause 

quit his employer before his term of service had legally 

ended. South Carolina blacks who dared to breach their 

contracts or give their masters cause to discharge them 

risked fines or corporal punishment and could be ordered 

back to work by a magistrate. In Florida, if a black 

should "refuse or neglect to perform the stipulations of 

his contract by willful disobedience of an order, wanton 

impudence, or disrespect to his employer . . ., failure 

or refusal to perform the work assigned," he automatically 

subjected himself to the rigor of the vagrancy law. In 

contrast, if the master violated the contract, the servant 

3 8 
could procure no more than a judgment for damages. 

The black codes indeed justified the censure that 

Northerners and even many former rebels heaped upon them. 

The noncriminal aspects of the codes—apprenticeship laws 

that encouraged seizure of black children from their 

parents in favor of white masters (preferably the former 

owners), contract laws placing "servants" under the 

firm control of their "masters"—envisaged a condition 

39 only slightly removed from slavery. The criminal sections 

of the codes expressed the community's determination to 

bolster this system by governmental force. In many ways 
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the plight of blacks under the codes would have been far 

worse than under slavery. The only essential difference 

between the antebellum and postbellum systems would have 

been the absence of actual ownership of blacks' labor. 

But the massive loss of property rights might have worked 

in the long run entirely in favor of the deprived whites. 

Blacks would be on their own, responsible for their 

housing, clothing, food, and the care of their young and 

old. Whites could reap the benefits of virtual slave 

labor without the corresponding responsibilities and duties 

that ownership imposed. 

Despite the enormous injustice of this system, it 

was not as harsh as many Southerners hoped it would be. 

Many condemned it for its excessive leniency. Actually 

the black codes were a compromise between advocates of 

sterner laws and those who wished to defer more to 

Northern attitudes, at least until the rebel states had 

assumed their normal position in the Union.Southerners 

could not escape entirely from the pressure of the 

military authorities and Northern public opinion. The 

black codes even included a few reforms. The most important 

of these was the acceptance of Negro testimony.^ Every 

Southern state that acted on the Negro testimony question 

in 1865 rejected its cherished antebellum policy of 

exclusion. Blacks would not be allowed to testify against 
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whites in all cases, but in every case where a black was 

a party to the suit, or the litigation affected a black's 

person or property, or a white was accused of a crime 

against a black, blacks could take the witness stand.^ 

Still fearful of black witnesses, however, Southern states 

adopted measures designed to minimize the effect of Negro 

testimony. In Mississippi any black who "falsely and 

maliciously caused the arrest and trial" of a white could 

be fined up to fifty dollars and imprisoned for twenty 

days. Failure to pjiy the fine would result in hiring out 

at public outcry.^ But as usual Mississippi adopted the 

bluntest, most unsophisticated approach. Other states 

turned to more refined measures. 

Ironically, acceptance of blacks' testimony caused 

further important reforms in the law of evidence in 

several states. In the antebellum period every state, 

North and South, excluded the testimony of parties to a 

suit and also those interested in the outcome of litigation. 

This distrust of interested witnesses extended also to 

criminal trials. The accused was not only protected 

against self-incrimination; he could not testify at all. 

By 1865 only Maine, influenced by its reforming Chief 

44 Justice John Appleton had modified its laws. In most 

other states the reform did not become popular until the 

1870's and 1880's.^ But in 1865 South Carolina, Alabama, 

and Florida completely overthrew their exclusionary laws.^ 
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However, these states were not responding to Appleton's 

arguments in favor of greater opportunities for ascer¬ 

taining truth under the adversary system. Instead, they 

sought to soften the impact of Negro testimony against 

whites. Though white jurors would tend to favor their 

own race as a matter of course, direct contradiction by 

accused whites would further neutralize blacks' testimony* 

Without military pressure even the lukewarm Negro 

testimony reforms, the most enlightened provisions in the 

black codes, would very probably have been rejected. 

Historians have not appreciated fully the important role 

that the military played in 1865»^ Without the aid of 

statutory authorization or presidential leadership Army 

and Freedmen's Bureau officers fashioned a policy aimed 

at gaining equality under state laws for blacks. Not 

only did military personnel arrest the enforcement of 

much of the black codes, they succeeded in persuading 

legislative, executive, and judicial officers in several 

states to grant blacks at least a formal guarantee of 

equality in the civil courts. But before the men of the 

Freedmen's Bureau and like-minded officers in the regular 

Army could turn their attention to inequalities in states' 

laws, they had to attack discrimination'against 

blacks within their own ranks. 

When Captain Orlando Brown assumed command of the 

Bureau in Virginia in early June, he made the transfer of 
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freedmen's affairs from the regular Army to the Bureau 

one of his most urgent priorities. Brown feared that 

regular officers “will have but little, if any, sympathy 
J O 

for these people."4 His apprehensions were well founded. 

White soldiers* antipathy to the race they had done so 

much to free caused several conflicts between troops and 

blacks in the summer of 1865* Rioting broke out in 

Charleston and even in the nation's capital. Troops on 

occasion even cooperated with their former enemies in 

49 abusing blacks. In Richmond the provost marshal was 

still operating a pass system in June and reportedly 

sentenced one black offender to be strung up by the arms. 

Another black suffered a more unusual punishment. For 

stabbing a soldier he was paraded through the streets of 

Richmond draped with a placard inscribed with the name 

of his crime. Later, his face whitened with flour, he 

was placed in a coffin with only his feet and head 

protruding.The conduct of Union soldiers in Richmond 

prompted one white to tell Brown that “after living in 

the South twenty years he never saw the negroes abused as 

they are now. Several Mobile, Alabama blacks came to 

a similar conclusion. They wrote General Wager Swayne 

that "our little property, our honest earnings, and our 

lives are unsafe. . • It is not the Southerners we dread 

but the Federal soldiers. 

In many instances strict discipline and effective 
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leadership might have kept enlisted men in line, but 

officers too often shared the prejudices of their 

subordinates. Union occupation in wartime had produced a 

welter of arrangements for the governance of local 

communities. Orders varied with each commander, and while 

some officers treated blacks in a manner consistent with 

their freedom, others looked to slave law for precedents. 

Ben Butler was a hero to blacks by war's end, but New 

Orleans blacks considered Banks's labor system hardly 

distinguishable from "Slavery, except by the interdiction 

S3 from selling and whipping to death, • • .11 Conflicts 

within the military over regulation of blacks continued 

after Appomattox. Those officers who adopted harsh and 

discriminatory measures responded to the conditions of 

1865 much in the manner of Southern whites. Basically 

sympathetic to the planters, these officers were appalled 

at the widespread vagrancy and theft among the black 

population at the close of the war. One officer in 

command at Okalona, Mississippi summarized the attitudes 

that led many commanders to enforce pass and patrol 

systems against blacks. He recounted a typical dialogue 

between local military authorities and the whites under 

their jurisdiction. 

The planters demanded to know what they should do 

if the blacks refused to work. The military recommended 

that malingerers be driven away. "'What if they won't 
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go,'" replied the planters, "'but hide of day and steal 

by night.In that case the blacks should be apprehended 

and turned over to the civil authorities. The whites 

then asked if they could enforce the black code. "We 

'think not,'" said the military, "'for that contains the 

most authoritative possible recognition of Slavery in 

all its old vital relations to society and law. ' " The 

planters argued that there was no other civil law that 

could be applied to blacks. The exasperated officer 

finally concluded "that there is and can be, no such 

thing as the actual immediate emancipation of a large mass 

of plantation slaves. ... As Federal Soldiers we can 

neither recognize Slavery nor its equivalent and are left 

helpless lookers on while the broken ship and crazed crew 

are drifting on the rocks together." 

"Great things are expected from the Freedmen's 

Bureau," he wrote, but the Bureau was so weak that its 

attempts at labor regulation amounted to farce. 

The nearest Sup't of Freedmen of who Csic] 
I can hear is at Meridian. He enjoys 
the dignity of Captain, and advances 
some very fine theories for the regulation 
of the labor question, intended, so far as 
I can learn to affect an area of about 
10,000 sq- miles of territory. ... 
The Whites, even, hear nothing of his 
Announcements, much less the blacks. 

The frustrated officer suggested a comprehensive system 

of special restraints to force blacks to work with 

"careful policing of the entire area of the Slave States 
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by mounted soldiery in support of the jurisdiction of 
r â 

the Courts, . . . The officer spoke for the prejudices 

of many of his colleagues and also offered shrewd 

'comments on the difficulties of law enforcement with the 

institutional resources available to the federal 

government. Many officers who shared these views fashioned 

similar regulations or ratified discrimination by local 

authorities. The notorious Opelousas, Louisiana ordinance, 

which included a provision forbidding any black to reside 

within the town unless under the control of a white person, 
ec 

was approved by the local military commander. In 

Virginia Brown, who was especially concerned with the 

problem, told Howard that he received numerous com]3aints 

about the conduct of provost marshals and regular Army 

officers.^ 

Not all regular Army officers, however, scorned 

blacks' ability to exercise responsibly even the most basic 

rights of personal freedom. Reacting to the discriminatory 

regulations of one of his subordinates, General Alfred H. 

Terry, commander of the Department of Virginia, issued 

an order late in June that corresponded with the reactions 

of many Northern observers when confronted with the black 

codes. Special laws governing free blacks "were designed 

for the government of such persons while living amid a 

population of colored slaves, they were enacted in the 

interests of slave owners, and were designed for the 
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security of slave property; they were substantially parts 

of the slave code.” The extinction of slavery had rendered 

these laws obsolete; henceforth Virginia blacks would 

enjoy the same rights and be subject to the same criminal 

57 sanctions as whites. Terry's order applied to Virginia 

and could have only a moral influence on other commanders. 

Grant did not issue his famous General Orders, No. 3 until 

January. In the meantime it fell to the Preedmen's 

Bureau, which by act of Congress had control of all matters 

pertaining to blacks, to pursue larger goals. 

Under Commissioner 0. 0. Howard's leadership Bureau 

officers sought to establish a uniform policy of equality 

whenever the military exercised authority over blacks. 

Howard instructed his subordinates that "Equality before 
to 

the law is what we must aim at."0 In the first months of 

the Bureau's existence Howard successfully prevailed upon 

Stanton to forbid the pass systems that many officers had 

adopted. According to Howard these kept "alive the old 

idea that the black man cannot be governed by the same 
co 

laws as others, . . ." When Assistant Commissioners 

arrived at their posts, they sought a general order from 

the local commander abrogating the state's slave code. 

Howard was especially pleased with Terry's order. He asked 

Terry for one hundred copies for the guidance of 

Assistant Commissioners and Commanding Generals.^ By 

the end of the year Howard and his subordinates had 
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successfully established generally equalitarian policies 

in the Bureau and the regular Army, though incidents of 

abuse by local commanders had not entirely ceased.^ 

The Bureau's insistence on equality was double- 

edged. If blacks were to have equal benefit of the laws, 

they must also suffer the law's rigors in equal measure. 

This attitude was most apparent in the Bureau's vagrancy 

policy. Immediately after Terry commanded that blacks 

be treated equally, he added that "Vagrancy, however, will 

not be permitted; . . . Bureau officers from Howard 

down agreed with Terry's emphasis on the restraints as 

well as the protection of law. In line with his previous 

directives on equal treatment of the races Howard ordered 

that state vagrancy laws, as they applied to whites, would 

also operate against the black population. Howard's 

circular stressed the application of vagrancy laws on an 

impartial basis, which meant that black vagrants should 

be imprisoned, and if the Bureau officer in charge so 

desired, forced to labor on military posts or public 

works.^ Despite the wording of Howard's circular, several 

Assistant Commissioners evolved policies toward vagrants 

in 1865 that adopted the central assumption of the black 

codes—the use of the criminal law to enforce blacks' 

labor for private individuals. 

In December Davis Tillson, the Assistant Commissioner 

for Georgia, instructed his subordinates that after 
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January 10, they must make compulsory contracts for all 

blacks who refused to make contracts for themselves. 

Defending this policy to Howard in January, Tillson argued 

that unless his order was approved, black vagrants must 

"be turned over to the tender mercies of the civil 

authorities to be dealt with according to the vagrant law 

of the State, which gives a white man not less than two 

or more than four years for this offence." 4 Using similar 

arguments, Tillson had secured a resolution of support for 

his policy from a convention of Georgia blacks.^ Other 

Assistant Commissioners adopted similar plans without 

similar rationalizations. 

In August Swayne allowed his agents in Alabama to 

apply more stringent penalties against blacks than for¬ 

feiture of wages due, the usual measure of damages for 

violation of personal service contracts. Because "many 

persons have not yet learned the binding force of a 

contract, and that freedom does not mean living without 

labor," whenever employers made an oath before an agent 

that his employee had missed work without good cause for 
t 

more than one day at a time or more than three days in a 

month, the miscreant would be proceeded against as a 

vagrant.^ In January Swayne instructed an agent "that 

negroes may be sent back to their employers," if they 

broke their contracts, which in effect gave the owner a 

remedy of specific performance. Though Swayne also 
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admonished the agent to administer the law "without dis¬ 

tinction on account of color," his previous instructions 

were inconsistent with his recommendation of equal 

treatment.^ 

In Virginia Brown also resorted to harsh measures to 

reduce vagrancy* At first Brown emphasized that blacks 

would be dealt with "under the same common laws, that 

govern free laborers throughout the North." Vagrants were 

to be placed under a military guard to perform uncompen- 

68 
sated labor. By January vagrants and paupers were 

69 
compelled to make contracts. Late in the same month 

Colonel Max Woodhull, Howard's adjutant, warned Brown "that 

the Bureau cannot recognize the principle of Compulsory 

labor, nor that which allows the freedmen a certain time 

in which to contract for the coming year, and should he 

fail to make contracts to reenslave him virtually for that 

period, by offering his services for sale at public 

auction. 

These deviations from the Bureau's equalitarian policy 

stemmed from more than Bureau officers' concern that state 

laws punished vagrants too severely. They were in part 

the result of necessity. Military supervision of black 

vagrants would have overburdened already strained military 

resources. Most important, however, were Bureau officers' 

ideas of political economy. If blacks were to achieve 

the status of free men, they must conform to the dictates 
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of the work ethic and respect contractual obligations. 

As Brown said, blacks "must be required to meet the first 

and most essential conditions of a State of freedom, 

71 
a visible means of support and fidelity to contracts. 

Though many Bureau officers hoped that blacks would be 

given land, and thus become independent producers, when 

that hope proved false, they determined that blacks who 

did not enjoy other alternatives must labor for their 

traditional employers. In this they agreed with Southern 

whites and most of the nation. What separated their 

policy from the black codes was the Bureau officers' 

determination that the contractual setting should be as 

72 equal and as advantageous to blacks as possible. 

Howard and his officers had at least assured blacks 

that whether they were accused of vagrancy or murder, 

they would be tried before relatively impartial tribunals, 

which would hear their testimony and subject them to no 

greater penalties than whites for the same crimes. In 

May Howard ordered his subordinates to take jurisdiction 

of blacks' cases whenever the civil courts denied them 

73 the right to testify. Bureau courts, and where bureau 

courts did not exist, provost courts exercised jurisdiction 

in cases where potential punishments did not exceed a 

fine of one hundred dollars or imprisonment for three 
*1 â 

months. ^ In more serious cases black offenders and 

whites accused of crimes against blacks faced trial before 
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military commissions. Military tribunals did not favor 

blacks over whites. If anything blacks suffered more 

severe punishment than whites for similar offenses. This 

resulted from both prejudice on the part of military 

personnel and blacks' economic position. In assault cases 

whites could pay fines, while impecunious blacks received 

prison sentences. What galled Southern whites was their 

amenability to any kind of authority for mistreatment 

of blacks.^ 

Military tribunals offered the opportunity to assure 

blacks substantial justice until the civil authorities 

evidenced a disposition to treat them fairly; yet Howard 

wanted to relinquish military jurisdiction as quickly as 

possible. Like most of his contemporaries Howard con¬ 

sidered "the constraints and exactions of military law . . 

neither normal nor congenial to the American spirit, . . . 

The whole atmosphere of presidential reconstruction 

reinforced Howard's belief. The emphasis was on immediate 

restoration, quick transfer of power to the civil authori¬ 

ties, and rapid demobilization. Though Howard's adjutant 

James Taggart claimed that Grant had assured the Bureau 

77 an officer for every county in the South, the promise 

never Materialized. Secretary of War Stanton refused to 

halt troop withdrawals to meet the Bureau's needs.'® Lack 

of troops was one of the most serious obstacles to the 

Bureau's effectiveness and the constant shuffling of 

76 
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personnel greatly hampered its efficiency. Many counties 

had no resident Bureau agent at all. Tillson could not 

79 
even find an enlisted man to act as his clerk. 

Responding to these imperatives, Wager Swayne embarked 

on a course in Alabama that Howard quickly imposed on 

Bureau officers in other states. 

Swayne was a lawyer and the son of Supreme Court 

Justice Noah Swayne. Though he was under thirty when he 

took control of the Bureau in Alabama, he enjoyed Howard's 

complete confidence. The Commissioner often followed 

Swayne's advice and overlooked his faults. Almost as soon 

as he took command Swayne began formulating and implementing 

his own plan of reconstruction. Like other Bureau officers 

Swayne was handicapped by the lack of troops, but he 

determined to convert weakness to strength by making state 

judicial officers agents of the Bureau. Before accepting 

an appointment, however, they had to agree to administer 

state laws impartially. Arguing that martial law allowed 

the provisional governor, who derived his powers from the 

Commander-in-Chief, to abrogate the laws of Alabama, Swayne 
go 

secured Governor Lewis E. ParsoisJs cooperation. On 

August 4 Swayne issued a general order empowering magis¬ 

trates to adjudicate all cases in conformity to state 

laws "except so far as these laws make distinction on 

account of color." Parsons issued a proclamation simul¬ 

taneously that urged magistrates to accept Swayne*s terms. 
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Later the governor and the Assistant Commissioner secured 

an ordinance supporting the system from the Alabama 

8l constitutional convention. At least in Alabama state 

and national officials were working in harmony. 

Though lack of personnel was an important factor in 

Swayne’s decision, the order was also the result of Swayne’s 

ideas on the proper method of reconstruction. He was 

"unwilling to establish throughout Alabama Courts con¬ 

ducted by persons foreign to her citizenship and strangers 

to her laws, ...” Even if he had been able to command 

sufficient troops, he might not have continued military 

jurisdiction since he felt that the Southern people would 

have resisted and misrepresented their exercise of 

authority. On the other hand, the action of the state 

authorities was the action of the people. Blacks "must 

at some period be left to the civil courts and it is better 

they come into them under the auspices of the Bureau, than, 

after they have come to be regarded as the protege of a 

hostile jurisdiction and the Bureau is no longer present 

to defend them." Moreover, he fully believed that state 

officials would implement the order "in good faith," and 

if they did not, the Bureau could intervene, to protect 

blacks.^ 

Swayne's plan "to mould existing institutions which 

are permanent, rather than to displace such by a temporary 

83 
antagonism of military power" 0 mixed shrewdness and 
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naivete. He placed too much faith in the good will of 

the civil authorities, overestimated the Bureau's physical 

capacity to oversee local officials, and underestimated 

the difficulty of reasserting military power once the 

civil government had assumed jurisdiction. Still, all 

available evidence suggested that Johnson's reconstruction 

policy would operate in precisely the manner Swayne 

predicted, that states would soon get jurisdiction over 

blacks' cases anyway, and in this context Swayne chose 

the most acceptable of unsatisfactory alternatives.^^ 

Howard agreed completely and enthusiastically seized the 

opportunity to divert state procedures into equalitarian 
* 

directions. He quickly recommended that other Assistant 

Commissioners work toward a similar agreement with state 

authorities. The Commissioner took pride in such a "plain 

8 Ç 
recognition of the rights of the Freedmen." 0 

Assistant Commissioner Tillson, who believed that 

"without the aid of the best men of the state even 50,000 

soldiers, cannot protect the freed people of Georgia," 

inaugurated a system similar to Swayne's. In late October 

he asked Provisional Governor James Johnson to appoint 

justices of the peace and county ordinaries toe act within 

their jurisdictions as Bureau agents. A month later he 

recommended that these agents form Bureau courts composed 

of the agent and "two disinterested persons, one to be 

chosen by each of the parties interested." The agent alone 



298 

could try cases where punishments did not exceed a fine of 

fifty dollars or thirty days’ imprisonment. The three- 

man tribunal could take jurisdiction where fines of 150 

dollars or imprisonment for sixty days were the highest 

possible punishments. Tillson wanted more serious cases 

tried by the regular civil courts if they would admit 

Negro testimony. Agents were to make sure that the civil 

courts did not inflict cruel and unusual punishments 

' 87 
including whipping. The Georgia constitutional convention 

passed a resolution in support of Tillson*s circular. 

The convention delegates were supposed to nominate Bureau 

agents, but where the delegates faltered in their duty, 
L 

Tillson did not hesitate to seek the advice of local 

luminaries. He even asked Alexander H. Stephens, the 

former Vice-President of the Confederacy, to nominate 

88 suitable individuals from his county. 

Though Assistant Commissioner Samuel Thomas doubted 

the wisdom of Swayne’s policy, he opened negotiations 

with Mississippi Governor William Sharkey. Acting on the 

theory that the abolition of slavery also ended laws that 

sustained the peculiar institution, Sharkey ordered the 

state courts to assume jurisdiction of blacks’ cases 

89 
and administer justice on an impartial basis. In 

Louisiana Thomas W. Conway ordered his subordinates to 

refrain from interfering with state courts unless "the 

testimony of freedmen is denied, or when by reason of old 
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codes or disregard of new ones, impartial justice is 

denied on account of the color of the person applying for 

it."^ Bureau officers proposed to the governors of 

Virginia and North Carolina the same arrangement that 

Thomas and Sharkey had made in Mississippi, but neither 

91 
executive wished to defy state laws. The only state 

that acted favorably on the Negro testimony issue in 1865 

where military authorities refused to return jurisdiction 

92 
of blacks' cases was South Carolina. 

As the year went on Southern whites' influence in 

Bureau affairs increased dramatically. In four states 

either the regular civil courts had jurisdiction of all 
\ 

cases or civil officials acted as Bureau agents. In other 

states Howard encouraged his subordinates to adopt the 

three-man Bureau courts first established in Virginia. 

The Bureau agent with two local residents, one chosen by 

whites and the other by blacks, manned the courts. Though 

the freedmen could choose a white suitable to them, blacks 

93 
could not serve. Howard knew that there were dangers 

in this policy, but he also saw advantages in it. His 

reasoning was similar to Swayne's. Howard's adjutant 

spoke for the Commissioner when he told a federal attorney 

in Arkansas that "in view of the reconstruction policy of 

the Administration, now hastening to a conclusion in most 

of the Southern States, it has been considered advisable 

to associate with the Military Agents of the Bureau 
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94. 
certain civilians." ^ But at the heart of the policy 

was Howard's faith in the protective power of Negro 

testimony and equal state laws administered by local 

authorities. He told Clinton B. Fisk that "there will 

undoubtedly be many instances when the power conferred will 

be abused and bad faith displayed, yet it is recognition 

of the rights of the freedmen to justice, and the principle 

once formly established, and incorporated in the laws of 

the state, the results in time, can hardly be other than 

satisfactory, though for a while the freedmen may suffer 

95 from the treachery of some of the appointees." J 

Howard's policy did result in passage of some of the 

legislation he wanted. In Mississippi, Alabama, South 

Carolina, Tennessee, and Georgia Negro testimony reforms 

resulted directly from Bureau pressure and offers to 

96 
withdraw military jurisdiction.7 Other states no doubt 

heeded the signal. Leading Dixie lawyers, especially in 

Alabama and Mississippi, supported and sometimes campaigned 

arduously for relaxing restraints on Negro testimony, 

attempting to explain to laymen the harmless nature of 

97 
Negro testimony when delivered to white jurors. The 

legal profession realized that by eschewing the formal 

rigidities of slave law, whites could gain real power over 

blacks, which if properly administered by local authorities, 

could return Southern race relations somewhere near the 

pre~Appomattox ideal. By conceding blacks the right to 



301 

testify in the civil courts under certain conditions, 

they were able once again to exercise control over the 

submerged class and remove any possibility of impartial 

(in this case military) adjudication of black-white dis¬ 

putes. On balance, conservative Southern whites struck 

a good bargain in 1865* In contrast, blacks along with 

Northern and Southern whites sympathetic to black aspi¬ 

rations quickly regretted Howard's decision. 

Howard's policy did not escape criticism even from his 

subordinates. Clinton B. Fisk, the Assistant Commissioner 

for Tennessee and Kentucky told Howard that Swayne's order 

is oppressive upon the colored people, 
in the Counties bordering on that 
portion of the State [Alabama] within 
my jurisdiction. It is being used by 
the magistrates as a means of re-enslaving 
instead of guarding the liberties of the 
freedmen. Gov. Parsons appointed as his 
civil officers the same parties who were 
in power when the Rebellion failed. Not 
one in a hundred of said appointees have 
any sympathy with the wronged iiegro, 
and many of them use the Circular of Genl. 
Swayne, as authority to oppress the freed¬ 
men, and coerce them into measures and 
contracts much to the disadvantage of the 
colored people.98 

However when Howard pressurecL him, Fisk backed down and 
oo 

began to recruit civilian agents. Though Thomas took 

immediate steps to implement Howard's plan in Mississippi, 
♦ 

he condemned the enterprise in a long letter to Howard. 

Thomas had been "under the impression that General Swayne 

had made a mistake, and that he would defeat the very 
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object for which the Bureau was laboring.” Despite his 

misgivings, "orders and instructions from the President 

convince me that I was mistaken, and that the trial must 

be made.” Still, Thomas lectured Howard at length on 

what he considered a too early return of jurisdiction to 

the civil authorities. The mayor of Vicksburg had already 

admitted blacks to the witness stand, but in his court 

injustice was still rife. Negro testimony alone was 

insuf ficient. 

Outside observers echoed these criticisms. The feder¬ 

al district attorney in Little Rock argued that blacks 

101 
would be worse off than before the war. Carl Schurz 

reported to President Johnson and Congress in December 

1865 that Negro testimony was an unsatisfactory means of 

securing protection for blacks. Realizing the importance 

of the Negro testimony issue, Schurz had taken care to 

sample Southern opinion. At first even more liberal 

Southerners "saw seemingly insurmountable objections.” 

But as it became apparent that the military authorities 

would relinquish jurisdiction of blacks' cases if the 

state courts allowed blacks to testify, leading Southerners 

quickly changed their minds. Given the motives for 

Southern acceptance of Negro testimony, Schurz doubted 

that blacks' evidence would protect them from the op¬ 

pressions of their former masters. Though Southern whites 

would accept Negro testimony if it would hasten their 
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readmission to the Union, little improvement in the 

quality of Southern Justice would result. Whites still 

felt that blacks' "rights are less entitled to respect 

than their own. ... When the spirit of a law is in 

conflict with such opinions, there is but..little prospect 

of its being faithfully put in execution, especially where 

those who hold such opinions are the same who have to 

102 administer the laws.” Schurz had perceived early the 

vast dimensions of the problems that would baffle Republic 

cans throughout Reconstruction. 

Wendell Phillips summed up all these criticisms in 

one apt phrase. Howard had thrust blacks "into the Jaws 

103 of the tiger." Events proved Phillips correct. Two 

months after he returned Jurisdiction to the state courts 

Thomas was grumbling that decisions "with reference to 

Freedmen are a disgrace to any tribunals." Blacks had 

nearly given,.up on the Bureau in Mississippi. Though 

Thomas and his subordinates had attempted to explain the 

reasons for the transfer of Jurisdiction, "the blacks look 

upon it as a desertion by the Government ... They 

openly taunt some of my officers with the charge that the 

Bureau is not their friend, and that we have not dis¬ 

charged our duty to them." While Thomas Conway was in 

charge of the Bureau in Louisiana, he was constantly 

embroiled in controversy with the civil authorities over 
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their treatment of blacks. Tillson tried to look on the 

bright side, but he acknowledged that many outrages were 

still committed on blacks. Thomas Osborne in Florida 

concluded that blacks would suffer greatly if martial ,law 

was completely withdrawn. 

The withdrawal of military jurisdiction coincided 

with the great insurrection scare of 1865* Unpunished 

violence against blacks had been a major problem since the 

end of the war, but the insurrection scare increased 

whites1 tendency to do blacks harm. Whites banded together 

in informal patrols to visit blacks' homes, seize their 

arms, intimidate and even rob them. In Mississippi and 

Alabama state militia performed this function. The 

Mississippi militia acted under orders from the governor. 

Some Bureau officers considered the insurrection talk a 

mere pretext that whites used to scare blacks into making 

contracts favorable to whites.*^ Violence against blacks 

was on the upswing even in areas that had once been 

relatively stable. Orlando Brown reported in early De¬ 

cember that "instances of personal violence are becoming 

rare." By New Year's Day he was sending Howard reports 

of "almost innumerable cases of petty tyranny," private 

whippings, and illegal searches and seizures. A mob had 

dragged a black minister from the pulpit of his church 

and beat him. Blacks were afraid to testify for fear 
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107 of retaliation. In Georgia, when the military withdrew 

from a given area, outrages on blacks increased almost 

simultaneously. 

The most interesting evidence of the inadequacy of 

the civil authorities came from Alabama. Swayne had 

pioneered the return of power over blacks to state 

authorities. If they failed, it meant that his policy 

had failed. But as early as November Swayne was "compelled 

to say in frankness that the results of committing civil 

109 justice to the courts are not such as I hoped for." 

In numerous instances Swayne was forced to rebuke civil 

officers for failure to live up to the terms of their 

agreement with the Bureau. Several times he had to re¬ 

assert military authority to try cases where the courts 

refused to do justice. In late February Swayne admitted 

that "a residence of seven months in the State, has after 

extended observation and inquiry failed to bring to my 

knowledge a single instance of a white man convicted and 

adequately punished, for criminal outrage upon a freedmen 

£sic].Swayne, like other Bureau officials, had 

concluded that only national action could secure protection 

for blacks. < 

By December even Howard was exasperated with the 

civil authorities. In his annual report he called Stanton's 

"special attention" to the problem. "It would seem best" 

he wrote, ". . .to have some provisions of law extending 
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U.S. jurisdiction to the freedmen while they remain wards 

of the government.” Howard recommended the establishment 

of "Freedmen*s U.S. courts to exist for a term of years" 

so that blacks could' be relieved of the injustices of 

state authorities. Howard probably intended a plan similar 

to the one Florida Assistant Commissioner Osborne had 

suggested to the Commissioner in early December. Osborne 

proposed the creation of a new federal district court in 

Florida ”to hear and determine all causes affecting the 

rights of persons of African descent, who were made free 

from slavery .,. •" The federal judge would appoint a 

commissioner for each county in the state who would hold 

commissioner's courts from which parties could appeal to 

113 the district court. This proposal was radical. Such 

a massive extension of federal power, if Congress were to 

implement it, might free blacks from the oppressions of 

state courts and private individuals. These proposals 

verified Phillips's accusation that blacks were in "the 

jaws of the tiger” in late 1865. Howard and Osborne 

proposed to remove them completely. Andrew Johnson would 

have left them there. Congress, which convened in December, 

chose to leave them there until they suffered 1 further 

harm 
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CHAPTER VII 

THE DILEMMA OF EQUAL RIGHTS 

Southerners* response to emancipation in 1865 con¬ 

fronted Congress with several complex and not easily 

solvable problems. Most apparent were the black codes 

which envisioned a formal legal status between slavery and 

freedom for blacks. Though President Johnson had in vague 

terms urged the Southern states to enact laws protecting 

blacks in their persons and property, he had not personally 

abrogated nor even strongly opposed the passage of the 

codes* But despite Johnson's indifference to the mal¬ 

odorous presence of such laws on the statute books of 

several states, his subordinates in the Army and Freedmen's 

Bureau had tried to thwart the enforcement of unequal 

laws. The culmination of these efforts was Grant's 

general order of January 12, 1866 directing military d 

district and department commanders to protect blacks from 

criminal prosecutions where they were not "prosecuted 

or punished in the same manner and degree" as whites.^ 

Grant's celebrated order only ratified what Freedmen's 

Bureau officers had been doing since May. As the men of 

the Bureau had discovered, blatantly discriminatory laws 
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only superficially revealed the shortcomings of Southern 

justice* 

Throughout 1865 Bureau officers had bartered military 

jurisdiction of blacks' cases for pledges of equal treat¬ 

ment of blacks in the civil courts. In Louisiana and Mis¬ 

sissippi the official state courts handled all cases. In 

other states, such as Georgia and Alabama, state and municipal 

officers—mayors, county judges, probate judges, and justices 

of the peace—acted as ex-officio Bureau agents. Mien 

whites alone came before them, these men acted in their ac¬ 

customed roles as state functionaries. However, when blacks 

became involved in disputes among themselves or with whites, 

these officers became agents of the national government ad¬ 

ministering local laws. An ingenious experiment, it failed 

miserably. Despite promises of fair dealing, magistrates 

and juries discriminated against blacks, often enforcing 

provisions of the black codes and even the old slave laws. 

More perplexing, the civil authorities did nothing to re¬ 

duce the violence against blacks and loyal whites that was 

endemic in many areas of the South. 

Observation of the failure of justice on the local 

level moved several Bureau officers to recommend legislation 

that would assure blacks an escape hatch when local courts 

abused them. Like Schurz in his controversial report, 

AbSAlost Baird concluded that only the suffrage would guaran¬ 

tee justice to the black population. Like Schurz, Baird 
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was in advance of public opinion. Other Assistant Com¬ 

missioners offered proposals to continue military super¬ 

vision over blacks' cases. Eschewing a purely military 

solution, Thomas Osborne proposed that all cases affecting 

blacks be tried in federal courts. Howard suggested a sim¬ 

ilar plan to Stanton in December. In the same month Howard 

and Senator Lyman Trumbull met in several protracted sessions 

2 to draft legislation guaranteeing equal rights to blacks. 

The results of these discussions were a new Freedmen's Bu¬ 

reau bill and the Civil Rights Bill, which Trumbull pre¬ 

sented to Congress in mid-January. In, them Trumbull 

adopted aspects of the general policy that the severalLBu- 

reau officers hhd outlined in their proposals to Howard. 

Unfortunately, Trumbull's bills did not depart dramatically 

from the policy the Bureau had pursued with little success 

in 1865.3 

Though the two measures were radically different in 

their constitutional moorings and their sweep, Trumbull 

designed them to work in concert* They were, as Kentucky 

Senator Garrett Davis said, "like the Siamese twins." Trum¬ 

bull sought to force states, especially the former slave 

states, to legislate equal rights and afford blacks pro¬ 

tection in state courts or risk national interference in 

local affairs. The Freedmen's Bureau Bill attempted a temp¬ 

orary military solution and the Civil Rights Bill a long- 

range civil solution to the problems posed by Southern 
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justice. These along with the proposed Fourteenth Amend¬ 

ment amounted to a program for reconstruction of the Southern 

states, drafted by moderate Republicans who exercised ef¬ 

fective control of the first session of the Thirty-ninth 

Congress.^ 

In the Bureau bill Trumbull sought to enlist Congress 

in cooperation with Andrew Johnson and his plan of recon¬ 

struction. During the war Trumbull had played a similar 

role in regard to such matters as habeas corpus legislation 

and emancipation. He would now try to work with Johnson 

as he had with Lincoln. In early 1866 military commissions, 

provost courts, and Bureau courts wèie still operating in 

many areas of the South. Military officers, like Grant in 

his General Orders, No. 3> had directly aullified dis¬ 

criminatory state laws. Even though civil courts had been 

given jurisdiction in many cases, military personnel occa¬ 

sionally interfered with the courts when the commander felt 

that justice was a mockery. The Bureau bill would ration¬ 

alize, strengthen, and give the sanction of law to execu¬ 

tive policies. 

In part misled by Johnson himself,^ Trumbull misread 

the President's ideas on reconstruction and failed to under¬ 

stand the limited role that the Commander-in-Chief had 

played in the military aspect of presidential reconstruc¬ 

tion. Though Johnson had approved Howard's May circular 

asserting Bureau jurisdiction where local courts denied 
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blacks the right to testify, the President had not given 

his express support to other military measures of like sub¬ 

stance. Army and Freedmen's Bureau officers often acted 

independently of the President. For example, Swayne in . 

Alabama pursued essentially his own plan of reconstruction 

without presidential approval or interference. Actually 

Johnson thought that reconstruction was nearly complete. 

The former rebel states had fulfilled his minimum re¬ 

quirements, and he was unwilling to shape the content of 

Southern race relations beyond emancipation. More ominous, 

he was on the verge of denying Congress any role in the re¬ 

construction process beyond the formal recognition of the 
£ 

representatives from his provisional governments. 

Consistent with his mistaken view of Johnson's posi¬ 

tion, Trumbull's Bureau Bill complemented and to some 

extent described the process of presidential reconstruction 

as Army and Freedmen's Bureau officers had implemented it. 

Section seven' attacked discrimination "in consequence of 

any State or local law, ordinance, police, or other regu¬ 

lation, custom, or prejudice." Whenever any of these 

resulted in racially motivated denials of "civil rights or 

immunities belonging to white persons," it became the 

President's duty to extend military jurisdiction over all 

cases affecting persons thus deprived of their rights. 

Without excluding other possibilities the bill spelled out 

certain of the most fundamental civil rights and immunities. 
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Embraced In the general definition were the basic common- 

law rights that free governments were supposed to afford 

all citizens: "the right to make and enforce contracts, to 

sue, be parties, and give evidence, to inherit, purchase, 

ledsè, sell, hold, and convey real and personal property, 

and to have full and equal benefit of all laws and pro¬ 

ceedings for the security of person and estate." Blacks 

could not be subjected to different punishments for crime 

than whites. The right to bear arms was also specifically 

protected. 

Section eight of the bill made a criminal of "any per¬ 

son who, under color of any State or local law, ordinance, 

police, or other regulation, or custom" deprived any other 

person because of his race of "any civil right secuyed'to 

white persons, "or subjected him to a punishment different 

than that allotted to whites for the same offense. The 

military would have exclusive jurisdiction of those who 

violated the act, and violators could suffer as much as one 

year in prison and a 1,000 dollar fine. 

Read literally the bill granted the President and his 

military subordinates sweeping powers. If Johnson determin¬ 

ed that "prejudice” had resulted in the denial to blacks of 

basic rights, he could interfere with state court proceed¬ 

ings at any level and at any time. He could enjoin the en¬ 

forcement of discriminatory state laws. He could also re¬ 

dress more subtle injustices due to the inaction of magis- 
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trates and the bigotry of juries. Apparently Trumbull had 

accurately identified the source of injustice to blacks. 

State and local laws were not the only agents of oppression. 

MCA] prevailing public sentiment" also stained the substance 

of Southern justice. Another Republican moderate, John 

Sherman, echoed Trumbull's concerns. "£w]e are bound"he 

said, "to protect these freedmen against the public senti¬ 

ment and the oppression that will undoubtedly be thrown 
g 

upon them by the people of the southern States." 

An examination of the specific provisions of the bill 

without reference to the debates that surrounded it would 

lead to the conclusion that the bill was truly radical; it 

went to the root of the problem. Actually Republican per¬ 

ceptions and motivations were more subtle and confused. 

Scholars a century removed from the peculiar conditions of 

1865 and 1866 more easily comprehend the dual nature of in¬ 

justice to blacks.. Two very different problems existed. 

The first was outright legal discrimination. The second 

was de facto discrimination—injustice under the form of 
o 

law and state failure to protect against private violence. 

Unfortunately Republican moderates did not have the benefit 

of a century's perspective. A year later and especially 

four years later they would correctly perceive the complex 

configurations of the problem. In 1866, however, they re¬ 

sponded to different imperatives. Debates on the Bureau 

bill revealed the ambiguity of. Republican intentions. 
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Despite the undeniably radical thrust of the legislation, 

Republicans were trying to achieve a more mundane goal—the 

establishment of equality under state law. Trumbull's first 

comment on the bill afforded opportunity for insight into 

his motives. "£L]ocal legislation" and "a prevailing public 

sentiment" were both responsible for blacks', suffering, but 

the goal of the bill was to warn Southerners that "unless 

by local legislation they provide for the real freedom of 

their former slaves the Federal Government will by virtue 

of its own authority, s$ecthat they are fully protected. 

Republicans connected all other discrimination to the black 

codes. They were the most visible manifestations of Southern 

intransigence. Their passage had hastened to fruition 

Republicans' previously nebulous ideas equating emancipation 

with legal equality. The central tradition in American lib¬ 

ertarian thought had focused on the protection of the indi¬ 

vidual against the power of the state. The protection of 

individuals from oppression and violence by other indi¬ 

viduals seemed of secondary importance as long as the black 

dodes continued in operation.Moreover, Republicans like 

Henry Wilson apparently believed that abolishing the black 

codes would do much to stem the rising tide of white vio¬ 

lence in the South. On three different occasions during 

the debates Trumbull clearly stated that military juris¬ 

diction would end when states expunged unequal laws from 

their statute books. Other Republicans agreed. Discrimi- 
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natory state laws allowed and encouraged oppression of 

blacks. They established the climate in which blacks 

were victimized. As Trumbull said in his last speech on 

the bill» if the Southern states would pass equal laws 

"and protect the negro and the mulatto just as well as 

they protect the white man» there is no necessity and no 

12 occasion for the operations of the Freedmen's Bureau." 

The implication was not that equality and protection were 

different problems but that equal laws would in fact pro¬ 

tect blacks. 

President Johnson wanted no part of the power Congress 

conferred upon him. He vetoed the bill» and the Senate 

13 failed to override his veto. In May» however, Repre¬ 

sentative Thomas D. Eliot introduced a new Bureau bill in 

the House. The military jurisdiction section had been 

changed. Now the military had no power to punish indi¬ 

viduals who violated blacks' rights. There was no general 

guarantee of "civil rights and immunities." The military 

would protect only the rights specified in the bill, which 

remained the same as in the earlier version. The ."State 

or local law, ordinance, police or other regulation, custom, 

or prejudice" formula had disappeared. Instead, the bill 

directed that until the rebel states were "duly represented 

in Congress^ ... the President shall ... extend mili¬ 

tary protection and have military jurisdiction over all 

cases and questions concerning the free enjoyment" of the 

rights the bill guaranteed. 
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As Eliot and Trumbull» the sponsors of the bill» 

made clear» the President would have to resort only 

temporarily to military power. The bill itself guaranteed 

that military jurisdiction would cease automatically when 

Congress admitted the representatives from the former 

rebel states. As the readmission of Tennessee in July 

indicated» this might come very quickly if the Southern 

states ratified the proposed Fourteenth Amendment. Actu¬ 

ally Eliot and Trumbull wanted military jurisdiction to 

end even sooner—when the civil courts» state and federal» 

were open. On July 16 both Houses overrode Johnson's 

veto and "the Siamese twins" finally were joined.^ 

Two months earlier Congress had defied Johnson» 

passing the Civil Rights Bill over his veto. It was on 

several counts a turning point in the history of the 

Republic. Never before had a Congress overridden a 

President's veto of a major piece of legislation.^ More 

important, Congress had hopefully forever purged the laws 

of states and nation of racial discrimination. The 

Bureau and Civil Rights Bills differed in several important 

ways. The Bureau bill was a war measure, would be 

temporary in its operation, and applied only to the former 

slave states. The Civil Rights Bill was a peacetime 

measure, would be permanent in its operation, and applied 

to the entire nation. While the Bureau bill was based 

17 on Congress's power to make war, the Civil Rights Bill 
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derived its constitutional sustenance from Congress's 

power to enforce the Thirteenth Amendment. The underlying 

theory of the Civil Rights Bill was that emancipation 

meant more than liberation from private masters; it also 

meant equal rights under state law. 

During the Thirteenth Amendment debates Republican 

moderates with Trumbull in the lead had equivocated on 

this issue. They had rejected Sumner's "equality before 

the law" version of the amendment. Confrontation with 

the black codes had catapulted Trumbull and other moderates 

to the position Sumner had advanced in 1864* Trumbull 

now argued that "With the destruction of slavery neces¬ 

sarily follows the destruction of the incidents of slavery. 

When slavery was abolished, slave codes in its support 

were abolished also. . . . When slavery goes, all this 

system of legislation, devised in the interest of slavery 

and for the purpose of degrading the colored race, of 

keeping the negro in ignorance, of blotting out from his 

soul the light of reason . . . goes with it." Trumbull's 

argument was compelling but not entirely convincing. 

Republican moderate John A. Bingham for one doubted its 

validity, and he set to work fashioning a section for 

the Fourteenth Amendment that would ensure the bill's 
18 

constitutionality. 

When viewed against the background of the nation's 

history, the Civil Rights Bill constituted a virtual 
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revolution. Republicans had a keen sense of the historic 

importance of the measure. James Wilson* House sponsor 

of the bill* addressed himself to this issue. 

The questions presented by this bill 
are not entirely free from difficulties. 
Precedents* both judicial and legis¬ 
lative* are found in sharp conflict 
concerning them. The line wlich divides 
these precedents is generally found to 
be the same which separates the early 
from the later days of the Republic. 
The further the—Government drifted from 
the old moorings of equality and human 
rights the more numerous become judicial 
and legislative utterances in conflict 
with some of the leading features of 
this bill. 

Moreover* the bill was national in scope. Thus the effects 

of emancipation would be felt in the free states also. 

Indiana's Negro testimony“prohibition, for example* would 

fall with Virginia's. When compared to Taney's statement 

in the Dred Scott decision that blacks "had no rights 

which the white man was bound to respect *" the Civil 

Rights Bill fully merited Senator Henry Wilson's de¬ 

scription as "the greatest and grandest act in this series 

of acts that have emancipated a race and disenthralled 

a nation."^ 

On the symbolic level then the Civil Rights Bill 

was a major achievement. But the specific provisions of 

the bill were quite moderate. The legislation itself 

and the debates surrounding it were more conservative in 

tone than either of the 1866 Bureau bills. The first 
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section made blacks citizens of the nation. As national 

citizens they would be guaranteed certain rights under 

state law in the same measure as whites enjoyed those 

rights. Excepting the omission of the right to bear 

arms, these rights were the same as those the Bureau bill 

sought to guarantee. The first section attacked dis¬ 

crimination due to law, statute, ordinance, regulation, 

20 
or custom. Significantly, prejudice was not mentioned. 

Section two prescribed a fine of up to 1,000 dollars 

and/or imprisonment up to one year for "any person who, 

under color of any law, statute, ordinance, regulation, 

or custom" deprived any black because he had once been 

a slave of any right specified in the first section. 

Trumbull considered this the most important part of the 

bill. "I think it will only be necessary" he said, "to 

go into the late slaveholding States and subject to fine 

and imprisonment one or two in a State, and the most 

prominent ones 1 should hope at that, to break up this 

21 
whole business." With one exception every other section 

of the bill was designed to bolster the second section. 

To meet the possibility of violent resistance from 

Southern whites Congress augmented the powers of federal 

officers from the President down. Federal district 

attorneys, marshals, commissioners, and Freedmen's Bureau 

officers were required to arrest violators. Federal 

judges could increase the number of commissioners for 
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more thorough enforcement of the law. Marshals or their 

deputies could summon a posse or even the Army to capture 

offenders. Those who attempted to hinder federal officials 

from enforcing the act, or assisted a person arrested 

under the act to escape could incur a fine and a jail 

sentence. The President could direct federal judges, 

marshals and district attorneys to hold trials at any 

place within their respective judicial districts. Finally, 

the President could call upon the Army to enforce the law. 

Though Trumbull considered the criminal sections of 

the bill the most essential, he also provided blacks a 

specific remedy. When they were denied or could not 

enforce their rights in state courts, "all causes civil 

and criminal, affecting" them could be removed to a 

federal court. Assistant Commissioner Osborne had 

suggested that every case affecting blacks be tried ex¬ 

clusively by a federal court, but Trumbull backed away 

from such a drastic remedy. Though he believed that 

Congress had the power under the Thirteenth Amendment to 

give the federal courts exclusive jurisdiction of blacks' 

22 cases, he wished states to have the opportunity to 

demonstrate their good will toward blacks and thus make 

application of the Civil Rights Bill unnecessary. 

Trumbull's desire to have blacks' cases tried first in 

the state courts revealed the conservative nature of the 

bill. Attacked as a usurpation of states' rights and as 
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centralizing all power in the federal government, the 

bill actually would make only a limited impact on the 

federal system as it then existed. If states would grant 

blacks equal rights, the legislation would have no effect. 

Even more than the first Bureau Bill the Civil Rights 

Bill was an attempt to force states to legislate equality. 

Trumbull's motives were unmistakable. "It will have no 

operation in any State" he said, "where the laws are 

equal, where all persons have the same civil rights without 

23 regard to color or race." 

The bill begged crucial questions. What if states 

granted equality in form but state officers practiced 

inequality? If a magistrate denied blacks the right to 

testify against whites or subjected them to different 

punishments than whites for the same offense, theoreti¬ 

cally blacks would have remedies under state laws. Did 

they have to exhaust all state remedies before seeking 

removal of their cases to federal courts? And what of 

moressubtle forms of injustice like selective law 

enforcement? Could grand and petit jurors be arrested 

under the second section when they failed to indict or 

convict whites who assaulted or murdered blacks? Once 

an accused white was acquitted by a jury or assessed a 

small fine for a serious offense, how could he be retried 

in a federal court for the same crime? The bill failed 

to provide ready answers or even intelligible clues to 
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these and other important questions. Federal Judges, 

marshals, district attorneys, and often legally inept 

Freedmen's Bureau officers would have to attempt answers 

to these questions in the slow, expensive case-by-case 

process that the adversary system required. 

Despite these drawbacks Republicans could and did 

congratulate themselves on their achievement. By providing 

national citizens with some remedy against state denial 

of nationally guaranteed rights they had partially repaired 

one of the more unfortunate defects of the antebellum 

federal system. Most important, the Civil Rights Bill 

would hopefully force states to grant all citizens the 
4 

most essential rights of free men. This was quite similar 

to the Bureau's policy in 1865* and it met a similar fate. 

The failure of this policy resulted from a combination of 

causes many of which were beyond Congress's control, but 

à large part of the failure of Congressional reconstruction 

in 1866 could be traced to the assumptions upon which 

Republicans built their policy. 

One of these assumptions was that blacks had the 

practical means to take advantage of the courts when state 

laws afforded them access to legal remedies. Consistent 

with nineteenth-century notions of the permissible uses 

of law, Congress attempted to create a general equali- 

tarian framework. Once this framework was established 

individuals had to muster the wherewithal to compete, in 
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the legal as well as the economic marketplace* The 

function of the law was to encourage the release of 

individuals* energies, and nineteenth-century lawmakers 

recognized few obstacles to individual advancement other 
O A 

than the lack of individual initiative. * Though Congress 

had recognized in the creation and continuance of the 

Freedmen's Bureau that some special legislation was 

necessary to aid millions of former slaves in their 

transition to freedom, the aid given blacks was to be 

temporary and severely restricted in scope. In general 

Congress balked at giving blacks any remedies other than 

those whites possessed. For example, though Republicans 

understood that justice in the courts was absolutely 

necessary if blacks were to gain real freedom, they showed 

no disposition to establish special federal courts and 

minimize the costs of litigation in those courts, nor did 

they attempt to ensure that blacks would have counsel 

to represent them in either state or federal courts. 

Congress ignored the possibility that poverty could cause 

injustice as much as the designs of evil men. 

Mississippi Assistant Commissioner Samuel Thomas 

recognized this problem as early as September 1865* He 

had counseled against returning jurisdiction to the civil 

courts in part because of the heavy fees and "ruinous 

delays" inherent in civil processes. "Unless they have 

an inexpensive process," he said, "we might as well deny 
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them all remedy before courts at once. ... how could a 

Freedman appeal a suit for wages, or respond) to an appeal, 

while starving for want of wages[?]n As the Bureau 

continued to return jurisdiction to the civil authorities 

in 1866, more officers and agents learned that poverty 

and injustice were intimately connected. As a Virginia 

Superintendent wrote, VThe utter destitution of these 

people entirely unfits them for the method of civil 

law ..." Blacks under his jurisdiction found win the 

operation of civil law a harsh distinction of color, a 

persecution of their own race that » . ., inmost cases, 

is not an intended wrong, but the natural result of the 

application of a law, beneficial in itself, to a portion 

of society not far enough advanced in prosperity to 

25 receive the good intended by it." 

One problem was blacks1 ignorance of legal processes* 

Slavery had not been conducive to an understanding of 

legal process beyond arbitrary power and personal violence. 

"It will be sometime" wrote one officer, "before I can 

make the Freedmen understand the proper method of getting 

justice, most of them having no idea what a Court is, 

and more than two-thirds are entirely ignorant what an 

oath is, . . ." At times blacks' ignorance of the law 

worked in their favor, since they might be excused for 

their lack of knowledge and responsibility. On occasion 

lawyers even tried to plead blacks' ignorance in mitigation 
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27 of -their guilt. More often their lack of knowledge 

worked against them. An Assistant Superintendent in 

Virginia lamented that in a recent case blacks had failed 

to call witnesses in their own behalf. "I do not think 

that they knew what a witness was," he said, "whether it 

was going to benefit them or the commonwealth, ..." 

When whites abused blacks, the latter had no idea that 

they could go to a magistrate to have the offender arrested. 

They had "always been subject to that kind of treatment, 

and no person is going to advise him to go to a magistrate 
O 

unless it be the officer of the Freedmans £sicj Bureau." 

This was one area, however, where Bureau officers could 

aid the freedmen. But once blacks understood that they 

could go before the courts, the Bureau could not help them 

pay the costs of state forum litigation. 

As a Virginia officer said, "The rules and customs 

adopted by the Courts and Attorneys render it almost 

impracticable for a poor man to enter a suit.” State laws 

often required payment of a specified sum before a 

complaint could be entered. In South Carolina, for 

example, complainants had to personally or through two 

freeholders give security in the amount of 300 dollars. 

If the complainant could not obtain the required amount, 

he could be thrown in Jail to await the outcome of the 

29 litigation. 7 Another problem arose because of the 

contemporary practice of settling assault cases by 
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"recognizing" both parties to keep the peace in the 

future. Under this practice each party had to furnish a 

bond for a specified sum of money, and if either attacked 

the other in the future, the assailant forfeited the 

amount of the bond. General Terry, the Assistant 

Commissioner in Virginia, complained to Howard "that a 

person whose position or property enables him to give 

bonds may make groundless and utterly wanton attack on one 

who has neither property nor friends, there may be no 

resistance whatever, and yet, in the first instance, the 

assailant will be at large, and the assailed be in prison. 

So well is this understood here that the freedmen in many 

cases will not make complaints to a Magistrate for fear 

30 
of imprisonment." Poverty also made it impossible for 

many blacks to give bail when accused of crime* A 

Virginia officer argued that fifty dollars bail represented 

the same percentage of most blacks' income as a thousand 

31 dollars did to his own. Given the delays inherent in 

the administration of justice, blacks might lie in jail 

for months while awaiting trial for minor offenses. 

The most serious problem blacks encountered because 

of their poverty was their inability "to tempt the 

32 
rapacity of the legal gentlemen, . • ." Under slavery 

bondsmen in most states had a statutory guarantee of 

counsel when accused of crime. Either the master was 

required to hire a lawyer, or the state assumed the 
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33 obligation. Xn this respect many emancipated blacks 

were worse off than under slavery. Theoretically the 

equals of whites before the law, they could be expected 

to provide their own counsel. At times lawyers repre¬ 

sented blacks without compensation or on a contingent fee 

basis,"14 and some courts still appointed counsel for 

35 
indigent blacks. But these reflected either purely 

local arrangements for assuring poor men, black or white, 

the benefit of counsel or a continuing recognition of 

blacks' helpless condition even though free. Even these 

arrangements often afforded little protection. A lawyer 

was appointed from those present in the courthouse at the 

time of trial. By this time the accused had been confined 

in jail sometimes for months without benefit of counsel 

while the prosecutor was preparing his case. After a 

short conference with the accused, the court-appointed 

attorney had to proceed with the trial. As à Georgia 

Bureau agent told Howard, "The attorney may be the ablest 

counsel in the state, having no time to prepare his 

case, I ask in common sense what chance for success? It 

may be, and is equal law, for it is the same law that a 

white man is tried by; but it is not equal justice, . . . 

Even this feeble protection was unavailable to most 

blacks. Paying lawyers was their responsibility, and many 

37 simply could not afford the luxury of counsel. 

Since there was no appropriation for such a purpose, 
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most Bureau officers felt they could not furnish counsel 

for blacks. In Maryland and the District of Columbia the 

Bureau retained a lawyer to handle blacks* cases, but 

though Howard was aware of the problem in other states, 

he did not encourage his Assistant Commissioners to 

allocate extremely limited funds so that blacks might enjoy 

counsel. The Mississippi Bureau hired a lawyer who repre¬ 

sented a few blacks. In 1867 the Georgia Bureau tried 

to make similar arrangements, but the attorney was unable 

to take the test oath. Elsewhere blacks could expect 

expert legal advice only where an agent happened also to 

be an attorney. Other agents could do little more than 
IQ 

urge blacks to contribute to legal defense funds. Those 

who sensed the importance of inexpensive process to blacks 

often recommended that Bureau courts be reestablished. 

As a Georgia agent told Tillson, since "these freedpeople 

cannot sue their employers in a civil court, because of 

their poverty, why not then have a court where poverty 

will be no obstacle and the way to justice need not be 

paved with money.This and other similar suggestions 

were not acted upon, and even during the period of maximum 

military involvement in local affairs, blacks had to 

cope with legal expenses without the aid of the national 

government. 

Such evidence indicates that at best Congress's 

reconstruction policy could provide only limited relief 
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for victimized blacks* But these deficiencies never 

became fully apparent because presidential interference 

and Southern resistance combined to prevent the effective 

enforcement of Congressional policy. Andrew Johnson's 

hostility created the most perplexing problem* Congress 

had made another assumption that ultimately proved false-- 

that the President would enforce the law in good faith. 

The Bureau bill was especially dependent on presidential 

support. As Senator Sherman said in the debates, "No 

single act can be done under this Freedmen's Bureau bill 

without the sanction of the President. ... The whole 

bill is a mere machine in the hands of the President to 

maintain the freedom and the rights of the freedmen. 

Johnson not only refused to operate the machine; he 

determined to dismantle it altogether. By the time Congress 

passed the Bureau bill in July the President had already 

done much to prevent the military from interfering with 

A 2 
the civil courts.4 

On April 2 Johnson surprised even several members of 

his Cabinet by declaring the insurrection at an end in 

every state but Texas. In the proclamation he castigated 

"standing armies, military occupation, martial law, 

military tribunals, and the suspension of the privilege 

of the writ of habeas corpus" as "dangerous to public 

liberty" in peacetime.^ The proclamation did not 

specifically abolish any of these dangers, but it caused 



330 

consternation in the ranks of the Army and Freedmen's 

Bureau* Though Bureau officers had returned jurisdiction 

to the civil authorities wherever possible, they regarded 

the policy as experimental only. Though they seldom 

resorted to it, they reserved the right to interfere when 

state officials failed to do justice. In several states 

the military still exercised partial or complete juris¬ 

diction over blacks* cases.^ If Johnson's proclamation 

ended martial law, then the exercise of military authority 

over civilians was illegal, and any soldier who acted 

illegally exposed himself to a civil suit or even criminal 

prosecution. On the day following the President's 

proclamation the Supreme Court announced its decision in 

the Milligan case, which gave soldiers further cause 

for anxiety. The decision annulled the wartime military 

commission trials of Lambdin P. Milligan and several 

associates for subversive activities in Indiana. 

The Army could play down the importance of the 

Milligan decision since the Court's written opinion would 

not be handed down until December. Judge Advocate General 

Joseph Holt told Stanton in May that "Whatever may be 

the judgment of the Court in regard to the jurisdiction 

of such commissions in the cases of certain members of 

the 'Sons of Liberty* tried in Indiana, or whether such 

judgment applies alike to cases of the exercise of such 

jurisdiction in states in rebellion, cannot be known 
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until the next official announcement ... of its opinion 

at its next term.Johnson's proclamation, however, 

presented more serious problems. In Georgia and Virginia 

department commanders immediately halted the arrest of 

civilians. David Tillson's April 7 telegram to Howard 

summarized the concerns of Army personnel throughout the 

South: "Does the Presidents [sic] recent Proclamation 

remove martial law in this State, if so, Genl. Drannan 

[the department commander3 does not feel authorized to 

arrest parties who have committed outrages on freedpeople, 

or union refugees." In a letter to Howard written the 

same day Tillson announced that he had returned jurisdiction 

of all cases to the civil authorities.^ 

These expressions of concern over the effect of the 

proclamation produced an immediate clarification from 

the War Department. On April 9 Adjutant General E. D. 

Townsend instructed department commanders "that the 

President's Proclamation does not remove martial. law or 

operate in any way upon the Freedmen's Bureau in the 

exercise of its legitimate jurisdiction. It is not 

expedient however to resort to military tribunals in any 

case where justice can be attained through the medium of 

civil authority." Most important, Townsend stated that 

the President had approved the letter. Army officers 

might reasonably interpret these instructions to allow 

the use of military commissions where the civil authorities 
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did not adequately dispense justice. This was precisely 

the policy many military commanders and Assistant 

Commissioners had already adopted. Howard for one would 

not admit that the proclamation had severely hampered 

the military in their attempts to protect blacks. He told 

Tillson on April 15 that "in cases of outrage you will 

have all the authority you ask for to see the criminals 

brought to trial and punished."4' 

More cautious soldiers took a less expansive view of 

Townsend's instructions. In mid-April after consultation 

with the military authorities Governor Charles Jenkins of 

Georgia issued a proclamation. Tillson later published 
iO 

the proclamation as an official circular.4 Jenkins 

warned Georgians that they should not misunderstand the 

President's proclamation. Martial law was still in effect, 

Bureau courts would continue in existence, but "trials 

by strictly military commissions are dispensed with, 

except where the accused is a soldier, or the offence 

charged is one against the Federal Government." In Alabama 

several whites accused of murder were released on five 

thousand dollars bond and ordered to report each week to 

military headquarters because it was "impracticable to 

49 convene a Military Commission for their trial, . . . " 

By making Army and Bureau officers extremely reluctant 

to use military commissions the April 2 proclamation 

achieved part of its author's desired effect, but 
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Townsend1 s instructions were ambiguous enough to allow 

Army commanders some leeway in the matter. However 

Johnson would not allow the Army any discretion in regard 

to military commissions. Three weeks A£ter Townsend's 

letter Johnson issued an order intended to eliminate 

doubts about the effect of the April 2nd proclamation. 

In General Orders, No. 26, issued on May 1 and written 

largely by the President himself, Johnson aimed a death 

blow at military commissions. M[W]henever offenses 

committed by civilians" the order read, "are to be tried 

where civil tribunals are in existence which can try them, 

their cases are not authorized to be, and will not be, 

brought before military courts-martial or commissions, but 

will be committed to the proper civil officials."^® For 

those officers concerned about protection of blacks from 

white violence the order spelled disaster. Texas Assistant 

Commissioner J. B. Kidoo protested against applicationubf 

the order to Texas because he was "powerless to get 

justice for the freedmen in this state in cases of crime, 

abuse, or murder from any other source than Military 

Courts." In July Howard issued a circular that urged his 

subordinates "to exercise unusual vigilance" in protecting 

blacks. General Terry replied that it was impossible for 

him to protect blacks unless he disobeyed General Orders, 

No. 26. Judge Advocate General Holt correctly perceived 

the nature of the situation in June. He told an 
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inquiring General that when whites committed outrages on 

blacks, and the civil authorities "either refuse, or are 

powerless, to arrest and bring to punishment, or even 

subject to the form of a trial, the offenders in this 

and similar cases, is a political evil, in regard to 

which this Bureau does not feel called upon to offer any 

comment.” In early August Holt suggested to Grant that 

only the President could authorize trial of a civilian by 

a military commission.^ 

Even as Holt wrote there was little chance that 

Johnson would authorize trials of civilians before military 

commissions even in cases of gross injustice. , Later in 

the month the President further restricted military power. 

On August 20, three days after the close of the Philadelphia 

Union Convention which had been organized by the President 

and had not surprisingly endorsed his reconstruction 

policy, Johnson handed down a new proclamation. As before, 

Johnson did not specifically abrogate martial, law nor 

reinstate the privilege of the writ of habeas corpus, but 

the proclamation was clearly aimed at further curbing 

military authority. According to Johnson since the 

insurrection was now at an end in Texas, "peace, order, 

tranquility, and civil authority now exist in and through¬ 

out the whole of_the United States of America." The 

proclamation placed Army officers on the defensive 

throughout the South. General Orders, No. 26 had 
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threatened blacks’ thin hold on security from violence. 

The August 20 proclamation now threatened to expose Army 

and Bureau officers as well as blacks to further abuse 

52 
from Southern whites. 

Despite these clear statements by the Commander-in- 

Chief, Howard refused to accept the fact that the President 

could treat a law of Congress as a nullity. In November 

he told Stanton that the Bureau "law has not yet had a 

53 
fair test." In early December General John H. Schofield, 

the new Assistant Commissioner and military commander in 

Virginia, seized an opportunity to put the law to the 

test Howard wanted. The case was a perfect one. Dr. 

James L. Watson, a white Virginian, had murdered a black 

because the black had passed Watson's carriage and in 

the process broken one of its spokes. Watson immediately 

turned himself over to the civil authorities who formally 

refused to charge him for the crime. Schofield seized 

the case "for the purpose of testing in the best practical 

way the important general questions involved." Antici¬ 

pating "much public attention and criticisms," Schofield 

made sure to have a court reporter on hand to record the 

proceedings. Howard "rejoiced" at Schofield's decision. 

"It is better to test the law now," he wrote, "and if it 

is not sound Congress may make it so." By mid-December 

the test was proceeding as Howard wished. Watson's 

counsel petitioned Schofield to discharge the prisoner 
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and Schofield refused. On December 19 the General 

refused to comply with a writ of habeas corpus from a 

state court. Two days late?; however, Johnson intervened. 

The Attorney General had decided that the military 

commission did not have competent Jurisdiction of Watson's 

54 case. 

The ominous aspect of the Attorney General's opinion 

was his reliance on the Milligan decision to sustain his 

action. It appeared that Johnson had gained a new and 

powerful ally in the Supreme Court. Between the time of 

Watson's arrest and Johnson's dismissal of the military 

commission convened to try him the Supreme Court handed 

down its formal written opinion in the Milligan case. 

A majority of the court held that Congress did not have 

the power to authorize military trials of civilians in non- 

seceded states where the civil courts were open and 

unobstructed in their operation. The opinion did not 

absolutely rule out trials similar to Watson's. Milligan 

was an Indiana citizen whose state had not seceded. The 

Court took Judicial notice of the fact that in Indiana 

"the federal authority was unopposed, and its courts 

always open to hear criminal accusations and redress 

grievances; ..." Thus the opinion did not necessarily 

apply to the former rebel states. Whether it did apply 

depended on whether the insurrection had officially ended 

and whether the civil courts were open and unobstructed 
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in their operation. Johnson had declared the insur¬ 

rection to be at an end, the courts were open and operating 

peacefully if not justly in Virginia, and the President 

acted accordingly. In contrast Congress acted on the 

supposition that the rebel states were still in the 

"grasp of war."^ The President, however, as Commander- 

in-Chief was in the position to use the Milligan opinion 

to his own purposes and Watson went free. 

Howard still refused to bow before presidential 

pressure. On January 30, 1867 he sent a "strictly confi¬ 

dential" letter to his Assistant Commissioners asking 

them to concoct another test case. Howard had heard that 

several of the Justices had not intended the opinion to 

apply to the former rebel states. He wanted his sub¬ 

ordinates to "get a judge of the U.S. Court to take from 

a Military Commission appointed by you a case of Habeas 

Corpus and carry it to the Supreme Court." Colonel C. C. 

Sibley, the new Assistant Commissioner for Georgia, 

showing zeal but not discretion immediately went to the 

federal attorney in Savannah and showed him Howard's 

"strictly confidential" letter. The case Sibley wanted 

to press, however, was markedly different from the Watson 

case. Sibley wanted to use as guinea pig Aaron A. Bradley, 

a radical black who had been harrassing the Bureau in 

Georgia since 1865* Bradley was at that moment under 

military arrest for the second time in a year. 
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Unfortunately» the federal attorney was a Johnson man 

and word leaked back to the President. The district 

attorney did, however, successfully urge a federal court 

to order Bradley's release. Howard complied with the 

order and his intrigue ended. His machinations had 

resulted in a defeat for his cause. Only a few weeks 

later, however, Congress authorized military commission 

trials of civilians^ giving the Army and the Bureau the 

power the President had denied them.^ 

By making impossible the military commission trial of 

civilians Johnson deprived the military of a power 

essential to the protection of blacks. After the Presi¬ 

dent's sabotage of military commissions, the only pôssi- 

bility for even a limited military voice in black-white 

disputes was in the Bureau's courts, which could adjudicate 

only minor cases. But presidential obstructionism greatly 

reduced the effectiveness of these tribunals. Though 

Johnson was not as overtly hostile to Bureau courts as 

he was to military commissions, he made it difficult for 

the Bureau to exercise effective authority even in minor 

cases. At various times after the April proclamation 

official Bureau courts or provost courts were in operation 

in Louisiana, Virginia, Texas, Florida, Georgia, South 

Carolina, and Kentucky. Where formal Bureau courts were 

not in existence, individual agents attempted sometimes 

57 successfully to exercise jurisdiction in minor matters. 
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But when Howard drafted a circular suggesting to 

Assistant Commissioners the reestablishment of Bureau 

courts on a large scale* Johnson disapproved it. Howard 

could only recommend to his subordinates that they exer¬ 

cise their own initiative* looking to the Bureau law 

for guidance and "taking such action in accordance 

therewith as in [their] judgement the necessities of each 

case may demand." 

Where individual Bureau agents attempted to exercise 

jurisdiction or interfere with civil authorities* their 

orders were in most instances treated with contempt. An 

Alabama officer reported that "Freedmen* and their 

employers who recognize the authority of Officers of the 

'Bureau* almost universally abide by the decisions and 

orders from that source. But in many instances they* 

especially the employers* will not obey a summons to trial 

unless they are sure such trial* will result favorably 
CQ 

to them." The impotence of Bureau agents in the face 

of defiance by private individuals and the civil authori¬ 

ties was most strikingly revealed in Georgia. When 

Tillson returned jurisdiction to the civil courts in 

April* he did not intend to abolish Bureau courts. In 

June* however* Tillson's adjutant informed an agent that 

he must remit the fine he had assessed in one case if the 

civil courts also adjudicated the matter. From June 

through January Bureau headquarters issued instructions 
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in several similar cases that revealed the confusion 

and caution felt by many Bureau officers. One agent was 

told that he could not levy an attachment on property 

nor could he order civil officers to seize property. Only 

if a civil officer was willing to honor his request could 

the agent force compliance with his decisions. Though 

the agent was assured that if the civil authorities 

refused to cooperate with him, proper steps would be taken 

to enforce his decisions, Tillson did not take such action 

until December. By the end of the year, when Tillson was 

in the process of leaving the service, he showed more 

inclination to intervene on behalf of his embattled agents. 

He interfered to protect an agent from arrest, informing 

a state judge that the Bureau would seize property until 

individuals obeyed its commands.^0 

This show of force was the exception not the rule. 

Usually Tillson simply tried to bluff state officials by 

threatening military intervention. In November he 

forwarded to Howard a letter from an agent that accurately 

described civil-military relations in Georgia. "The 

present system" wrote the agent, "is a see-saw between 

the military & the civil law, resulting in the final 

adjudication by the civil after a harrassing conflict 

between the two." In December Tillson told Howard that 

"it is entirely impracticable to establish a Bureau Court 

under the present Act of Congress creating the Bureau . . . 
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The decision of such courts will be disregarded and set 

at defiance by the Civil authorities, ... Some further 

legislation by Congress on this subject seems to be 

absolutely necessary if further use is to be made of 

Bureau Courts. 

Johnson's policy left the Bureau and the Army with 

only one means of protecting blacks from violence. In 

July Grant had attempted to reassure Army commanders 

that they were not completely robbed of power by the 

April 2nd proclamation and General Orders, No. 26. His 

instrument was General Orders, No. 44> which instructed 

Army commanders to arrest persons who committed crimes 

against "officers, agents, citizens, and inhabitants of the 

United States" where the civil authorities failed to do so. 

Commanders were to hold offenders "until such time as a 

proper judicial tribunal may be ready and willing to try 

them.Through imaginative use of Grant's order the 

military could at least subject criminals to some dis¬ 

comfort for their crimes. Again Georgia provided a good 

example. When parties refused to make fair settlements 

with blacks in contract cases, or whites murdered blacks 

and went unmolested by state authorities, Tillson ordered 

his subordinates to arrest the culprits and confine them 

until they made settlement or the civil courts took 

jurisdiction of their cases. ** In December he reported 

to military district headquarters that "the operation of 
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6. 0. No. 44 is* in the highest degree, beneficial." 

Bureau officers' "authority would be set at defiance. 

They would be treated with contempt; and, in many instances, 

subjected to personal violence, but for the presence of 

troops in the State. 

Tillson's comment indicated that Grant's order was 

essential for the maintenance of even the slightest 

vestige of Army and Bureau prestige. Whether the order 

significantly aided blacks was another matter. Not¬ 

withstanding vigorous enforcement of the order, there 

were too few federal troops to perform such a huge task as 

arresting all those who committed crimes against blacks. 

The spectacle of infantrymen chasing mounted desperadoes, 

absurd as Bureau officers knew it to be, was not uncommon. 

Tillson lamented that there "was not a cavalryman in the 

Dept, and experience has shown that the movements of 

Infantry are necessarily too slow to secure the arrest 

of criminals." Swayne had the same problem in Alabama 

Even where cavalry troops were available, they often 

arrived too late to do any good. For example, on 

January 1, 1866 a black was shot in Warrenton, Virginia. 

There was no Bureau agent in Warrenton so the complaint 

went first to Washington and then to Richmond. A full 

month later an officer with a detachment of troops was 

sent to Warrenton to make the arrest. Not surprisingly 

the assailant could not be found. Finally, the caliber 
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of the troops that the Army was able to employ was often 

inferior* General Ord's description of the quality of 

his troops in Arkansas illustrated the problem. Many 

were "newly enlisted infantry of a very low standard, 

men whom Post Commanders cannot trust with horses for 

fear they will use the animals to desert on as soon as 

they get beyond the reach of the officers. Four or five 

thousand dollars worth of animals have been stolen by 

them for this purpose in the last three months." 

Predictably such troops differed little from Southern 

whites in their attitudes toward blacks. Even when 

arrests could be made, there was no guarantee that the 

offenders would be punished. Once the civil courts chose 

to submit criminals to a mock trial, they were beyond 

military control.^ 

Excepting the meager power of making arrests under 

Grant's order, Johnson effectively dismantled the military 

aspect of Congress's reconstruction program. Since the 

Bureau and Civil Rights Acts were "Siamese twins," the 

demise of one contributed to the demise of the other. 

The Civil Rights Act had to carry the entire burden of 

reconstruction in the "critical year," and it was a poor 

instrument for such a grand purpose. Agan Johnson 

deserved much of the blame. By humiliating the Army and 

Freedmen's Bureau, the primary law enforcement agencies 

of the national government, he encouraged Southern 
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resistance to the measure. One frustrated military officer 

complained that "Since the proclamation of April 2nd . . • 

a defiant air seems to have taken possession of the 

community boasting of their State laws defying and 

ridiculing the laws passing Congress more particularly! the 

Civil Rights Bill, which they openly declare shall never 

be put in execution.This was only one of a multitude 

of complaints by the military that the President's actions 

sustained those who defied the laws of the United States. 

Johnson also failed to orchestrate the actions of the 

military, federal district attorneys, and federal courts 

whose close cooperation was absolutely necessary for 

effective enforcement of the act. Attorney General James 

Speed refused in June to aid a federal attorney in 

Tennessee with an opinion on the meaning of the act* 

"believing that to be entirely a judicial question." In 

January Attorney General Henry Stanbery, one of Johnson's 

closest allies in obstructionism, could discover only one 

violation of the act to report to Congress.^ Federal 

attorneys, judges, Army and Bureau officers had to fend 

for themselves in interpreting as well as enforcing 

the act. 

To further complicate matters the legislation itself 

was extremely difficult to understand and proved too 

conservative to cope with the problems blacks encountered 

in 1866. . Since the act sought primarily to secure 
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equality before states' laws, it did not adequately address 

the problem of discrimination under the forms of law. 

Since Congress did not anticipate massive Southern re- 

70 
sistance, it did not sufficiently strengthen federal 

enforcement agencies. The Attorney General did not even 

command a full-fledged Cabinet position. The Army was 

enlisted in support of the federal courts, but money 

appropriations did not increase drastically, nor did Congress 

enlarge the number of federal attorneys, marshals, and 

judges. It was naive to suppose that the few overworked 

federal officers could cope with increased demands on 

their limited energies. A pathetic letter from a federal 

judge to Attorney General Amos L. Akerman in 1870 exposed 

the dimensions of the problem. He had that morning 

opened the Circuit Court for the western district of 

Tennessee. The equity docket had not been called for five 

years. Between three and four hundred cases were ready 

for trial. "[T3he administration of Federal law" he 

wrote, "has been practically suspended." Prospects for 

the future were also dim since "the Judge's Room has 

not a book of any character, not even the Statutes; and 

although this is the second day after my arrival, I have 

no clerical assistances of any kind • • • It is no 

proper designation of this condition of things to say it 

71 is unfortunate, it is simply disgraceful." Under such 
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circumstances Civil Rights Act enforcement could never 

have been adequate* 

In only one state* Kentucky* did the Civil Rights Act 

play a major role in reconstruction* and this occurred 

only because conditions in Kentucky were unique* Kentucky 

had remained nominally in the Union during the war so 

that the 1867 Reconstruction Acts could not apply there. 

Also the Kentucky legislature refused to allow Negro 

testimony long after other states had succumbed to the 

pressure of Congress and the military. In addition* there 

was present in Kentucky the rare combination of the 

Preedmen's Bureau* a vigilant and conscientious district 

attorney* and a sympathetic federal judge* Though Civil 

Rights Act enforcement in Kentucky extended into the 

1870's* an examination of its operation in that state is 

extremely useful* especially for comparison with attempts 

to enforce the act in other states* 

Enforcement efforts in Kentucky revealed the 

importance of close cooperation between the Bureau* 

district attorneys* and federal judges. Until the passage 

of the 1866 Bureau law Kentucky and Tennessee were both 

under the same officer. The Bureau in Kentucky was so 

powerless as to be nearly useless in protecting blacks* 

and in June Assistant Commissioner Fisk recommended that 

the Bureau be abolished in Kentucky unless it had some 
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72 
authority to enforce its decisions. Soon after Fisk's 

complaint Congress officially extended Bureau operations 

to include Kentucky. Though the state had maintained 

its status in the Union during the war, violence against 

blacks was as serious there as in any other Southern 

state. And since state laws forbade Negro testimony 

against whites, blacks did not even have a minimum of 

protection in the state courts. Assistant Commissioner 

Jeff C. Davis and his Chief Superintendent John Ely wasted 

73 little time in attempting to alleviate blacks' suffering. 

In August Ely secured the cooperation of District 

Judge Bland Ballard who charged the federal grand jury 

in Louisville to pay heed to outrages committed on blacks 

for the purpose of bringing offenders to trial before the 

federal court. By October Ely thought that arrests wider 

the Civil Rights Act had resulted in decreasing outrages 

on blacks. The military had already arrested six accused 

criminals and turned them over to the U.S. marshal. At 

the court's October term federal district attorney 

Benjamin H. Bristow convinced a jury to convict three 

whites accused of burglarizing blacks' homes. The 

burglars immediately filed a motion in arrest of judgment, 

challenging the constitutionality of the Civil Rights 

Act and the validity of their prosecution under the act 

even if it were constitutional.'4 

Defense counsel's nonconstitutional challenge to the 
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prosecution was especially disturbing. Bristow, who had 

secured the conviction and would have to argue the appeal 

on behalf of the government, was convinced by defense 

counsel's arguments. The federal authorities had based 

their indictment on the assumption that victims of a 

crime could be considered as being affected by the 

subsequent prosecution. The third section of the Civil 

Rights Act conferred jurisdiction on the federal courts 

in "causes affecting" blacks denied their rights. The 

convicted burglars argued that criminal prosecutions 

affected only the state and the accused. An 1826 U.S. 

Supreme Court decision, U.S. v. Ortega, lent support to 

defense counsel's argument. Bristow wrote Trumbull, the 

author of the Civil Rights Act, asking him to remedy its 

defects by new legislation. Trumbull was worried enough 

to persuade Justice Swayne to go to Louisville and hear 

75 the case with Judge Ballard. 

The Kentucky case, U.S. v. Rhodes,7 was argued in 

June, and the Court delivered its opinion in October. In 

the meantime the Kentucky Court of Appeals had declared 

77 the Civil Rights Act unconstitutional. The Freedmen's 

Bureau waited in real suspense. Without the Civil Rights 

Act crimes against blacks and white Unionists would go 

unpunished. Bureau officers and agents had risked 

personal danger in enforcing the act, and some had already 

been sued in state courts for false imprisonment. If the 
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act was declared unconstitutional, their pocket books as 

well as their lives would be in danger* Though the 

military had made almost seventy arrests by the end of 

the year, all prosecutions were suspended until the 

circuit court rendered its decision. By October, when 

the court finally decided the case, there had been twenty 

more murders, eighteen more blacks shot and wounded, 

eleven rapes, and 270 cases of maltreatment* Almost ninety 

more arrests had been made.7 In October the court upheld 

the constitutionality of the act and the validity of the 

prosecution under it* Most important, Swayne spurned 

defense counsel's challenge to the indictment. He dis¬ 

tinguished U.S. v. Ortega from the instant case and 

rested his decision primarily on his understanding of 

Congress's intent in passing the act. Blacks could always 

testify when they were accused of crime. "The aid of 

congress was not invoked in that direction." Rather, the 

central problem had been blacks' inability to testify 

against accused whites. "Crimes of the deepest dye were 

committed by white men with impunity. Courts and juries 

were frequently hostile to the colored man, and administered 

justice, both civil and criminal, in a corresponding 

spirit." Thus federal courts had jurisdiction whenever 

blacks were denied the right to testify or could not 

79 enforce that right in state courts. 7 

The decision left the Bureau free to aid federal 
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marshals by making arrests without risking a collision 

between officers of the state government and the military. 

Agents were told to help federal officers "when called 

upon, but in no other case will Military force be 

employed." Wronged blacks were instructed to appear 

before a United States commissioner who would make the 

decision as to the merits of the case. The Bureau 

furnished free transportation to blacks who decided to go 

before a commissioner. By December the new Chief Super¬ 

intendent was able to tell potential Bureau recruits that 

"Since all arrests are made by the US £sic3 civil 

authorities duty in the Bureau is very pleasant." He was 

soon to discover that restrictions on military power were 
8o 

a curse not a blessing. 

Despite vigorous enforcement of the law, the civil 

courts showed no new disposition to treat blacks fairly, 

the legislature gave no signs of repealing the state's 

Negro testimony prohibition, and serious violence against 

blacks continued. "Regulator" activity was widespread 

in Kentucky, and ruffians in disguise were difficult to 

identify or apprehend. In July 1868 the Chief Super¬ 

intendent worried that notwithstanding severe punishments 

meted out by the federal court, Regulators "continue their 

work with devlish [sic] energy." Also Kentuckians had 

discovered that the Bureau actually had little power and 

that without military support federal marshals were 
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powerless to enforce the law. They were often driven from 

counties when they tried to make arrests. It was 

impossible to take any effective action without horses, 

but federal officials were unable to rent them nat any 

price." The Commanding General could not supply the Bureau 

with wanted troops until federal marshals determined in 

specific cases that they could not apprehend criminals 

unless aided by cavalry. In many counties none could be 

found who would execute warrants. "In my opinion" wrote 

the Chief Superintendent in April, "we will hever have 

peace Cin one section of Kentucky] until the military takes 

hold with a strong hand and enforces the law with the 

bayonet. Instead of being the strong right arm of the 

Civil Authorities as it should be, the Military has been 

up to this time utterly powerless. The Bureau is at the 

present time in that District well nigh a farce." But 

military power was waning not increasing. Over the vehe¬ 

ment protests of Bureau officers the Bureau was abolished 

8l 
in July save for its educational functions. 

When the Bureau departed, Civil Rights Act enforcement 

became the sole responsibility of federal attorneys and 

marshals. Arrests, trials, and convictions continued, 

and at least in Kentucky murderers were not completely 

shielded from punishment. In late 1868, however, a case 

arose that eventually doomed years of work by federal 

authorities in Kentucky. Two Kentuckians, John Blyew and 
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George Kennard, brutally axe-murdered almost an entire 

family of blacks and were sentenced to death by Judge 

Ballard's court. The murderers immediately began the 

process of appeal to the Supreme Court. As in the Rhodes 

case* defense counsel attacked the validity of the in¬ 

dictment under the Civil Rights Act. The Kentucky legis¬ 

lature financed the murderers' appeal. The murder was 

so brutal that the first lawyers the legislature hired 

refused to take the case. Bristow suspended prosecutions 

in capital cases until the Supreme Court rendered its 

decision. The case came at a most important time. Bristow 

and his assistant* G. C. Wharton, had not prosecuted 

offenders under the Civil Rights Act as vigorously as 

they might have. They had "hoped that the state would 

take away the jurisdiction of the Federal courts* " by 

allowing Negro testimony. Since the legislature continued 

in its recalcitrance* they determined to prosecute any 

white who committed a crime against a black. As Bristow 

told Attorney General E. R. Hoar, "the condition of the 

colored people of this state will be sad indeed* if by 

an adverse decision of the Supreme Court they shall be 

denied the little protection now furnished them through 

82 
the Federal Court." 

The Supreme Court did not decide the fate of Blyew 

and Kennard and with them the fate of Civil Rights Act 

enforcement in Kentucky until 1872. The only witnesses 
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to the crime and the only victims were blacks. As in 

Rhodes, the decision hinged on whether the victims of a 

crime were considered as being affected by prosecution of 

the offenders. Fittingly^ Bristow, now the Solicitor 

General of the United States, argued the case for the 

government. He pointed out that none could be truly free 

until they were protected from violence. Victims of crime 

had to be considered as affected by subsequent prose¬ 

cutions, at least under the Civil Rights Act. "[T]he 

history of the times, the title of the act itself, the 

subsequent sections of the act, the objects to be ac¬ 

complished” all made this conclusion inescapable. With 

Justices Swayne and Bradley in dissent the Court found 

for the murderers. The Court did not indulge in any 

historical examination of the framer's intent. It failed 

to interpret the statute in light of the circumstances 

surrounding its passage. Instead, it merely followed 

one of its own precedents, which the unsuspecting 

Congressmen who had passed the act could scarcely have 

been aware of. With the Blyew decision the Court began 

its long retreat from responsibility concerning blacks' 

civil rights. The Court's narrow reading of the Civil 

Rights Act allowed the majority of white Kentuckians who 

had assaulted or murdered a black since 1866 to escape 

without punishment. The only ones who suffered any 

punishment for their crimes were those few who had been 
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sent to prison before the Blyew and Kennard decision* 

Six years of tedious and dangerous work be federal officials 

was rendered irrelevant in a single stroke. Judge Bland 

Ballard's conclusion was appropriate. "Well! The 

agony is over." he wrote. "The Civil Rights Case is 

reversed. 'Blessed are those who expect little for they 

81 
shall not be disappointed.'" 4 

Justices troubled by conscience might take some 

comfort from the fact that Kentucky had repealed its 

Negro testimony prohibition, a circumstance which probably 

influenced the Court's decision. A few months before the 

decision Kentucky gained dubious distinction as the last 

state in the Union to allow Negro testimony. The cir¬ 

cumstances surrounding the "reform," however, indicated 

that blacks could expect little justice in state courts. 

A member of the powerful Crittenden family was accused 

of participating in the lynching of two blacks. The 

legislature embraced Negro testimony so that black witnesses 
O a 

could provide an alibi for Crittenden. 4 

Federal officers in other states did not experience 

the frustrations and disappointments of their counterparts 

in Kentucky. In other states the Civil Rights Act failed 

to give any protection to blacks. Only Kentucky's 

recalcitrance on the Negro testimony issue had made 

possible effective prosecution of crimes against blacks 

in that state. In other states, where Negro testimony 
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and other law reforms were quickly accepted, the Civil 

Rights Act was of little avail. Paradoxically, the 

failure of the Civil Rights Act stemmed from its success. 

Northern reaction to the black codes of 1865 and 

passage of the Civil Rights Act produced easily observable 

8 ç 
effects in Southern legislatures. In 1866 and early 

1867 Southern legislative activity was markedly different 

than it had been in 1865* Very few discriminatory laws 

were enacted. Several states passed civil rights acts 

that copied the national Civil Rights Act almost verbatim. 

The South Carolina and Mississippi legislatures repealed 

most of the discriminatory provisions in their 1865 

codes. With a few exceptions Southern states had 

satisfied the most basic requirement of the Civil Rights 

Act before the passage of the first Reconstruction Act in 

March 1867* Instead, most states resorted to devices that 

were first employed in the black codes of 1865 but were 

not as easily recognizable as the patently unequal 

provisions in the earlier codes. Under the guise of 

equality they passed laws designed to apply to blacks 

alone or to encourage discrimination by local authorities. 

Vagrancy laws were the most obvious and frequently dis¬ 

cussed examples, but it was true also of a number of 

other criminal laws. In most states the possible range 

of punishments for crimes thought to be peculiarly 

associated with blacks, such as rape, arson, and burglary 
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increased dramatically while judges and juries were granted 

wide discretion in the type and degree of punishments they 

could impose. By a purely formal compliance with Congress's 

dictates Southern states hoped to regain power over blacks. 

Consistent with previous pledges and the mandate of the 

Civil Rights Act, the military returned jurisdiction to the 

civil authorities as states passed equal laws, expecially if 

they allowed blacks to testify against whites. In March 

Virginia abolished distinctions between blacks and whites in 

regard to punishments for crime and trial procedtire. Also 

blacks could testify against whites where they had an inter¬ 

est in the case though only in open court. The Bureau im¬ 

mediately allowed state courts to assume jurisdiction in all 

criminal cases. Assistant Superintendents were to attend 

all trials where Negro testimony might be taken, but they 

were not to act as counsel for blacks or interfere in any 

way with the civil authorities. As the year went on, state 

courts assumed jurisdiction under similar circumstances in 

Georgia, North Carolina, and South Carolina. By the end of 

the year the civil authorities once again had power over 

blacks throughout the South. Even in Arkansas, which did 

not repeal its antebellum black code until 1867» juris¬ 

diction was given to judges who would obey the Civil Rights 

87 
Act. ' The effects of the return of jurisdiction were as 

disastrous as they had been in 1865. Indeed the failure 

of justice was even more apparent, and the Civil Rights Act 
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failed to afford significant relief. In April Howard con¬ 

fidently told Baird that the new legislation "will enable 

us to regulate the judicial functions of our work without 

difficulty." By November he was disillusioned. He reported 

to Stanton that "Efforts have been made to render their 

citizenship a mere abstraction, recognized technically, but 

utterly inoperative to secure them the exercise of the cardi- 

88 
nal rights of a freeman or citizen." 

Part of the failure of the Civil Rights Act in 1866 

could be traced to the fact that federal courts were slow 

to open, and that once open, they were not powerful enough 

to do much good. The conservatism and inefficiency of many 

federal judges and attorneys may also have been a serious 

problem. The federal courts were not in operation in 

Florida as lAte as August. In some states commissioners 

were not appointed at all during 1866. y Though Howard 

felt that where commissioners were "vigilant and anxious to 

perform their whole duty the Freedmen are very well pro¬ 

tected," many commissioners lacked the necessary zeal. A 

federal judge in Mississippi maintained to Howard in Janu¬ 

ary 1867 that only a few violations of the Civil Rights 

Act had occurred, and these were in outlying areas where 

enforcement was difficult. This directly contradicted a 

statement by Assistant Commissioner Wood seven months earli¬ 

er that many violations had been reported. Rather than the 

absence of violations, the inefficiency or conser- 
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vatism of the judge and his commissioners appeared to be 

00 
the central problem. 

The problems of Civil Rights Act enforcement went even 

deeper.• The only section of the bill that was enforced 

with much conviction was section two. Arrests of magis¬ 

trates for outright denial of blacks' rights were not un- 

91 common. Outside of Kentucky, however, there appeared to 

have been almost no cases successfully removed under the 

important third section. In Arkansas two whites who had 

murdered blacks and were not punished by state authorities 

were scheduled for trial before a federal court on the eve 

of the passage of the Reconstruction Acts. In Florida the 

Bureau secured the removal of a few similar cases to federal 

92 courts.7 Elsewhere the removals section was not employed 

though Bureau officers constantly complained that the civil 

authorities would do nothing to curb white violence. 

Though much of this may have been due to problems of organ¬ 

ization and communication between various federal officials, 

the Kentucky Bureau was not fully organized until July and 

yet by the end of the year the Bureau had many many arrests 

and secured one conviction. This contrast between Civil 

Rights Act enforcement in Kentucky and in the rest of the 

South was due in large part to the deficiencies in the act 

itself. 

Though the act was unclear and ambiguous in its phrase¬ 

ology, its main emphasis was on securing equality under 
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states' laws. The question arose whether once equality was 

achieved there could be any federal court jurisdiction 

under the act* Federal attorneys failed to prosecute 

whites under the act on these grounds. Though state au¬ 

thorities took no action against the Memphis rioters, Fisk 

grumbled that "the 'Civil Rights Bill' as interpreted by 

the Government's law officers in Memphis is no avail." 

In Georgia on the order of the U.S. commissioner the federal 

marshal arrested several whites when the civil authori¬ 

ties refused to indict them for violent crimes against 

blacks. The federal attorney, however, refused to bring 

the cases before the grand jury, claiming that convictions 

under the Civil Rights Act would not hold up under appellate 

scrutiny. Apparently he felt that once state laws were 

equal the Civil Rights Act had no application. In another 

case he argued that the act gave no remedy against fla¬ 

grantly unjust jury verdicts. After the President ordered 

a halt to the military commission trial of Dr. Watson, the 

Bureau did not seek to have Watson prosecuted in a federal 

court but instead suggested to the district attorney that 

he indict the magistrates who had failed to take action 

93 against the murderer. 

Even if federal courts could have taken jurisdiction 

at all once state laws were equal, it was unclear whether 

state remedies had to be exhausted before a case was re¬ 

moved to a federal court. Removal was difficult even in 
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a state like Maryland where Negro testimony was still for¬ 

bidden. One Bureau officer regretted that the Civil Rights 

Act did not confer "on the District Courts concurrent 

jurisdiction with the State Courts over persons accused of 

outraging freed^people, " so that such cases could "be acted 

on by the Ü.S. Csicj Grand Juries in the first instance." 

Blacks were too poor to have such cases removed to federal 

courts. The act's defects and the consequent "certainty 

of exemption from punishment makes the Whites use the 

freedmen badly.In January 1867 a disheartened Howard 

gave the most eloquent and perceptive appraisal of the 

failure of the Civil Rights Act as an instrument of re¬ 

construction policy. 

The Civil.Rights Bill when fairly executed 
has afforded protection to the colored 
people, but its objects are defeated not so 
much by absolute denial of the rights which 
it is designed to secure them, as by the 
temper of the juries and magistrates before 
whom their cases are tried. They may not be 
subjected to different pains and penalities 
on accouttt of their former condition, or 
denied the right of trial in State courts, 
but when granted, it is too often a mere 
matter of form. To give the Federal courts 
jurisdiction, this law requires a denial by 
the State tribunals of the 'rights secured 
or protected by the Act. ' It is difficult 
to prove actual 'deprivation' of justice 
in such a manner as to 'remove the cause' 
to the U.S. District or Circuit Court. 
Practically when the Judge of the United 
States Court is desirous to do everything 
in his power to secure justice to the poor 
freedman, he affirms that he can do nothing 
under the Civil Rights Bill, until the local 
courts have been tested.95 
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Howard had learned a great deal since early 1865 when he 

had turned blacks over to the civil authorities as soon as 

the state courts accepted their testimony. 

The inadequacies of the Civil Rights Act along with 

Johnson's attack on the power of the military to interfere 

in civil affairs practically rendered the Bureau impotent. 

Zealous local agents could do little more than annoy, 

harass, and threaten the civil authorities. Real power 

was denied them, and Southern whites were quite aware of 

it. A Virginia officer's analysis of his situation could 

have described a multitude of other Bureau officials at 

every level. "A single man," he wrote, "in a community 

whose white population is unanimously hostile to him, and 

whose Black population is powerless to aid him, he is un¬ 

able to protect himself from insult and abuse. How then 

can it be expected that he shall extend protection over 

others? ... As agents of the Bureau we are contemptible 

in the eyes of the whites because we are unsupported, and 

in the eyes of the Blacks because we cannot protect them. * . . 

Verily we have been set to making Bricks without straw." 

Though the officer wrote before the passage of the Civil 

Rights and Freedman's Bureau Acts, neither piece of legis- 

q6 
lation helped him to resolve his dilemma. 

the effects of the failure of remedies in 1866 were 

felt most deeply in the black community. The evidence 

amassed in Bureau records shows clearly that blacks 
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suffered great injustice in 1866. Of course not all local 

authorities persecuted blacks. Howard's inspectors, 

F. D. Sewall and Eliphaet Whittlesey, emphasized that the 

quality of Justice varied with the temper of individual 

97 magistrates and Juries. In many areas, especially where 

the military was highly visible, violence against blacks 

was negligible. Assistant Commissioner Thomas condemned 

"the foôlish stories of terrible outrages [that3 find 

their way to the press of the North as they are nearly 

98 always greatly‘exaggerated or entirely without foundation. 

However far too many of the reports were true, and the 

Northern public and Congress never became aware of the 

great majority of injustices committed against blacks, 

especially the numerous petty cases of abuse that Bureau 

officers witnessed almost daily. Reports of injustice 

from Bureau agents were so frequent as to become monoto¬ 

nous. Rather than being exagerated, these reports were 

undoubtedly incomplete. The same factors that made for 

incomplete reports also meant that blacks had much less 

protection than they needed. Bureau personnel were spread 

thinly over large amounts of territory. One Virginia 

officer, for example, was stationed at least twenty miles 

from one courthouse under his Jurisdiction, and Virginia 

had more officers than other states. Transportation was 

also a serious problem. Often officers could not be pre¬ 

sent at trials because, as one explained, "I have no 
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horse—. Many local officials refused to notify offi¬ 

cers when trials would take place.The very hopeless¬ 

ness of getting justice probably kept many blacks from 

102 
complaining at all. 

Inefficiency and prejudice also kept many abuses from 

coming to the attention Of high-level officers. Sewall's 

reports to Howard often highlighted these matters. He 

found that around Mobile, Alabama officers "seldom if 

ever visited the city—or county—courts to protect the 

interests of the freedmen, or to inform themselves as to 

the manner in which justice is dispensed, ..." Sewall 

gave Swayne's administration in general very poor marks for 

efficiency. In October 1866 Sewall found that reports had 

not been filed for months. Due to the weakness of 

local agents who usually had no military support and the 

racial prejudice that infected parts of the Bureau, there 

were probably a significant number of Bureau agents that 

aligned themselves with local whites against the freedmen. 

This was especially true where numerous civilian agents 

were employed, such as in Kentucky, Tennessee, and Georgia. 

A convention of Georgia blacks charged that most of the 

Bureau's civil agents in that state were former rebels, 

which they considered "a foul and wicked injustice to the 

Freedmen, a disgrace to the Government.On occasion 

entire state administrations were flawed by prejudice. 

Examining Bureau affairs in Mississippi, Sewall discovered 
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that "During the administration of Genl. Wood, many 

errors crept into the manner of tranacting [sic] 

business, . . . But little notice was taken of the 

complaints of freedmen, and the protection afforded them 

was very meager. Outrages committed under color of state 

laws were unredressed. A very conciliatory policy was 
105 

adopted, which worked great prejudice to the freedmen." 

Given these deficiencies in the Bureau’s ability to 

uncover evidence of injustice toward blacks, the number of 

abuses that were reported support the conclusion that 

there was a massive failure of justice in 1866. 

Throughout Reconstruction those who attempted to 

enforce national policy grappled with one central problem— 

the inadequacy of their institutional resources in the 

face of massive resistance from white Southerners. 

National authorities dispatched a woefully inadequate 

military force to police a huge section of the nation 

where the pattern of life was overwhelmingly rural and 

the population spread over a large amount of territory. 

Perhaps most important, government, when there was any 

government to speak of, was an intensely local and personal 

affair. Despite their lowly rank, justices of the peace 

wielded great power. In states like Virginia they had 

significant influence over every criminal case that 

came before state courts. Moreover, effective 
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exercise of their powers depended on the good will of 

the white community. For the most part elected officials, 

Justices shared the prejudices of their constituents. 

One analyst thought that Ma Magistrate, once a slave 

owner will not very likely receive a freedman and a 

planter before him, without being prejudiced against the 

Freedman, especially when as it is often is the case, 

that planters for thirty and more miles around are all 

blood relations, and the Magistrate perhaps one of the 

107 family.n If magistrates veered from community standards, 

they forfeited the confidence of their neighbors whose 

active support was essential for effective enforcement 

of their decrees. When a South Carolina magistrate 

attempted to assure blacks simple Justice, the people of 

108 
his county immediately tried to remove him from office. 

Most magistrates refused to deviate even slightly 

from community norms. Bureau officers complained that 

Justices of the peace were the most zealous persecutors 

of blacks and the most important opponents of Congressional 

policy. Though the laws of the nation and of most states 

commanded state Judicial officers to treat all equally, 

magistrates frequently discriminated against blacks. 

Their chicaneries took numerous forms. The complaint 

of a Virginia Bureau officer against the magistrates of 

Nottoway and Lunenberg counties exemplified scores of 

similar Judgments about local officials throughout the 
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South. Though the justices paid scant attention to 

whites’ offenses, especially if blacks were the victims, 

"should a Freedman be the offender then these officials 

exhibit a remarkable zeal and efficiency in the discharge 

100 
of their duties." 7 Often unsalaried, magistrates were 

quick to prosecute blacks for the fees convictions might 

bring them. They participated actively in the task of 

seizing arms from blacks, one of the main concerns of 

whites throughout the Reconstruction period. Also local 

officials knew well how to use blacks' inferior economic 

status against them. If they did not deny bail outright, 

they demanded more bail than blacks could pay, remanding 

blacks to prison until the magistrate decided to free 

them.These and a multitude of other similar abuses 

led many Bureau officers to regard the justices of the 

peace as a "wretched class," or as "base and unprincipled 

men. 

More important than discrimination against criminally 

accused blacks was the almost universal reluctance to 

take cognizance of blacks' complaints against whites. 

In one Virginia county justices of the peace absolutely 

refused to act in cases of assault against blacks. 

Magistrates in the rest of the South made similar refusals 

for similar reasons. Blacks could not pay the required 

fees, the magistrates would be unable to arrest whites 

for offenses against blacks and they "were unwilling to 
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come in contact with their neighbors . . ., where it 

would appear that the whites were wrong.” If this 

reluctance to take action against whites had been con¬ 

fined only to minor cases, the results might not have 

been as disastrous for blacks as they were, but magis¬ 

trates could also prevent whites from being tried for 

murder or other serious offenses. Once a justices’ 

court dismissed a case against an accused white, blacks 

might have to wait six months for a grand jury to convene. 

"In the meantime" wrote a Bureau officer, "the offender 

may leave the State or County if he desires, and thus 

escape indictment or trial, though it is the duty of the 

magistrate to apprehend the offender, and place him under 

bonds to answer an indictment of the Grand Jury. This 

they decidedly refuse to do, some stating as their 

reasons, ... that it is 'not necessary as the offenders 

111 are men of property.1" 

As blacks moved up the ladder of justice they con¬ 

tinued to encounter obstacles. Though judges in the 

higher courts were usually much fairer than justices of 

the peace, jurors, as one officer described them, "are 

mostly taken from the common ignorant whites, and are, 

truly, a picture for a philanthropist and a problem for 

the reconstructionist.Since jurors were the same 

kind of men that sat on magistrates' benches, blacks 

could expect little justice from twelve hostile whites. 
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One of the crudest ironies of blacks' freedom and 

"equality" was that jury trial, the great bulwark of 

whites' civil liberties, caused blacks great suffering. 

While Southern whites railed against military commissions 

because such tribunals denied them the right of trial 

by jury, a Virginia Bureau officer asserted that "The 

great enemy of the Colored people ... is the trial by 

Jury, which should be their great protection as it is of 

115 
the white race." Hostile juries not only persecuted 

accused blacks by handing out heavy sentences or bringing 

in guilty verdicts in the teeth of the law and the facts, 

but they allowed white murderers to escape when their 

victims were black. Two years experience with Southern 

justice convinced an exasperated Virginia officer that 

Americans had been foolish in 

congratulating ourselves, that we are in 
some portions practically in possession 
of this great mean[s] of ascertaining the 
truth, and dealing justly to all[.j I 
find that we magnify its importance, when 
we find that among our highly cultivated 
people juries are empannelled upon the 
proposition that ignorance, and bigotry, 
constitute the qualifications of a juror, 
or of such material that the breath of 
rumor, or silly prejudice, will influence 
his deliberations, although he has solemnly 
sworn that he will be guided by the law 
and evidence of the case. It is a farce— 
a delusive mockery, destroying the security 
of the innocent, and giving substantial 
encouragement to the guilty. • . Juries 
are ignorant—prejudiced—indiscriminating, 
and destitute of moral courage.^" 
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Confrontation with Southern juries convinced the men of the 

Bureau that cosmetic reforms such as equal laws or the 

admission of Negro testimony against whites were incapable 

of assuring blacks substantial justice. 

Those who observed the operations of the civil coufrts 

in 1866 drew unfavorable contrasts between blacks' status 

as free men and their status as slaves. A South Carolina 

magistrate, disturbed at the actions of his fellow 

Southerners, offered the most perceptive analysis of the 

condition of criminally accused freedmen. In the ante¬ 

bellum period whites often had criticized him 

for enforcing the law against slaves, when 
their owners employed the best counsel & 
did all they could to defeat the law, even 
where the negro was guilty of the most 
atrocious crimes, as rape (of white women), 
burglary, deadly assault, Ac. Now; when 
they are free (Ahelpless), it is maintained 
that they should not have even a fair- trial. 
A senator could then appear as counsel for 
a slave involved in horrible guilt, with¬ 
out compromise of position; but now, any 
lawyer must expect abuse if he gives a 
freedman the benefit of his services, 
when his client is not the wrong-doer, but 
the victim of injustice & outragelH7 

Tragically, blacks had less personal security as free men 

than as slaves. Under slavery masters had to take care of 

their property to protect their investment. Emanci¬ 

pation deprived blacks of this crucial source of protection. 

Former owners were now able to abuse their workers 

much more freely, and most important, they cared little 

about protecting the freedmen from rapacious poor whites. 
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eloquently: 
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The freedmen are, in a measure, worse off [,] 
more exposed in that respect, than while 
they were slaves. Then, at least none but 
their owners could whip them; and they of 
course would not ordinarily do so to such 
an extent as to materially damage their 
own property. No one else dared to do it; 
and an attempt of that kind was almost sure 
to be visited with the penalty of the law. 
Now, however, being no longer any ones 
Csic] property, it does not matter who 
abuses them, or to what extent they may 
be injured; no one would lose anything 
if they were even killed outright. 
Formerly, if even sentenced to be executed, 
or imprisoned for life, . . ., the common¬ 
wealth had to remunerate their owners for 
their loss. At present, as no one loses, 
no one has to pay. They are without any 
protection. 

Though slaves were generally not as secure es the magis¬ 

trate and Bureau officer thought them to be, their 

descriptions of blacks’ contrasting conditions in slavery 

119 and in freedom were generally accurate. 

The most serious problem was white violence against 

blacks. Though this had been a problem since early 1865, 

Bureau officers had received only vague reports, and the 

presence of the black codes had diverted attention from 

what was actually a more serious situation. The events of 

1866 considerably sharpened the perceptions of Bureau of¬ 

ficers, Congressmen, and Notherners generally. Even 

Andrew Johnson acknowledged in his veto of the July Bureau 

Bill "that since the actual cessation of hostilities 

many acts of violence, such perhaps as had never been 
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witnessed in their previous history, have occurred in the 

States involved in the recent rebellion." Defeat in war 

and emancipation drastically disrupted the Southern social 

system. Bands of outlaws roamed portions of the South, 

often terrorizing whites and blacks alike but perpetrating 

the cruelest atrocities on blacks. Not all violence, how¬ 

ever, could be attributed to these outlaws. In hundreds 

of communities local citizens engaged in night riding. 

Most of the violence was not organized at all. Individual 

assaults and murders were also frequent. The message to 

blacks was clear. They would be kept in their place by 

whatever means were necessary. Though the white lower 

classes were accused of committing most of the outrages, 

influential citizens did nothing to stop the poor whites. 

Though the planters may not have approved of the methods 

of their poorer neighbors, by assuring the continued sub¬ 

jugation of the black population, poor whites were serving 

the long-range interests of the planters. The most visi¬ 

ble manifestations of Southern violence were the Memphis 

121 and New Orleans riots, but they only symbolized what 

was occurring on a less spectacular level in many areas 

of the South. Available statistics do not Justify the 

conclusion that a bloodbath was raging throughout the 

former rebel states, but they do suggest that blacks 

122 suffered greatly from white violence. These crimes 

ranged from murder to the widespread practice of expelling 
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blacks from plantations when their wages came due through 

threats and physical assaults. What made these crimes so 

significant was that almost no whites were punished for 

committting them. J. A. Mower, second in command of the 

Louisiana Freedraen's Bureau, summarized the situation not 

only for his state but the entire South. Though at least 

seventy blacks had been murdered by whites, and he knew of 

210 cases of lesser but still serious outrages, not one 

white had been "punished for Killing or ill-treating a 

freedman. In some cases the guilty parties are in Jail 

awaiting trial, but the majority have either been justi¬ 

fied by a Coroner's Jury, acquitted, or admitted to 

Bail ... On the other hand, of the three freedmen charged 

with murder, two have been convicted and hung." Accord¬ 

ing to Bureau records only one white was convicted and sen¬ 

tenced to any significant punishment for a serious offense 

against a black in 1866 r in Mississippi at .white was sen¬ 

tenced to one year in prison for manslaughter of a 

121 
black. Due to the impotence and inaction of the civil 

authorities justice for blacks was almost nonexistent. 

Even if Southern officialdom had desired to punish 

white criminals, they could be easily intimidated by a show 

of superior force. Often the local justice of the peace 

had no constabulary that he could order to make arrests 

and no jail in which to confine accused criminals when 

they were arrested. Writing after the passage of the first 
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Reconstruction Act, the Arkansas Assistant Commissioner 

asserted that "The dependence upon Civil Law had become a 

farce, and the whites, as well as blacks, were free to 

admit it. Citizens and magistrates were intimidated by 

ruffians and vagabonds who have, in many instances, been 

employed by parties having large interests, or personal 

rights involved in the questions of justice and law.” 

Events in Virginia's Accomac County illustrated the nature 

of the problem. A black had assaulted and attempted to rob 

a white. Rather than seeking legal redress, the victim 

gathered a band of sympathetic whites who inaugurated a 

virtual reign of terror in the black community. All thoughts 

of apprehending the individual assailant soon vanished as 

the group invaded blacks' homes at random> seizing weapons 

and stealing anything else of value. The wronged blacks 

complained to local magistrates without success. Finally, 

accompanied by a Bureau officer the complainants forced a 

magistrate to summon the offenders. At the preliminary 

hearing the accused appeared with a group of more than one 

hundred armed companions in tow. They threatened to kill 

potential black witnesses and bullied the hapless magis¬ 

trate so effectively that he dropped the case. Defending 

their actions, the magistrates who refused to issue the 

warrants pointed to the vulnerability of their position 

in the county. One said; "I know that the present laws 

of Virginia allow a negro to keep arms but if I were to 
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go to my neighbors and tell them that a negro had a right 

to keep arms X would be knocked down. If I had gone to a 

public place a month ago before the arrival of the soldiers 

and said that negro testimony should be taken I would have 

come home bruised, if I had got home at all." Another be¬ 

lieved that his life would be in danger if the military 

withdrew from the area, for "power and wealth is £sic] with 

the rebels—[.]"124 

Thus even at their best the civil authorities were 

often helpless in the face of white violence. Much more 

often, however, they were in complete sympathy with white 

assailants. By failing to act on blacks' complaints, by 

dismissing cases where whites were accused of committing 

crimes against blacks, and by sentencing whites to pay mini¬ 

scule fines for serious offenses, judges and juries cooper¬ 

ated with white criminals. Even more outrageous, on too 

many occasions the authorities actively participated with 

white citizens in perpetrating atrocities on blacks. This 

was the most appalling aspect of the riots in Memphis and 

New Orleans, and these were not entirely isolated incidents. 

A Virginia magistrate along with fifteen to twenty other 

whites nearly beat to death a drunken and rowdy black, then 

threw him in jail for resisting arrest. Assistant Com¬ 

missioner Tillson reported that in one Georgia county the 

civil authorities "have not only failed to do their duty, 

but have even joined with the rioters in murdering freed- 
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men after they were arrested and bound—-Judge Robert Walton 

actually killing with his own hands a freedman who had been 

arrested and bound by the Sheriff of the County on a warrant 

12 c 
issued by the Judge, . . ." Though such incidents were 

not frequent, they gave insight into the probable fate of 

the black population if left to the tender mercies of those 

who governed them in 1866* 

A large number of factors combined to frustrate recon¬ 

struction under the Civil Rights and Freedmen's Bureau Acts. 

Since these factors continued to undermine Northern recon¬ 

struction efforts after 1866 they warrant detailed re¬ 

statement. First, the reconstruction program was itself 

conservative. The central goal of the Civil Rights Act 

was to achieve equality for blacks under state law and 

force state officials to treat blacks fairly in the courts. 

Unless an agent of the state government committed a flagrant 

violation of the act it was difficult to prove that he had 

deprived a black of the rights the act guaranteed. The act 

did not even begin to solve the problems posed by private 

violence and biased juries. Rather than give the federal 

courts exclusive jurisdiction of blacks' cases as Howard 

and Osborne had suggested, Republicans retreated from such 

a massive extension of federal power, thus reaffirming their 

commitment to state-centered federalism. Only through a 

complicated removal procedure could cases be brought into 

federal courts. In the Civil Rights Act Republicans also 
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demonstrated their preference for litigation rather than 

force in reconstructing the South. They ignored the fact 

that blacks could neither afford nor quickly master the 

intricacies of expensive civil processes. 

In the Freedmen's Bureau Act Congress recognized that 

the newly freed slaves required some special legislation 

if they were to approach equality with whites on any level. 

The act also recognized that military force might be neces- 

ary to secure justice for blacks. But special aid was to 

be temporary and limited in scope. Military interference 

in civil affairs was to cease as soon as states assumed 

their normal position in the Union. The Memphis riot 

proved that a state's ratification of the Fourteenth Amendment 

and readmission to the Union did not guarantee that blacks 

would be safe without military protection. 

President Johnson's effective sabotage of the military 

jurisdiction section of the Bureau Act demonstrated the 

need for harmony between the executive and legislative 

branches. Yet Congress would have to contend with John¬ 

son's obstructionism for two more years. The President's 

concern for the civil liberties of Southern whites and. his 

use of the Milligan decision to thwart the prosecution of 

Dr. Watson indicated that the liberties that whites enjoyed 

might have to be reduced for blacks to obtain the most 

basic rights. This conflict between whites' civil liberties 

and blacks' civil rights was best exemplified in the con- 



377 

duct of white juries. There was ample evidence that the 

great right of jury trial would actually assure the per¬ 

petuation of injustice to blacks. 

The most serious problem that surfaced in 1866, how¬ 

ever, was Congress's inability to muster sufficient insti¬ 

tutional resources to deal with Southern resistance. Blacks' 

misfortune stemmed from a massive failure of justice at the 

local level. Even if local officials did not reflect the 

bigotry of their neighbors, they were helpless in the face 

of opposition from the white community. The only effective 

remedy for the failure of local instutions was control by 

the central authorities. The Freedmen's Bureau, the Army, 

and the federal courts were ill equipped to perform ade¬ 

quately such a grueling task. 

The Bureau had too few men, too little money, and in¬ 

sufficient powers to counteract the injustice or inef¬ 

ficiency of local law officers. The Bureau depended on 

the Army to supply it with the necessary force to back up 

its decisions. But there were not enough troops to deal 

with the widespread violence and injustice that prevailed 

in 1866. The lynching of a black soldier in Knoxville, 

Tennessee symbolized the weakness of both the Army and the 

Bureau. First the soldier was hanged in front of the 

Bureau's office. When the rope broke, the mob draggecL him 

126 
to military headquarters and successfully hanged him there. 

Moreover, the inefficiency and conservatism of many mili- 
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tary men reduced the potential effectiveness of the Army 

as the chief enforcement agency of reconstruction. Like 

the Army, the federal courts were hampered by the lack of 

personnel and the conservatism of judges, district attorneys, 

commissioners, and marshals. 

Reflecting on the events of 1866, Texas Assistant 

Commissioner Kidoo lamented “I grow sick at heart, and 

wonder at the war power of the government leaving this un¬ 

fortunate class of people whom it liberated by force thus 

exposed to the violence of a chagrined and life-long enemy."'*' 

Republicans in Congress shared Kidoo's frustration. Bol¬ 

stered by victories over Johnson in the autumn elections 

and angered by conditions in the South, they were prepared 

to exercise Congress's war powers to alter the shameful 

course that "reconstruction" had taken. Most important, 

they were ready to give Southern blacks the ballot—a 

paper shield with which blacks were supposed to ward off 

white violence. 
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CHAPTER VIII 

"NAKED AMONG THEIR ENEMIES": 
LAW, VIOLENCE, AND THE FAILURE OF RECONSTRUCTION 

The systematic rejection of the Fourteenth Amendment 

by Southern legislatures and the utter failure of the 

moderate reconstruction program under the Civil Rights 

and Freedmen's Bureau Acts led Congress to adopt 

"radical" reconstruction in the spring of 1867* Under 

the Reconstruction Acts the former rebel states 

(Tennessee excepted) were placed under military supervision 

until the establishment of new state governments. Limited 

and temporary disfranchisement of former Confederates 

was combined with black suffrage to assure Unionist control 

of the new governments. No state would be readmitted 

until it ratified the Fourteenth Amendment. 

The most important effect of the Reconstruction 

Acts was the addition in 1868 of the Fourteenth Amendment 

to the Constitution. Ratification of the amendment by 

the requisite three-fourths majority of states in 1868 

removed the possibility of a legal status between slavery 

and freedom such as the Southern states had attempted 

to impose on blacks in 1865» Equality before the law 
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was not an inevitable result of emancipation. In the 

antebellum South free blacks had endured an inferior 

status in law. Their position was so vulnerable that 

they hovered on the edge of reenslavement. The Thirteenth 

Amendment had not explicitly guaranteed anything beyond 

freedom from private masters. Even some Republicans, 

most notably John A. Bingham, doubted the constitutionality 

of the 1866 Civil Rights Act, and it was subject to repeal 

whenever the Democrats gained a majority in Congress. 

Most Southern whites, the Democratic party, and the 

President had insisted that the states had the right to 

relegate blacks to the status of a separate caste. By 

assuring the amendment's ratification Republicans of the 

Reconstruction period made their greatest contribution 

to the development of American civilization. 

Beyond the Fourteenth Amendment "radical" recon¬ 

struction was a failure.^ At best Republicans intended 

to establish a biracial democracy in the South. At least 

they hoped that the suffrage would protect blacks from 

white violence. But within little more than a decade 

every Republican state administration in the South had 

succumbed to a Conservative campaign in which fraud and 

intimidation were the most successful tactics. The 

overthrow of the Republican regimes virtually precluded 

the possibility that blacks would have a voice in 

Southern affairs. Two decades after President Rutherford 

B. Hayes withdrew the few remaining troops from the 
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South, whites were well on their way toward excluding 

blacks from all participation in Southern politics. 

"Radical" reconstruction also failed to afford blacks 

personal security. Even during the period of military and 

Republican ascendancy blacks in numerous areas of the 

South suffered from violence perpetrated by the uncompro¬ 

mising white supremacy party. And as events after 1867 

demonstrated, unless blacks were protected from white 

violence Republican governments were doomed to extinction. 

Republicans never successfully eliminated the conditions 

that had undermined reconstruction in 1866. 

Like the Civil Rights and Freedmen's Bureau Acts, 

the Reconstruction Acts were largely the creations of the 
o 

moderate wing of the Republican party. Congress's 1867 

program was also quite similar to that of 1866 in that 

it contained both a plan for short-range military protection 

of blacks and one for long-range civil protection. Until 

the rebel states ratified the Fourteenth Amendment and 

framed constitutions guaranteeing equal rights and 

impartial suffrage they would be divided into five military 

districts. The President would assign a commander for 

each district who was directed to suppress violence 

either through the civil courts or military commissions. 

Though the President was still allowed to appoint military 

commanders, the latter would make deciaons on whether 

to exercise military jurisdiction over blacks' cases. 
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Thus Congress repudiated Johnson's 1866 position on the 

use of military commissions. As for the Milligan 

decision many Republicans believed that its reasoning 

was not applicable to the seceded states, and even if it 

did apply to them, the radicals at least were prepared 

to defy the Court. In addition the military authorities 

were given the power to remove civil officials who either 

actively abused blacks or failed tp prosecute crimes 

committed against them. Just as in the Preedmen's Bureau 

Act, however, military control was to end when states 

assumed their normal relations in the Union. 

The military provisions of the Reconstruction Acts 

were much the same as those in the Preedmen's Bureau Act 

except that military commanders received the additional 

power to remove local officials. This new grant of power 

signified Congress's realization that fundamental changes 

on the local level were absolutely necessary before 

blacks could enjoy the basic rights of free men. The 

nonmilitary provisions of the Reconstruction Acts were 

designed to assure that these changes would be permanent. 

Negro suffrage was an alternative to military rule. In 

November 1866 E. L. Godkin, the editor of the Nation, 

stated the considerations that led moderate Republicans 

to accept black suffrage. "Our government" he wrote, 

"owes to those who can get it no other way the one thing 

for which all governments exist . . .—security for 
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person and property. This ... we can supply either 

by a good police or by the admission of the blacks to 

such a share in the management of state affairs that 

they can provide a police for themselves. The former of 

these courses is not strictly in accordance with the 
3 

spirit of our institutions; the latter is." Black 

suffrage would hopefully result in increased protection 

for blacks by ensuring the election of sympathetic local 

officials. The 1866 attempt to circumvent injustices in 

the local courts through the difficult and expensive 

process of removing cases to federal courts had failed. 

In 1867 Republicans tried to create a powerful coalition 

between blacks and white Republicans so that local 

government itself could be transformed. 

The most important aspect of the 1867 reconstruction 

program was that it provided Southern whites with an 

opportunity for quick restoration to the Union. Military 

rule was a temporary expedient whose only purpose was to 

aid and protect black and white loyalists while they 

formed new state governments. When Southern Conservatives 

claimed that they would rather endure military than 

"Negro" rule, they failed to perceive that they would 

have more room to maneuver when Congress could no longer 

exercise its war powers to control events in Dixie. 

States' rights would'be restored along with the seceded 
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states* Significantly» some radical Republicans wished 

to continue military government indefinitely. The 

perceptive George W. Julian of Indiana cautioned his 

House colleagues to avoid a hasty reconstruction. He 

advocated a long period» perhaps as much as two decades» 

of military rule. Meaningful reconstruction required 

"the strong arm of power, outstretched from the central 

authority here in Washington." Stevens also toyed with the 

idea of an extended period of military government in the 

South. But most radicals as well as moderates recoiled 

from such extreme measures.^ The radicalism of the 

suffrage provisions in the Reconstruction Acts paled in 

comparison to the program that Julian advocated. 

Military commanders knew that their authority to 

govern the South would be short-lived, and this knowledge 

had an important impact on the way they enforced the 

Reconstruction Acts. Since their tenure as military rulers 

would be short, they tended to avoid interfering with the 

civil authorities if possible. If military protection 

would soon be withdrawn, it was dangerous to antagonize 

the civil authorities who would soon regain control over 

blacks. Other factors conspired to limit military 

effectiveness. Johnson, still Commander-in-Chief, con¬ 

tinued to obstruct enforcement of the laws of Congress. 

There was also the danger that the Supreme Court would 

declare the acts unconstitutional. Influenced by the 
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President and the Court as well as their own inbred 

conservatism and hostility to the idea of military 

governance of civilians, many military men were reluctant 

to employ the ample powers Congress had granted them. 

As in 1866 there were insufficient troops for effective 

law enforcement. Military trials were expensive and 

made it necessary for officers to neglect other important 

duties. While historians have recounted the spectacular 

confrontations between military commanders and officers 

of the provisional governments, they have paid insufficient 

attention to the activities of the Army on the all 

important local level.^ A brief examination of military 

reconstruction in the third military district, comprising 

Alabama, Georgia, and Florida, indicates how vulnerable 

blacks were even during the period of maximum Army 

control over local affairs. 

Major General John Pope, the first commander of the 

district, well understood the importance of the task 

facing the Army. In July 1867 he wrote Grant a long 

letter setting forth his views. 

If hastily or partially done recon¬ 
struction will drag with it a train of 
evils to this Country which can never 
be remedied. ... These politicians 
are wily and sagacious. They will make 
no laws which are not equal on their 
face to all men—It is in the execution 
of these laws which seem to bear equally 
on all, that wrong will be done, and a 
condition of things produced which 
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bears no resemblance to free Government 
except in name. ... Acts of wrong and 
violence will meet no sufficient redress, 
if iideed any redress at all, in the 
Courts. These are actions which cannot 
be reached by the General Government, 
and yet which quietly and silently 
render justice impossible and establish 
discrimination against classes or color 
odious and unbearable—I say then again 
that unless reconstruction is accomplished 
after the fullest development of all the 
influences against it, by decisive 
majorities we will simply have reproduced 
and perpetuated in the South what we 
sought to destroy.® 

Unfortunately military rule in the third district did 

little to prevent the state of affairs that Pope described. 

When he first assumed command Pope had naively 

proclaimed to Grant that "I do not apprehend any difficulty 

in executing the law so far as it refers to the protection 

of persons . . ., and no disturbance whatever is antici¬ 

pated." Barely a month later he had to deal with a 

major riot in Mobile. Radical Representative William D. 

Kelley was addressing a crowd in the city when several 

whites began shouting such epithets as "put him down," 

"give that dog a bone," and "how many negroes and pianos 

did you steal." One of the rowdies, David J. Files, 

fired a pistol in the direction of the speaker's stand. 

A riot ensued in which one white was killed and many 

persons of both races injured. The civil authorities 

had done nothing to quell the rioters. Expecting trouble, 

the mayor had spent the day at home. The police deputy 
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was according to Pope either in sympathy with the rioters 

or “wholly inefficient." In the aftermath of the riot 

Pope used to the fullest extent his powers under the 

Reconstruction Acts. Files was found guilty by a military 

commission of disturbing the peace. Pope dismissed the 

mayor and police deputy from office. He then issued a 

stern order requiring civil officials to station police 

at all public meetings. Those who failed to do their 

duty in this respect would be "deposed from their offices, 

and otherwise held responsible ... to the full extent 

of the neglect or criminality manifested by them." 

Since a Congressman had been verbally abused and his 

life threatened, Pope's vigorous reaction to the Mobile 

riot was prudent. In other cases he did not display such 

energy. In September he told James Longstreet, former 

Confederate general become radical enthusiast, that he 

was "loathe to interfere" with the civil courts unless 

"specifically commanded to take action by the Reconstruction 

Acts, ..." Though Pope outlawed discrimination against 

blacks in the selection of Jurors, the reasons he gave 

for his action were interesting. Realizing that Juries 

were often hostile to blacks and loyalists, the commander 

decided that he could either direct that blacks be 

allowed to serve as Jurors or try all their cases by 

military commissions. "The latter course" he told Grant, 

"presented difficulties and embarrassments unnecessary 
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to detail, besides involving the Government in heavy 

„8 
expenses.11 

Neither Pope nor his successor Major General George G. 

Meade evinced a disposition to employ military commissions 

on a large scale. In the three states under their command 

only thirty-two people were tried by military commissions. 

Of these the Army could obtain only fifteen convictions. 

Four of the convictions were disapproved and in eight 
o 

cases the sentences were remitted. Meade censured his 

subordinates for recommending military trials upon 

insufficient evidence. The large number of acquittals was 

"mortifying."*° However when whites were convicted, Meade 

was usually lenient. He remitted the sentences of seven 

whites convicted of riot and assault and battery. Their 

convictions had "vindicated the principle involved. 

Meade had assumed command of the third district in 

late 1867. when President Johnson relieved Pope. One of 

the reasons for Pope's downfall was his bitter controversy 

with the Conservative press in the district and his 

12 
attempt indirectly to suppress the most abusive sheets. 

Soon, however, Meade was also tempted to interfere with 

the press. In April 1868 after the assassination of 

George W. Ashburn, a radical delegate to the Alabama 

constitutional convention, Meade forbade publishers and 

editors to print "any articles or papers tending to 

produce intimidation, riot or bloodshed; ..." The 
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general threatened to shut down the presses as well as 

fine and imprison the editors of offending newspapers. ° 

Like his counterparts in other military districts, Meade 

did not act on his threats. Most of the military 

commanders carefully avoided infringing the freedom of 

the press.^ Their regard for whites' civil liberties 

allowed Conservatives to use the press to incite violence 

and intimidate their opponents. Editors were often in 

league with or held top posts in the local Ku Klux Klan. 

Their presses not only disgorged a torrent of hatred but 

often they recommended that local thugs commit violence 

on Republicans of both races whom the editors identified 

by name.^ 

On the same day that he threatened rabble rousing 

newspapermen Meade described to Grant the impotence of 

the military authorities in the third district. In the 

preceding ten days massive violence had erupted in both 

Georgia and Alabama. ”[l]f this evil is carried to the 

extent, to which appearances now indicate—" he said, 

”... it will be absolutely necessary that a large 

Military force be given me, if it is expected that I am 

to protect life and property in the whole district—." 

He pointed out that the third district was the largest 

geographically, but he had "the smallest force to enforce 

law and order? so long as the Moral power of the government 
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was respected, I had sufficient force—But if it became 

[sic] necessary to use physical force my Command must be 

increased to enable me to occupy all parts of the State[y] 

enforce my orders and compel submission.Predictably, 

Meade did not receive the troops he requested. 

The reports of Bureau agents operating on the local 

level reflected the results of the national government's 

17 weakness. In the first months after passage of the 

Reconstruction Acts Swayne and the Alabama Bureau 

responded with unaccustomed vigor. Swayne could hardly 

contain his glee. "Before the passage of the Military 

Bill" he told Howard, "I found myself unable to secure 

throughout the state the services of circuit Agents of 

the Bureau for a duty which involved so little power to 

accomplish what was needed that it was not worth the while 

of an efficient man." The Alabama Assistant Commissioner 

was so aggressive that Pope rebuked him in June for 

18 
unnecessary interference with the civil authorities. 

In October with characteristic premature optimism 

Swayne lauded the effects of the new reconstruction policy 

in a long discourse to Howard. "The sense of the coming 

power brought immediate respect," he said. "A new and 

summary process menacing those ruffians who eluded or 

defied the civil law, brought a degree of order which has 

been a sensible relief." The morale of the freedmen had 

risen enormously. They had been enrolled as jurors and a 
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few had received jobs in the state government, "so that 

they have little need to fear injustice in the future." 

He confidently asserted that in a few years Alabama blacks 

would be "as bright an illustration of the worth of freedom 

as the world has known, and at the same time of the 

Providence by which it has been wrought." Fortunately for 

Swayne's faith in the Almighty he soon left the service. 

Seven months later his successor reported that "the feeling 

of opposition to the Bureau has become of late more 

violent, . . ., than at any time before. This feeling 

seems general among all classes of whites, and they avail 

themselves of the most trifling pretexts to maltreat the 

19 freedpeople in every way possible.” 

Reports from sub-assistant commissioners revealed 

that violence toward blacks declined somewhat immediately 

after the passage of the Reconstruction Acts, but when 

Conservatives could not coax blacks to vote their way, 

outrages erupted again. Only the Eufaula sub-assistant 

commissioner sent in consistently good reports in 1867 

and 1868. There local authorities stood "in fear and 

trembling knowing that their 'official existence' rests 

20 
upon their faithful discharge of duty." Reports from 

the Opelika district revealed whites' attitudes as they 

developed throughout most of the state during the first 

year of radical reconstruction. In June 1867 the Bureau 

agent thought that blacks were receiving better treatment 
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because of respect for their new-found' right to vote. 

Pour months later he lamented that "All manner of petty 

outrages in the name of justice are perpetrated upon the 

freedmen by the civil authorities, and with the limited 

power at my disposal I am unable to procure redress for 

the victims." Whites had determined irrevocably that 

blacks "shall not have an equal chance before the law." 

In May 1868 he remarked that hatred of blacks "on the 

part of the white malcontents increases apparently in 

proportion to the progress made by the Freedmen towards 

independence or self reliance. There is now outspoken 

21 
oppisition (by many) to the education of the Freedpeople." 

In the Tuscaloosa area where the Klan was especially 

active the agent claimed in March 1868 that "the spirit 

of Rebellion is now more violent & intolerant than I have 

ever known it since the surrender." In September he 

reported that he had recently lost a civil suit* "and 

a number of the Jury openly acknowledged afterwards that 

it was done because I was a Dr—D radical as they 

expressed it, every Lawyer in the Court said it was an 

22 
outrage, ..." 

The Klan was also quite active in the Demopolis 

subdistrict where near anarchy prevailed. A March 1868 

report catalogued the outrages committed in a single 

month. In Green County the teacher at the blacks’ school 

was severely beaten. The Bureau agent there had abandoned 
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his post and refused to return until there were troops 

to protect him. In Eutaw County the courthouse was 

burned to the ground. Unknown parties had attempted to 

incinerate the Hale County courthouse. The acting agent 

for Sumpter County had resigned after he was charged 

with embezzlement. The circuit court in Marengo County 

refused to admit black jurors. Choctaw was the only 

county in his district from which no complaints had 

emanated—"not because there has not been sufficient 

ground but because there is no one in that county to 

represent the Bureau, ..." In September a new Bureau 

representative was trying to discourage political meetings 

among the blacks so that whites would not have a pretext 

to massacre them. He spoke casually of "the usual number 

of murders & other acts of violence." 

While in September the agent had advised blacks to 

shun political assemblies, a month later he went even 

further and "urged them never to think of asserting 

irritating legal rights . . ., as it only exposed them 

to violence and assasination [sic] at the hands of 

desperate men skilled in the use of the revolver; ..." 

He had few agents and not all of them were dependable. 

Unless the Bureau agents were extremely efficient "the 

colored people are but little better off than in times 

of slavery. In some respects they are worse off[.] Then 

they were only exposed to the violence of one man[.]" In 
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December he summarized his hectic career as the Bureau's 

head man in the Demopolis area: "During the six months 

that X have administered the affairs of this Sub District, 

there has been substantially no administration of justice 

within its limits, . . . 

In Georgia a Bureau report on outrages committed 

in 1867 and 1868 revealed that a virtual reign of terror 

existed in that state. ^ A few blacks were legally hanged; 

others were simply lynched, one for killing a mule. White 

criminals, however, escaped punishment completely in most 

cases. The repetition of the phrase "no action taken by 

the civil authorities" became monotonous. The most 

severe sentence that the state authorities meted out to 

a white for a crime against a black was twenty days in 

jail. The only white who suffered a longer sentence was 
« 

tried by a military commission. When a white stabbed a 

black "'for not bringing ... a cup of Coffee immediately, 

when asked,'" he was fined fifty dollars. In another 

incident a black was stabbed for refusing to allow his 

dog to participate in a dog fight. Klan activity was 

widespread. Many murders were politically inspired, and 

black leaders were a favorite target. One black was 

killed "because he said he was a Radical." The murderer 

was residing on his plantation unmolested by the civil 

authorities. In Camilla, Georgia, whites, one of whom 

was the county sheriff, attacked blacks gathered at a 
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political meeting. At least seven blacks were killed 

and more than a score injured. Intimidation of witnesses 

was habitual. A large number of less serious cases 

were "settled out of court" at the request of the injured 

blacks. Bureau agents were powerless, incompetent, or 

cowardly. In one case a black approached a Bureau agent 

complaining that his employer had refused to pay him his 

wages. The valiant agent sent the complainant back with 

a summons to his employer who promptly shot him. 

Conditions in Alabama and Georgia may not have been 

typical. For example, there was less violence in Virginia 

than in any other state, and the Klan never organized 

extensively there. The Old Dominion was always more 

orderly than states to the south and west. Still, the 

state provided an instructive if untypical example of the 

conservatism of radical reconstruction. General Schofield, 

commander of the first district, was opposed to 

Congress's reconstruction policy and worked with con¬ 

servatives of both parties to prevent radical rule in 

25 Virginia. In his memoirs, he bragged that he had not 

ordered one military trial of a civilian while he 

commanded the district.^ Though local officers insisted 

that blacks had to serve on juries before they could 

obtain equal justice, Schofield was the only district 

27 commander who failed to issue a jury order. But 

Schofield's conservatism did not stem entirely from his 
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political views. He was also cautious because of the 

temporary nature of military reconstruction. When 

Johnson appointed Schofield as interim Secretary of War» 

the new commander George Stoneman determined to continue 

Schofield's policies. Explaining to Grant the reasons 

for his decision, Stoneman spoke for his predecessor as 

well as himself. He feared that interference with the 

civil authorities would "relieve them from direct 

responsibility, and accustom offenders to respect only 

temporary military rule rather than permanent civil law, 

and besides as it costs nothing to appeal to the Military 

there would be no end to the number of questions it would 

be called upon to entertain, many of them embracing 

points and questions of law and equity upon which but few 

28 Army officers are competent to decide." 

Other district commanders were less cautious. For 

example, other generals were more willing to use military 

commissions than the commanders of the first and third 

29 districts. But all Army officers in the South suffered 

under similar limitations when it came to such important 

matters as the number of troops available for the 

suppression of violence. Extensive research is necessary 

before the process of military reconstruction can be 

fully understood, but evidence from the first and third 

districts indicates that the Army may have been a paper 

30 tiger even during the period of "bayonet rule." 
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Still, the presence of the Army did have some 

deterrent effect, and its withdrawal had immediate and 

unfortunate results. Alabama provided one of the best 

examples. Before the state was readmitted in 1868 Meade 

had arrested thirteen persons charged with murdering 

radical politician George W. Ashburn and ordered them to 

be tried by a military commission. The trial was still 

going on when Congress accepted the new state government. 

Meade immediately disbanded the commission and released 

its records to the civil authorities. The prosecution 

was dropped. Though Congress sent Georgia Senators and 

Representatives back home when the state legislature 

expelled its Negro members in 1868, within a year 

Conservatives backed by a wave of Klan violence had nearly 

overthrown the Republicans. In 1870 Georgia was again 

placed under military authority, but General Terry, the 

new commander, refused to try civilians by military 

commission and generally did very little to curb white 

violence. The Conservatives conquered the state in the 

same year right under the nose of the Army. Though troops 

stationed in various parts of the state prevented violence 

on election day, the Conservative campaign of intimidation 

had already succeeded, and they won an overwhelming 

victory.^ 

In 1870 Georgia and three other laggard states-» 

Virginia, Mississippi, and Texas—were restored. Congress 
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had readmitted the other states in 1868* Their rights 

as states returned along with them. Republicans could 

no longer invoke the grasp of war theory to control the 

internal affairs of the insurrectionary states. Military 

commanders and commissions would no longer interfere 

32 
with Southern civilians. In early 1869 Congress dis¬ 

continued all but the purely educational operations of 

33 the Freedmen's Bureau. Theoretically, blacks and the 

Republican administrations they supported would be 

protected by ballots rather than bayonets. But if the 

forces of the federal government were powerless to protect 

blacks adequately, prospects for the new state governments 

were also dim. As early as October 1867 Pope warned 

Grant that even if military reconstruction was successful, 

troops "will be needed here for years to come. ... 

until passion has subsided and affairs have so settled 

down that the people without distinction of party can be 

relied on to enforce the Laws of the State." When states 

were readmitted, however, troop levels declined even 

further. Upon the restoration of Alabama the War 

Department sent a large number of troops stationed there 

to Texas, and Meade ordered the remaining soldiers to be 

concentrated at Mobile and Huntsville. 0. L. Shepherd, 

military commander and head of the Bureau in Alabama, 

told Howard that the order "will cause a gloom to settle 

upon the mind and heart of every well disposed citizen 
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in Alabama. Anarchy is surely impending. 

The demise of the Republican party in the South 

after 1868 is a familiar story. As other historians have 

ably demonstrated* the security of the black population 

from white violence and the continuation of Republican- 

35 controlled state governments were mutually dependent. 

The seeds of failure in Republicans' reconstruction 

policies* planted in the antebellum South* matured in 1866 

and were never uprooted. The sectional conflict during 

Reconstruction pitted the national government against 

intransigent >-whites who controlled or were able to stymie 

local government and were prepared to use massive 

violence to thwart the enforcement of the law. Blacks 

were trapped between the opposing forces and suffered 

from the failure of the national government and the 

victory of Southern whites. Republicans had attempted to 

substitute orderly legal processes for force as an 

arbiter of Southern race relations. At the same time they 

were careful to avoid what in their view were unlawful 

and unconstitutional extensions of national authority. 

In the end blacks were abandoned completely to the mercies 

of Southern whites in large part because Republicans 

refused on principle to subject local governments to 
a £ 

rigid national control. Their respects for state- 

centered constitutionalism triumphed over their concern 
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for protection of blacks from white violence. Law and 

order in the South was sacrificed in the name of legality 

and constitutionalism. 

Protesting against the removal of the Freedmen's 

Bureau from Kentucky in 1868, Assistant Commissioner 

Sydney Burbank eloquently described the central failure 

of Reconstruction America. "The school houses already 

erected" he said, "will only show blackened spots to tell 

that the Freedmen of [Kentucky] once had a friend who 

started in a noble cause and abandoned it Just as its 

good work began to be apparent. It will tell the work 

of a great government which struck the shackles from 

[the slaves], encouraged them in pursuit of education, 

thereby exciting against them the bitterest passion of 

their late masters, and then withdrew its power & 

37 protection and left them naked among their enemies." 



A NOTE ON THE TABLES 

The data recorded in Table I is based on 

Ulrich B. Phillips, "Slave Crime in Virginia," American 

Historical Review.XX (Jan. 1915), 336-340. Phillips dis¬ 

covered in the Virginia State Archives a set of vouchers 

recording payments to owners of slaves convicted of capi¬ 

tal offenses. While these provide important data on slave 

crime and law enforcement during the entire antebellum 

period, due to the limited nature of Phillips's inquiry 

into the subject and the limitations of the data itself, 

the statistics in Table 1 require further supplementation. 

For example, in 301 cases the crimes were designated merely 

as "felonies" or not specified at all. Moreover, though 

Phillips ascertained that over two-thirds of the slaves 

convicted of capital crimes were transported, he did not 

indicate the type of crimes that merited executive clemen¬ 

cy in the form of transportation. 

Fortunately there is additional material in the Vir¬ 

ginia State Archives that can be utilized to probe more 

deeply into matters of slave crime and law enforcement. 

Judges of county courts were required by law to send an 

abridged statement of the record of trial to the governor. 
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From these records and accompanying petitions from citi¬ 

zens who were interested in the fate of a particular slave 

the governor made a decision whether to transport the 

slave or allow a death sentence to be carried out. These 

provide an opportunity not only to discover important facts 

about a particular case but also to determine the par¬ 

ticular crimes that resulted in transportation. Moreover, 

the material allows a specific determination of the 301 

cases (out of a total of 1418 a considerable number) 

designated merely as "felonies" in the vouchers. Tables 

XI-X are based on an analysis of these materials for the 

years 1827-1830, 1833-1835. 

The particular chronological period was chosen origi¬ 

nally for the purpose of analyzing the effect of the 

Nat Turner insurrection, which occurred in 1831, on the 

enforcement of the criminal law in Virginia. After a 

brief period of panic, the administration of justice 

quickly returned to normal, and the governor was apparent¬ 

ly unaffected by the insurrection when he made decisions 

either to affirm death sentences or transport condemned 

slaves. Thus the Turner insurrection would not appear to 

have lessened the validity of this data as a sample of law 

enforcement in Virginia during the antebellum period. How¬ 

ever, like the data that Phillips assembled from the 

vouchers, this material is not entirely satisfactory as a 

basis for generalizing about slave crime and law enforce- 
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ment in Virginia. For instance, masters may have been 

able to keep certain crimes, assaults for example, out 

of the courts. A full understanding of slave crime and 

law enforcement will require careful comparison of the 

trial records with the vouchers over the entire antebellum 

period. Still, the data assembled in the tables should 

give at the very least a rough indication of the extent 

and nature of slave crime and the white response to the 

criminal activities of the slave population. 

In Tables II-V  the victims are white unless 

otherwise indicated. An asterisk (*) indicates that the 

convicted slave was a female. These tables record only 

the crimes that slaves committed against the persons of 

whites and blacks, not offenses against property. 
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TABLE I 

SLAVES CONVICTED OF CAPITAL CRIMES 
1790-1855, 1859-18641 

IN VIRGINIA 

TOTAL I4I82 

MURDER 346 

Master 56 

Mistress 11 

Overseer 7 

Other White Men 98 

Other- White Women 13 

Master's Children 2 

Other White Children 7 

Free Black Men 7 

Slave Men 59 

Slave Women 14 

Slave Children 12 

Persons Not Described 60 

RAPE 1053 

Actual 73 

Attempted 32 

POISONING AND ATTEMPTED POISONING 554 

ATTEMPTED MURDERS, ASSAULTS 1115 

INSURRECTIONS & CONSPIRACIES 91 

BURGLARY 257 

ROBBERY 15 

HORSE STEALING 20 

ARSON 906 

THEFT 24 
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^The vouchers for the period I856-I858 were missing. 
2 
Though this total reflects the entire number of 

convictions reflected in the vouchers, X include in the 
following breakdown only the major categories of crimes. 
301 offenses, for example, were designated only as 
"felonies." 

Two slaves were convicted of rape or attempted 
rape on free mulatto women, but the remainder of the 
victims were white. 

^Fifteen women were convicted of this offense. 

^Only two of the victims of this crime were black. 

^Twenty-nine women were convicted of arson. 
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TABLE II 

1827 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1. Murder of Master Death 

2. Murder of Master Death 

3. Murder of Master Death 

4. Murder of Master Death 

5 • Murder of Master Transportation 

6. Murder of Master Transportation 

7. Murder of Master Death 

8. ♦Murder of Mistress Death 

9. Murder of Master Death 

10. Murder (Slave Victim) Transportation 

ll. ♦Murder (her own child) Death 

12. Conspiracy with intent to poison Death 

13. Attempted Murder Transportation 

14. Assault with intent to kill Death 

15. Assault with intent to kill 

Breaking into dwelling house Death 

16. Shooting with intent to kill Transportation 

17. Assault with intent to kill Transportation 

18. Rape Death 

19. Attempted Rape Death 

20. Attempted Rape Transportation 

21. Robbery Death 
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TABLE III 

1828 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1. Murder ? 

2. Murder & Rape Death 

3. Murder Death 

4. Murder Pardoned 

Murder Transportation 

6. Murder (slave victim) Death 

7. Murder (slave victim) Transportation 

8. Murder (slave victim) Transportation 

9* Murder (slave victim) Transport ation 

10. Attempted Murder Transportation 

11. Assault ? 

12. Assault ? 

13. Assault Transportation 

14. Rape Transportation 

is. Attempted Rape Death 
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TABLE IV 

1829 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1, Murder Death 

2. Murder Death 

3 • * Mur der Death 

4. Murder (master's son) Death 

5. Murder of master Death 

6. Conspiracy to poison Transportation 

7. Conspiracy to murder 
(master and mistress) Transportation 

8. Conspiracy to murder Death 

9. ^Attempted poisoning Transportation 

10. Attempted poisoning Transportation 

11. Assault Transportation 

12. Assault Transportation 

13. Assault Transportation 

14. Assault Transport ation 

15. Assault (free black victim) Transportation 

16. Rape Death 

17. Rape Death 

18. Attempted Rape Death 
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TABLE V 

1830 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1. Murder of master Death 

2. Murder of master Transportation 

3. Murder of master Transportation 

4. Murder Death 

5. Murder (slave victim) ? 

6. Manslaughter (slave victim) Transportation 

7. Assault with intent to kill Transportation 

8. Attempted Rape Transportation 

9. Attempted Rape Transportation 
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TABLE VI 

1833 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1. Murder Death 

2. Murder Death 

3. Murder Death 

4. *Murder Transportation 

5. Murder Death 

6. Murder (slave victim) ? 

7. Murder (slave victim) Transportation 

8. Attempted Murder Transportation 

9. Rape Death 

10. Rape Death 

11. *Assault 7 

12. Robbery Death 
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TABLE VII 

1834 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1. Murder of master Death 

2. Murder of master Death 

3. Murder Death 

4. *Murder (white child) Death 

5. *Murder (her own child) Transportation 

6. Murder (slave victim) Transportation 

7. Conspiracy to murder Transportation 

8. Assault with intent to kill Transportation 

9. Rape Death 

10. Assault Transportation 

11. Assault Transportation 
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TABLE VIII 

1835 CAPITAL OFFENSES COMMITTED AGAINST PERSONS 

1. Murder Death 

2. Murder Transportation 

3* Murder (free black victim) Transportation 

4* Assault Transportation 

5. Robbery Death 

6. Robbery Death 

7• Robbery Death 

8. Robbery Transportation 

9• Seditious Language 
(sentenced to death in 1831— 
changed to transportation in 
1835) Transportation 
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TABLE IX 

CAPITAL OFFENSES COMMITTED AGAINST THE 
PERSONS OF WHITES, 1827-1830, 1833-1835 

Murder 

Death 25 

Transportation 7 

Pardoned 1 

Unknown _1 

Total 

Conspiracies, Attempted Murders, Assaults 

Death 9 

Transportation 22 

Unknown 

Total 

Rape (Actual) 

Death 6 

Transportation JL 

Total 

Rape (Attempted) 

Death 3 

Transportation 

Total 

TOTAL DEATHS 43 

TOTAL TRANSPORTATIONS 33 

TOTAL PARDONS 1 

TOTAL UNKNOW Jk 

34 

34 

7 

6 

' TOTAL 81 
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TABLE X 

CAPITAL OFFENSES COMMITTED AGAINST THE 
PERSONS OF BLACKS, 1827-1830, 1833-1835 

Murder 

Death 2 

Transportation 8 

Unknown 2 

Total 

Manslaughter, Assault 

Transportation 2 

Total 

TOTAL DEATHS 2 

TOTAL TRANSPORTATIONS 10 

TOTAL UNKNOWN 2 

TOTAL 

12 

2 
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FOOTNOTES 

ABBREVIATIONS 

1. U.S. Bureau of Refugees, Freedmen, and 
Abandoned Lands, "Selected Series of Records Issued by 
the Commissioner; 1865-1872 " microfilm will be cited 
as BFRAL, "Selected Series of Records.” 

2. U.S. Bureau of Refugees, Freedmen, and 
Abandoned Lands; "Registers and Letters Received by the 
Commissioner of the Bureau, 1865-1872," microfilm will 
be cited BRFAL, "Letters Received." Since these records 
are poorly indexed, they will be cited by reel number 
also. 

3* U.S. Bureau of Refugees, Freedmen, and 
Abandoned Lands, "Records relating to Georgia," will 
be cited as Ga. 

4« National archives collections in Record Group 
105 will simply be cited by the name of the state. 



CHAPTER I 

Creswell's Executors v. Walker, 37 Ala. 229, 234 
(1861). Even on the civil side of the law there were 
some exceptions. Consider this statement by the Tennes¬ 
see Supreme Court in Ford v. Ford, 26 Tenn. 71 (1846): 

But we are met with the objection that none 
but free persons have a right to sue, and 
that the persons of color in this case are 
still slaves. A slave is not in the con¬ 
dition of a horse or an ox. His liberty is 
restrained, it is true, and his owner controls 
his actions and claims his services. But he 
is made after the image of the Creator. He 
has mental capacities, and an immortal princi¬ 
ple in his nature, that constitute him equal 
to his owner but for the accidental position 
in which fortune has placed him. The owner 
has acquired conventional rights to him, but 
the laws under which he is held as a slave 
have not and cannot extinguish his high-born 
nature nor deprive him of many rights, which 
are inherent in man. Thus while he is a 
slave, he can make a contract for his freedom, 
which our laws recognize, and he can take a 
bequest of his freedom, and by the same will 
he can take personal or real estate. 

2 
Stanley M. Elkins, Slavery: A Problem in American 

Institutional and Intellectual Life (Chicago, 1968), 52-63» 
Carl Degler, Neither Black nor White: Slavery and Race 
Relations in Brazil and the United States (New York, 1971), 
25-39, after delving more deeply into original sources 
than Elkins, has shown that Elkins's conclusions about the 
complete suppression of the personality in American slave 
law are incorrect. Even at the time Elkins wrote, however, 
there were indications in some of the secondary litera¬ 
ture on slavery that the laws of the Southern states did 
not define the slave as mere property. See James Benson 
Sellers, Slavery in Alabama (Birmingham, 1950), 241} 
Ralph B. Flanders, Plantation Slavery in Georgia (Chapel 
Hill, 1933), 246; Chase C. Mooney, Slavery in Tennessee 
(Bloomington, 1957), 27} Kenneth M. Stampp, The Peculiar Insti¬ 
tution: 'Slavery in the Antebellum South (New York, 1956), 192; 
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Thomas R. R* Cobb, Law of Negro Slavery in the United 
States of America (Repr. ed., New York, 1968 £origi¬ 
nally published I858J), 83* 

3U.S. v. Amy, 24 Fed. Cas, 792, 794 (No. 14,445) 
(1859)* For Howard's argument see 793-809» 

^For example, Taney could have cited The Federalist 
Papers. In Federalist No. 54 James Madison, describing 
the way in which a Southerner would classify the legal 
status of slaves, wrote that " ' • . .we must deny the 
fact that slaves are considered merely as property, and 
in no respect whatever as persons. The true state of 
the case is that they partake of both these qualities: 
being considered by our laws, in some respects, as persons, 
and in other respects as property.1" The Federalist 
Papers, introduction by Clinton Rossiter (New York, 1961), 
337» 

5U.S. v. Amy, 24 Fed, Cas. 792, 810 (No. 14,445) 
(1859)» Taney's opinion proceeds from 809-811. 

°Cobb, Law of Negro Slavery. 89, 263» 
•j 
'Helen T. Catterall, ed., Judicial Cases Concerning 

Slavery and the American Negro (5 vols., Washington, D.C., 
I926-1937)> II, 277J State v. Simmons & Kitchen, 1 
Brevard 6 (S. C. 1794)» 

^State v. Bill, 8 Robinson 527 (La. 1844); State v. 
Dick, 4 la. Ann. 182 (1849); State v. Kitty, 12 La. Ann. 
805 (1851); State v. Jack, 14 La. Ann. 385 (1859). 

9Baker & Sheffield v. State, 15 Ga. 498 (1854); 
William v. State, 18 Ga. 356 (1855). 

10Clem v. State, 9 Fla. 246, 254 (i860); Withers 
v. Coyles, 36 Ala. 320 (i860). 

X1State v. Levin, 4 N. C. 193 (1815); State v. 
Edward, 15 N. C. 278 (1833). 

12 
This case was unreported but was discussed in the 

two cases cited immediately below. 

13State v. Tom, 44 N. C. 207, 208-209 (1853); State 
v. Peter, 53 N. C. 14, 18 (i860). 

^Bone v. State, 18 Ark. 109 (1856); Sarah v. State, 
18 Ark. 114 (1856). 
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^Cobb, Law of Negro Slavery, 265 and n. 3» 

■^Moffat v. Vion, 5 La. 346 (1833); Hewet & Co. v. 
Wilson, 7 la. 71 (1834); Hart & Co. v. St. Romes et al., 
7 La. 586 (1834); Collingsworth v. Covington, 2 La. Ann. 
406 (1847); Hynson v. Meuilion, 2 La. Ann. 798 (1847); 
Maille v. Bios, 15 La. Ann., 100 (i860). 

^Bone v. State, 18 Ark. 109 (1856); Ewing v. 
Thompson, 13 Mo. 132 (1850); Fackler v. Chapman, 20 Mo. 
249 (1855). 

^Campbell v. Staiert, 6 N. C. 286 (1818); Wright 
v. Weatherly, 15 Tenn. 240, 248 (1835). 

■^Flanders, Plantation Slavery in Georgia, 36; Ivan 
E. McDougle, Slavery in Kentucky, 1792-1865 (Repr. ed., 
Westport, Conn., 1970). 

20 
For the standard statement that the slave codes 

were based on those of Virginia and South Carolina without 
emphasis on the subsequent changes that other states made 
see Phillips, American Negro Slavery (New York, 1918), 
492-493; Stampp, The Peculiar Institution, 206. 

21 
Phillips, American Negro Slavery, 493-494; George M. 

Stroud, A Sketch of the Laws Relating to Slavery (Repr. 
ed., New York, 1968 [originally published 1Ô56J, 71> note. 

22 
Jeffrey R. Brackett, The Negro in Maryland: A 

Study of the Institution of Slavery (Baltimore, 1889), 
117-126, quoted material on 120. 

2*J 
John C. Hurd, The Law of Freedom and Bondage 

(2 vols., New York, 1858, 1862), II, 77, 79, 21; 
James C. Ballagh, A History of Slavery in Virginia 
(Baltimore, 1902),"TT7l 

2d 
H. M. Henry, The Police Control of the Slave in 

South Carolina (Emory, Va., 1914), 52; Flanders, Plantation 
Slavery in Georgia, 262 and see also 255; State v. Levin, 
4 N. C. 193 (1815). 

^State v. Peter, 1 Stewart 38 (Ala. 1827); Flanders, 
Plantation Slavery in Georgia, 255-263; Van Buren v. 
State, 24 Miss. 512 (1852); Charles S. Sydnor, Slavery in 
Mississippi (New York, 1933)* 83; Williamson S. Oldham 
and George W. White, A Digest of the General Statute Laws 
of the State of Texas (Austin, 1^59), Penal Code, 
Part III, Title III, Ch. II, Art. 825; The Code of Alabama 
(Montgomery, 1852), Part 4> Title I, Chapter 2, Article 4> 
Sec. 3314. 
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^Winston Coleman, Jr., Slavery Times in Kentucky 
(Chapel Hill, 1940), 262-263. 

^Harrison A. Trexler, Slavery in Missouri« 1804-1865 
(Baltimore, 1914), 73* n. 64; see also Nathan v. State, 
8 Mo. 631 (1844). 

2Q 
Archives of Virginia, Richmond, Virginia, Executive 

Papers, Letters Received (hereinafter cited as Va. Exec. 
Corr.), Petition of Sundry Citizens of Patrick County, 
n. d., July 12-20 folder; Flanders, Plantation Slavery 
in Georgia, 267» 

29Charles v. State, 11 Ark. 389 (1850). 

30 Stroud, A Sketch of the Laws Relating to Slavery, 
85-86; McDougle, Slavery in Kentucky, 38; The Revised 
Statutes of Kentucky (2 vols.V Cincinnati, 1852), II, 
Ch. 93, Art. VII, Secs. I, V, VII, VIII. 

31 Stroud, A Sketch of the Laws Relating to Slavery, 
77-80. 

^2North Carolina Revised Code (1854) (Boston, 1855), 
Ch. 107, Sec. 44* Whites could be put to death for such 
offenses as dueling, burglary, arson, and stealing a 
slave. Ubid., Ch. 34* A Digest of the Statutes of 
Arkansas (1856) (Little RockT 1858). The Revised Statutes 
of the State of Missouri (2 vols., Jefferson City, 1856). 

33 ̂Stroud, A Sketch of the Laws Relating to Slavery, 
845 State v. Tom, 13 N. C. 371 (1830). 

^Goodell, The American Slave Code (Repr. ed., New 
York, 1968 [originally published 1Ô53J), 309} Stroud, 
A Sketch of the Laws Relating to Slavery, 70; Sellers, 
Slavery in Alabama, 261. 

-ÎÇ 
Stroud, A Sketch of the Laws Relating to Slavery, 

88; Cobb, Law of Negro Slavery, 266. 

JUKentucky law allowed the governor to commute death 
sentences of slaves in certain cases, but there is no 
evidence in the secondary literature that slaves were 
ever imprisoned. Kentucky Revised Statutes, II, Ch. 107, 
Sec. XXV. 

37 Orville W. Taylor, Negro Slavery in Arkansas 
(Durham, 1958), 234» Taylor does not indicate that 
imprisonment was abolished but see Hurd, The Law of Freedom 
and Bondage, II, 174» Also the 1856 digest of statutes 
did not allow imprisonment of slaves. 
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^ Brackett, The Negro in Maryland, 96, 123-126. 
Apparently a special act was first passed in 1845 
allowing imprisonment for the single condemned slave, 
then later in the session the legislature enacted a 
general law on the subject. Compare The Maryland Code 
(2 vols., Baltimore, i860) with others.' cited - in this 
chapter. 

39 Revised Statutes of Louisiana (New Orleans, 1856), 
49-50; Joe Gray Taylor, Negro Slavery in Louisiana 
(Baton Rouge, 1953), 209; State v. Lewis, 3 La. Ann. 
309, 399 (I848). 

AÙ 4 Stroud, A Sketch of the Laws Relating to Slavery, 
77-80. 

4 The following discussion is based on an analysis 
of the codes and revised statutes cited in the "Bibli¬ 
ographic ' Essay." Specific citations are given only 
when a particular state is mentioned. 

42Alabama Code, Part 4, Title 1, Ch. 2, Art. X, 
Sec. 3312, 3314; State v. Stephen, 15 Ala. 534 (1849); 
Bob v. State, 29 Ala. 20 (1856); Henry v. State, 33 Ala. 
389 (1859)$ The Revised Code of the Statute Laws of The 
State of Mississippi (Jackson. 1957). Ch. XXXIII. Sec.X, 
Art. 55. 

43Texas Laws, Title III, Ch. 1, Art. 819 (assault 
with a deadly weapon); Mississippi Code, Ch. XXXIII, 
Sec. XI, Art. 58 (maiming). 

44Louisiana Revised Statutes, 50. 

45The Code of Tennessee (1857-1858) (Nashville, 1858), 
Title 5, Ch. 3, Art. II, Sec. 2623; ibid. Art. Ill, 
Sec. 2628; Ex parte Vincent, 26 Ala. 145, 153 (1845); 
Alabama Code, Part 4, Title 1, Ch. 2, Art. X, Sec. 3308; 
for a similar burglary statute see Mississippi Code. 
Ch. XXXIII, Sec. XI, Art. 58; on Virginia see the chart 
in Stroud, A Sketch of the Laws Relating to Slavery, 77-80. 

4^Macon v. State, 23 Tenn. 411 (1844). 
A *1 
'Ex parte Boylston, 2 Strobhart 41, 46 (S. C. 1847). 

a O 

For a helpful abstract of the legislation of 
Southern states in the nineteenth century see Hurd, 
The Law of Freedom and Bondage. II; see also infra, 78-79» 
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^See e. g. Stampp, The Peculiar Institution, 206-208. 
However I disagree with Stampp*s unqualified assertions 
that the slave codes were based on those of Virginia and 
South Carolina and that the codes grew more severe during 
the nineteenth century. 

~*°Texas Laws, Title II, Art. 802, Sec. 8} #ee also 
infra, Ch. 2. 

51State v. Bill, 35 N.CC. 254, 256-257 (1852). 

^2Ex parte Boylston, 2 Strobhart 41, 45 (S. C. 1847)* 

”*^Mayo v. James, 12 Grattan 17 (Va. 1855); State ex 
rel. Fanning & Lord v. Mayor of Charleston, 12 Richardson 
480, 481-482 (S. C. 1860). 

^This statement is based on an examination of the 
Baltimore ordinances from the 1820’s to the Civil War. 
Thus Richard Wade's statement in Slavery in the Cities 
(New York, '19647, 109 that "By.the late-ante-bellum decade 
every city had developed a severely detailed body of laws 
’'concerning1 Negroes * " required modification. 

^See generally Wade, Slàvery in the Cities, 80-110, 
l80-208; Henry, The Police Control of the Slave in South 
Carolina. 48-50; Phillips, American Negro Slavery, 497-498. 

^Sydnor, Slavery in Mississippi, 94; Wade, Slavery 
in the Cities, 186; John W. Blassingame, The Slave Com¬ 
munity; Plantation Life in the Antebellum South (New 
York, 1972), 194-196; Luke v. State, 5 Fla. 1&5, 195 
(1853). 

Ç7 
Phillips, American Negro Slavery, 501; Gerald W. 

Mullin, Flight and Rebellion: Slave Resistance in 
Eighteenth Century Virginia (New York, 1972), 127* 

^Mark Hepler, "Color, Crime, and the City" (Ph.D. 
diss., Rice University, 1972), 43-45, 60-61, 75-79, 70, 
74-75, 78-89. 

^Ibid. t 80; Henry, The Police Control of the Slave 
in South Carolina. 49-50. 

^Sellers, Slavery in Alabama, 257-258; Wade, Slavery 
in the Cities. 80-110, 180-208. 

^George M. Frederickson and Christopher Lasch, "Re¬ 
sistance to Slavery," Civil War History, XIII (Dec. 1967). 
315-329, 318. 
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^2Degler, Neither Black Nor White, 51-52; on Florida 
see Herbert Aptheker, American Negro Slave Revolts 
(New York, 1943), 8S-ST. 

■ A *2 
^The most important work on the Nat Turner revolt 

has only recently been published. Henry Irving Tragle, 
The Southampton Slave Revolt of 1831? A Compilation of 
Source Material (Amherst. 1971)» Though the author's 
editorial comments and discussion of previous historical 
literature on the revolt are excellent, the primary 
value of the book is the gathering of all relevant source 
materials so that historians can make their own judgments 
about this controversial chapter in the history of slavery. 
Marion D. deB. Kilson, "Towards Freedom: An Analysis of 
Slave Revolts in the United States,? Phylon, XXV (Summer 
1964), 175-189, 176-177. 

^Mullins, Flight and Rebellion, 65* 

65 On rape see infra, 68-71; Tragle, The Southampton 
Slave Revolt of 1831. 4. 

^Va. Exec. Corr, Petition, n. d.; for other examples 
see Simon v. State, 5 Fla. 285 (1853) (the residents of 
Pensacola thought this crime serious enough to threaten 
the slave with mob violence); Wyatt v. State, 25 Ala. 9 
(1854) (sentenced to death for burning his master's gin- 
house); State v. Freeman, 49 N. C. 18 (1856) (free black 
woman servant accused of burning her master's house); 
State v. Sam, 53 Ni C. 115 (i860) (Sam and two others 
sentenced to death for burning house where the deceased 
white was sleeping); see also Coleman, Slavery Times in 
Kentucky, 263-264 who stresses arson as an outlet for 
slave rebelliousness. 

^Va. Exec. Corr., Commonwealth v. Lim, Sept. 26, 1833, 
Aug. 1-Oct. 31 folder. 

68Godfrey v. State, 31 Ala. 323 (I858); Va. Exec. 
Corr., Commonwealth v. Nelly, May 30, July 1834 folder; 
Dinah v. State, 39 Ala. 359 (1864); Coleman, Slavery Times in 
Kentucky, 264-26ÔJ for other cases see Mary v. State, 
5 Mo. 71 (1837); Ann v. State, 30 Tenn. Ill (1850); 
Elizabeth v. State, 27 Tx. 329 (1863). 

69Joe v. State, 16 Fla. 591, 599-600 (1856); Va. 
Exec. Corr., John D. Dosewell to Gov. & Exec. Council, 
Aug. 9, 1828, Aug. 1-10 folder; Flanders, Plantation 
Slavery in Georgia, 267; for the more exotic poisons see 
Johnston, Race Relations in Virginia & Miscegenation in 
the South 1776-1860 (Amherst. 1970), 27; for cases in 
other states see Jane v. Commonwealth, 2 Metcalf 30 
(Ky. 1859); State v. Clarissa, 11 Ala. 57 (1847); Josephine 
v. State, 39 Miss. 613 (1861). 
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7°Gilbert v. State, 26 Tenn. 430 (1847)? Va. Exec. 
Corr., Commonwealth v. Judy, Aug. 25, 1827* Sept. 21-30, 
1827 folder? ibid., Commonwealth v. Billy, Sept. 27, 1827, 
Sept. 21-30 folder? ibid., Commonwealth v. Frederick, 
Jan. 26, 1829» Feb. 10-20 folder. 

71State v. Tom, 13 N. C. 371, 373 (1830)if Va. Exec. 
Corr, Richard K. Craler to Gov., April 2, 1827? ibid., 
Commonwealth v. Petty et al., Sept. 10, 1830, May-Sept., 
1830 folder (in this case the female slaves involved 
were transported, but the male slaves were hanged)? 
Coleman, Slavery Times in Kentucky, 268; see also e. g. 
Dick et al. v. State, 30 Miss. 593 (1856) (three slaves 
strangled their master while he was asleep)? and see the 
cases discussed in Sellers, Slavery in Alabama. 247-249* 

72 See e. g. Va. Exec. Corr., Commonwealth v. Israel, 
April 7» 1834» April 1834 folder; ibid., Commonwealth v. 
Nelson, Oct. 5» 1834» Oct. 1834 folder; State v. Jonas"& 
Sam, 6 La. Ann. 695 (1851); Tom v. State, 27 Tenn. 68 
(1847). 

73 '^Flanders, Plantation Slavery in Georgia, 246; for 
another case arising from a slave's confrontation with 
a patrol see Scott v. State, 37 Ala. 117 (1861); Kelly 
v. City Council of Charleston, 4 Rich. 426 (1851)? see 
also Moses v. State, 29 Tenn. 303 (1850). 

7 ^Johnston, Race Relations in Virginia. 28; for an 
excellent analysis of this personality type among plan¬ 
tation slaves see Blassingame, The Slave Community, 
133-134, 211-213* 

7^Flanders, Plantation Slavery in Georgia, 265-266; 
Austin v. State, 14 Ark. 555» 558 (1854). 

7^Va. Exec. Corr., Commonwealth v. Ben, Feb. 9» 1835» 
Feb. 1835 folder; ibid., Commonwealth v. Alien, Oct. 19, 1827» 
Oct. 12-30 folder; Johnston, Race Relations in Virginia, 28. 

77Mullins, Flight and Rebellion, 58-59? Brister v. State, 
26 Ala. 107 (1855). 

78 
'with the exception of Phillips every historian who 

has seriously discussed the subject of slave crime has ar¬ 
rived at a similar conclusion. Flanders, Plantation Slavery 
in Georgia. 265 wrote that "Of the numerous cases of murder 
by slaves recorded, the maj'ority were committed upon over¬ 
seers and masters, usually because of cruel treatment." 
Sellers, Slavery in Alabama. 245 observed that "The re¬ 
cords of such cases are both horrible and pitiful: horri¬ 
ble because of the dark violence they reveal, pitiful 
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because of the abject fear of being killed themselves, 
which often underlies the record." And Johnston, Race 

.Relations in Virginia. 29 maintained that "Since slave 
crimes arose from the discipline of the slave system ... 
the crimes were rooted in the system. Not all the masters 
were oppressive, and not all the slaves were rebellious, 
but where crimes occurred, oppressive conditions were re¬ 
sponsible for the murderous act." 

79State v. Mann, 13 N. C. 167 (1829). For a fuller 
discussion of this case see infra, 169-173. 

8°State v. Will, 18 N. C. 121, 145, 171, 172 (1834). 

8lState v. Jarrott, 23 N. C. 63, 71 (I84O). 

8 2 
State v. Caesar, 31 N. C. 269, 280, 287, 296, 295 

(1849). In 1857 the court balked at extending the princi¬ 
ples of these cases where there had been initial resistance 
by the slave. State v. Davis, 49 N. C. 343 (1857). 

8^State v. Abram, 10 Ala. 928 (1847)} Dave v. State, 
22 Ala. 23 (1853)} on Mississippi's and other states' 
laws see supra, 25} Jim v. State, 15 Ga. 535, 543 (1854)} 
see also Wesley v. State, 37 Miss. 327 (1859) and Jacob v. 
State, 22 Tenn. 48I (1842). 

84Ulrich B. Phillips, "Slave Crime in Virginia," 
American Historical Review. XX (Jan. 1915), 336-340. 

8^Tragle, The Southampton Slave Revolt of 1831. 453. 

86 va. Exec. Corr., Sanford Chancellor to Gov., 
March 25, 1828. 

87E« g. ibid., Petition and Edwd. B. Wood to Gov., 
June 26, 1834, July 1834 folder} ibid., Petition accompany¬ 
ing Commonwealth v. Gabriel, June 20, 1829, June 11-20, 1829 
folder. 

88 Ibid., Petition accompanying Commonwealth v. Dick, 
July 11, 1831, July 1831 folder. 

89Stephen v. State, 11 Ga. 225, 239 (1852). 

9C)Wyatt v. State, 32 Tenn. 281, 283 (1852)} Lewis v. 
State, 30 Ala. 54 (1857)} Commonwealth v. Fields, 4 Leigh 
648 (Va. 1832) {here the- a&teused was a free biack); 
Pleasant v. State, 13 Ark. 360 (1853)} Taylor, Negro 
Slavery in Arkansas. 233* 
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^Pleasant v. State, 13 Ark. 360, 377 (1853)» State 
v. Jim, 12 N. C. 324 (1828); State v. Anderson, 19 Mo. 
241, 245 (1853); Cato v. State, 9 Fla. 163 (i860); State 
v. Jefferson, 28 N. C. 222 (I846). 



426 

CHAPTER II 

^Goodell, The American Slave Code, 309$ State v. 
Jim, 48 N. C. 34S (1856). 

2 
Taylor, Negro Slavery in Arkansas, 234-235» Gilliam 

v. Senter, 9 AlaV 395 (I846). 
3 
''Quoted in Elkins, Slavery, 56. 

^State v. Hoover, 20 N. C. 393 (1839). 

^See infra, 173 and n. 32. 

^See Stampp, The Peculiar Institution, 177-190. 

7 
Quoted in Goodell, The American Slave Code, 167. 

O 

°See Wade, Slavery in the Cities, 94-96. 
o 
Frederick Law Olmsted, A Journey in the Back Country 

(New York, i860), 44. 

^Alabama Code, Part I, Title 13» Ch. 4» Art. 1, 
Sec. 1009» Louisiana Revised Statutes, 59» Tennessee Code, 
Part I, Title 5» Ch. 2, Art. 4» Sec. 2611. 

"^E. g. Alabama Code, Part I, Title 13» Ch. 4» 
Sec. 3012.-3016*; Arkansas Statutes, Ch. 162, Art. V, Sec. 51» 
Tennessee Code, Part I, Title 5» Ch. 3» Art. 1, 
Sec. ZfrZL-2622; Mississippi Code, Ch. XXXIII, Sec.. X, 
Art. 45» 49. 

12 
Missouri Statutes, II, Ch. 114» Sec. 3» North 

Carolina Code, Ch. 107» Sec. 60. 

13 
Walker v. Brown, 30 Tenn. 125 (1850); Thompson et 

al. v. State, 25 Ala. 41 (1854). 

^See infra, 172 and n. 28. 

^Henry, The Police Control of the Slave in South 
Carolina, 31-32. 
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E. g. in Virginia the county courts appointed 
patrols while in Mississippi the county boards of 
police performed this function. The Code of Virginia 
(Richmond, i860), Title 28, Ch. 98» pp. 491-492; 
Mississippi Code, Ch. UX, Sec. VII, Art. 36. 

17 7State et rel. Johnson v. Martindale, 1 Bailey 163 
(S. C. 1829)» Robert Toombs consistently paid fines 
for refusing to ride patrol. Flanders, Plantation Slavery 
in Georgia, 277» 

18 Coleman, Slavery Times in Kentucky, 98, n. 30. 
10 ̂Quoted in Henry, The Police Control of the Slave 

in South Carolina, 34* 

20 
Hervy v. Armstrong, 15 Ark. 162, I64 (1854)» 

21 
E. g. Alabama Code, Part 1, Title 13, Ch. 3» 

Sec. 992-993» Arkansas Statutes, Ch. 124» Kentucky Revised 
Statutes. II, Ch. 73» Sec. IV; Missouri Statutes, II, 
Ch. 121, Sec. 5» Tennessee Code, Part II, Ch. 2, Title 5» 
Art. I, Sec. 2574* 

22Virginla Code (i860), Title 28, Ch. 98, pp. 491-492; 
The Arkansas Supreme Court ruled in Hervy v. Armstrong, 
15 Ark. 162, 164-165.0-854) that slaves must be carried 
before a justice of the peace before punishment could be 
administered, but an I856 digest of statutes (see supra, 
n. 21) gave patrols the discretionary power to administer 
twenty lashes. 

21 Porteous v. Hazel, Harper 332 (S. C. 1824); 
Virginia Code (i860), Title 28, Ch. 98, pp. 491-492; 
Louisiana Revised Statutes, p. 59; Alabama Code, Part 1, 
Title 13, Ch. 3, Sec. 992. 

2^Richardson v. Saltar, 4 N. C. 371 (1817); Hogg v. 
Keller, 2 Nott & McCord 113 (S. C. 1819); Loussade v. 
Hartman, 16 La. 117 (I840). 

2^Hervy v. Armstrong, 15 Ark. 162 (1854)» 

2^Porteous v. Hazel, Harper 332 (S. C. 1824)* 

27State v. Hailey, 28 N. C. 21, 23 (1845). See 
also Walker v. Brown, 30 Tenn. 125 (1850) and especially 
State v. Atkinson, 51 N. C. 77 (1858) where three men, 
calling themselves a patrol, stabbed a slave several 
times and then whipped him. 
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n O 

Catterall, Judicial Cases, II, 320-321. For 
another case of malicious patrol activity see Tate v. 
O'Neal, 8 N. C. 220 (1821). Again the slave suffered 
because of the patrollers' hostility to the master. 

29 7For other cases on patrol abuses see Tomlinson 
v. Darnall, 39 Tenn. 304 (1859)j Duprerier v. Dautrive, 
12 La. Ann. 664 (1856); Tennent v. Dendy, Dudley 83 
(S. C. 1837); Catterall, Judicial Cases. II, 416-417. 

30 For the Olmsted quote see Wade, Slavery in the 
Cities, 98; on budgets see ibid., 98-IOOJ for laws 
restricting blacks see supra, 33-34» 

31 
Wade, Slavery in the Cities, 100j Henry, The Police 

Control of the Slave in South Carolina, 44-45; Hepler, 
"Color, Crime and the City," 248-249 » 

22 
Wade, Slavery in the Cities, 101-102; Henry, 

The Police Control of the Slave in South Carolina, 39* 44-45* 

33 For statements that the patrols were ineffective 
see Sydnor, Slavery in Mississippi, 79-83; Flanders, 
Plantation Slavery in Georgia, 278; Brackett, The Negro 
in Maryland, 110-111. For statements that the patrols 
were effective see Coleman, Slavery Times in Kentucky, 97; 
Henry, The Police Control of the Slave in South Carolina, 
39; Robert S. Starobin, Industrial Slavery in the Old 
South (New York, 1970), 113-114; Phifer, "Slavery in 
Microcosm: Burke County, North Carolina," Journal of 
Southern History, XXVIII (May 1962), 150. For carefully 
balanced statements see Taylor, Negro Slavery in Arkansas, 
210; Taylor, Negro Slavery in Louisiana, 204» 

3^Cobb, Law of Negro Slavery, 269-270. 

^Brackett, The Negro in Maryland. 139-140; Statute 
Law of Georgia (Savannah, New York, Ï845), Ch. XXXI, 
Art. 1; The Code of Virginia (1848) (Richmond, I849), 
Title 49, Ch. CLVII, Sec. 1, 3; ibid., Title 55, 
Ch. CCXII, Sec. 13. 

36Alabama Code, Part 4, Title 1, Ch. 2, Art. X, 
Sec. 3317; Sydnor, Slavery in Mississippi, 83-84; 
Mississippi Code, Ch. XXXIII, Art. 68; Minor v. State, 
36 Miss. 030, 636 (1859). Virginia and North Carolina 
also allowed the master an appeal to the next highest 
court, though only one justice presided at the original 
trial. Virginia Code (i860), Title 55, Ch. 212, Sec. 15; 
North Carolina Code, Ch. 107, Sec. 33» 
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37Missouri Statutes. I, Art. IX, Ch. 50, Sec. 30-31; 
Trexler, Slavery in Missouri. 78. The Missouri Supreme 
Court ruled in State v. Joe, 19 Mo. 223 (1853) that there 
was no appeal from such a trial. 

3^Alabama Code. Part 4, Title 1, Ch. 2, Article X, 
Sec. 3316, 3322-3327; Texas Code of Criminal Procedure 
(1857)* Ch. Ill, Art. 3292; A Digest of the Laws of Texas 
(Philadelphia, 1950), Art. 2563. 
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r 4 

** For Delaware see Hurd, The Law of Freedom and 
Bondage, IX, 79;.for Maryland see Brackett, The Negro in 
Maryland, 122. 
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Editorial, "On the Abolition of the Grand Jury," Albany 
Law Journal, 102-104; Hurtado v. California, 110 U.S. 516 
(1884).  

66Stephen v. State, 11 Ga. 225, 239 (1852)} Isham 
v. State, 33 Tenn. 78, 80 (1853). 



432 

7State v. Dick, 6 N. C. 285 (1818); State v. 
Sandy, 25 N. C. 379 (1843); see also e. g. State v. 
Cherry, 7 N. C. 12 (1819); State v. Martin, 14 N. C. 268 
(1832); State v. Jesse, 19 N. C. 284 (1837)» 

68John v. State, 24 Miss. 569 (1852). 

^Grandison v. State, 21 Tenn. 471 (I84D; Elijah 
v. State, ibid., 476. 

70 For other examples see Nash, "Fairness and 
Formalism," 79-81. 

7^State v. Moses, Minor 393» 394 (1824)» In the 
midst of the Civil War the Alabama Supreme Court reversed 
a slave*s conviction because of a mere clerical error in 
the indictment. See Aaron v. State, 39 Ala. 75 (1863)» 

72 See e. g. Goodell, The American Slave Code, 314» 

78Ballagh, A History of Slavery in Virginia, 85» 

7^Louisiana Revised Statutes, 55-58; Sellers, 
Slavery in Alabama, 218-219 (in Alabama only two-thirds 
of the jurors had to be slaveholders); John S. Bassett, 
History of Slavery in North Carolina (Baltimore, 1899)» 
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60State v. Walker, 4 N. C. 471 (1817). 

^See e. g. State v. Coleman, 5 Porter 32 (Ala. 1837)} 
State v. Flanigan, 5 Ala. 477 (1843); State v. Jones, 5 Ala. 
666 (1843); State v. Slack, 6 Ala. 676 (1844)5 Hudson v. 
State, 34 Ala. 255 (1859)5 Fields v. State, 9 Tenn. 141 
(1829)S Rowe v. State, 30 Tenn. 337 (1851)5 Camp v. State, 
25 Ga. 689 (1858); Bailey v. State, 26 Ga. 579 (1858); Cox 
v. State, 32 Ga. 515 (1861); State v. Piver, 3 N. C. (1799)5 
State v. Yeates, 11 N. C. 78 (1825)5 Commonwealth v. Cohen 
2 Va. Cas. 158 (1819); Brooks v. Commonwealth,>4 Leigh 
(Va. 1833)5 State v. Seaborne, 8 Robinson 518 (La. 1843)5 
Chandler v. State, 2 Tx. 305 (1847)5 State v. Fleming, 2 
Strobhart 464 (S. C. 1848)5 Kelly & Little v. State, 3 
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S&M 409 (Miss. 1844)Î Dowling v. State, 5 S&M 664 (Miss. 
1846); Jolly v. State, 13 S&M 223 (Miss. 1849); Jenkins 
v. State, 30 Miss. 408 (1855)} Oliver v. State, 39 Miss. 
526 (i860). 

^Catterall, Judicial Cases, IX, 343» 



CHAPTER IV 

Hurd, The Law of Freedom and Bondage» II, 104 (herein¬ 
after cited as Hurd). Other writers who emphasize the im¬ 
portance of the degradation of free blacks in American law 
are Winthrop D. Jordan, White over Black? American Atti¬ 
tudes Toward the Negro 1550-l8l2 (Chapel Hill, 1966), 
406-414» Carl N. Degler, Neither Black nor White; Arnold 
A. Sio, "Interpretations of Slavery: The Slave Status in 
the Americas" in Laura Foner and Eugene D. Genovese ed., 
Slavery in the New World (Englewood Cliffs, N. J., 1969)5 
Theodore Brantner Wilsoe, The Black Codes of the South 
(University of Alabama, 1965)» John Hope Franklin, The 
Free Negro in North Carolina 1790-1860 (Repr. ed., New 
York, 1961), 211-221; John Hope Franklin, "The Enslave¬ 
ment of Free Negroes in North Carolina," Journal of Negro 
History. XXIX (Oct. 1944); 401-428. In this chapter I 
attempt to expand upon rather than displace their analyses. 

2 
The best works on the Dred Scott decision, are Vin¬ 

cent J. Hopkins, S. J., Dred Scott's Case (New York, 1951) 
and Stanley I. Kutler, The Dred Scott Decision: Law or 
Politics? (Boston, 1967)* Though I occasionally touch 
upon the "citizenship" question that divided the judges 
in the Dred Scott decision, I do not intend to offer a 
full discussion of that complex issue, since it involves 
consideration of legal developments in the Northern states 
and on the national level. 

^Dred Scott v. Sanford, 19 Howard 393; 403; 411; 410; 
407, 477 (1856). 

^Jordan, White Over Black, 123» The above discussion 
of colonial law was based on ibid., 122-128, 412. 

5Ibid., 406. 

^Taney had played a role in this development earlier 
than 1856 both as attorney general and as circuit judge. 
See Hopkins, Dred Scott's Case, 99-100 and U.S. v. Dow, 
25 Fed. Cas. 901 (No. 14*990)"(I84O). 

7 
Brackett, The Negro in Maryland, 191; Ballagh, A 

History of Slavery in Virginia, 73; John Hope Franklin, 
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The Free Negro in North Carolina 1790-1860 (Repr. ed., New 
York, 1971)7 &2; Hurd, 152 (Ala. ); State v. Taylor, 11).La. 
Ann. 430 (1856). 

O 

°Brackett, The Negro in Maryland. 218, 221; for the 
anti-immigration law see Hurd, 20. 

9Hurd, 77 (Del.), 91 (Tenn.), 5, 7 (Va.), 84 (N. C.), 
95-96 (S. C.); Hepler, "Color, Crime and the City," 206 
(La.). 

^Ballagh, A History of Slavery in Virginia, 145» 

^Jordan, White Over Black. 408-409 (6a.); Hurd, 16 
(Ky.), 78 (Del.71 

12Ely v. Thompson, 10 Ky. 70, 73, 75 (1820). 

13Hurd, 8 (Va.), 103-104 (Ga.). 

^Hopkins, Bred Scott’s Case. 97* 

15Amy v. Smith, 11 Ky. 326, 334 (1822); Hopkins, 
Dred Scott*s Case. 99• 

°John Lofton, Insurrection in South Carolina: The 
Turbulent World of Denmark Vesey (Yellow Springs, Ohio, 
1964), 196-197. 

17Hurd, 8 (Va.), 86 (N. C.), 147 (Miss.), 191 (Fla.). 

l8 
Ballagh, A History of Slavery in Virginia, 145; 

Brackett, The Negro in Maryland, 227. 

^■9The table is taken from Va. Exec. Corr., Peni¬ 
tentiary Reprt, 1828. 

20Va. Exec. Corr., Petition, May 7, 1827, July 1-10, 
1827 folder; John T. Kelly to Gov., May 7, 1827; see also 
Petition of Tizzy Johnson, n. d., June 1-11, 1827 folder. 

23-Aldridge v. Commonwealth, 2 Va. Cas. 447 (1824). 

22 
Hurd, 104; Brackett, The Negro in Maryland, 227; 

Va. Exec. Corr., Papers Relating to Pardon of Alexander 
Sparrow, May-Sept. 1830 folder. 

23Franklin, The Free Negro in North Carolina, 43, 
62-64, 44* 

2^See Herbert Aptheker, "One Continual Cry"t David 
Walker*s Appeal to the Colored Citizens of the World 
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(1829-1830). Its Setting and Its Meaning (New York, 1965). 

25Hurd, 92 (Tenn.), 161 (La.), 151 (Ala.), 147 
(MLss.); Franklin, The Free Negro in North Carolina. 
64-70. 

2^Tragle, The Southampton Slave Revolt of 1831» 276. 

27 
'Ballagh, A History of Slavery in Virginia, 147; 

Hurd, 9» For cases interpreting this act see Commonwealth 
v. Weldon et al., Thompson v. Commonwealth, 4 Leigh 652 
(Va. 1833); Anderson v. Commonwealth, 5 Leigh 740 
(Va. 1835); Cropper v. Commonwealth, 2 Robinson 842 
(Va. 1843). 

oO 
*0Hurd, 93 (Tenn.), 151, 152 (Ala.), 80 (Del.), 

21 (Md.), 106 (Ga.), 17 (Ky.). 

29Ibid., 149-149 (Miss.), 193 (Fla.), 197 (Tx.). 

3QIbid., 152 (Ala.), 80 (Del.), 170 and n. 1 (Mo.), 
193, 194 (Fla.); Brackett, The Negro in Maryland, 229» 

31 Doram & Ryan v. Commonwealth, 1 Dana 331, 332 
(Ky. 1833); Commonwealth v. Edwards, 39 Ky. 447 (I84O); 
see also Ex parte Morris, 11 Grattan 292 (Va. 1854)* 

32Catterall, Judicial Cases, V, 272-273 (Tx.); 
Mayor v. Winfield, 27 Tenn. 565, 566, 567 (1848). 

33State v. Claiborne, 19 Tenn. 329, 339 (1838); 
Pendleton v. State, 6 Ark. 509 (1846). 

34Franklin, The Free Negro in North Carolina, 88-89. 
35State v. Manuel, 20 N. C. 114, 128, 129, 129-30 

(1838). 
36State v. Newsom, 27 N. C. 181, I84 (1844). 
37State v. Haithcock, 33 N. C. 34 (1850); State 

v. Jowers, 33 N. C. 379, 380 (1850). 

3^Bryan v. Walton, 14 Ga. I85, 201, 202 (1853). 
39 

H. E. Sterkx, The Free Negro in Ante-Bellum 
Louisiana (Madison, 1972), l6o-199« 

40State v. Harrison, 11 La. Ann. 722, 724, 725 (1856); 
African Methodist Episcopal Church v. City of New Orleans, 
15 La. Ann. 441, 443 (I860). 
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41Hurd, 12 (Va.), 109 (Ga.), 89 (N. C.), 94 (Tenn.). 

4^Brackett, The Negro in Maryland, 231-235} Hurd, 
109 (Ga.), 195 (Fla.), 12 (Va.), 100 (S. C.). 

4^Brackett, The Negro in Maryland, 260-262; 
Hurd, 174 (Ark.). 
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CHAPTER V 

James M. McPherson, The Struggle for Equality? 
Abolitionists and the Negro in -the Civil War and 
Reconstruction (Princeton, 1964)» 9-75 explores 
abolitionists attitudes during the first years of civil 
strife. The best discussion of the compromise and 
imamendable amendment proposals of i860 is Harold M. 
Hyman, "The Narrow Escape from a 'Compromise of i8601 : 
Secession and the Constitution, " in Harold M. Hyman 
and Leonard W. Levy, eds., Freedom and Reform: Essays 
in Honor of Henry Steele Commager (New York, 1967)» 
149-166. The Perry Miller quote is from his The Life 
of the Mind in America—Revolution to Civil War (New 
York, 1965), lié, and see also Phillip S. Paludan, 
"The American Civil War Considered as a .Crisis in Law 
and Order," American Historical Review, LXXVII (Oct. 1972), 
1013-1034* Essential for an understanding of the 
Republican party on the edge of the Civil War are 
David M. Potter, Lincoln and His Party in the Secession 
Crisis (Repr. ed., New Haven, 19&2); James A. Rawley, 
Race & Politics: 'Bleeding Kansas' and the Coming of 
the Civil War (Philadelphia, 1969), Eric Foner, Free Soil, 
Free Labor. Free Ment The Ideology of the Republican 
Party before the Civil War (London, 1970). And see 
Heard Round the World: The Impact Abroad of the Civil War, 
Harold M. Hyman, ed. (New York, 19^9), for foreign 
reactions to the American crisis. 

2 
Eugene D. Genovese, The Political Economy of 

Slavery: Studies in the Economy & Society of the Slave 
South (.New York, 1967) examines the dynamics of 
expansionism in the antebellum South. Important earlier 
works that deal with the same theme are John Hope Franklin, 
The Militant South 1800-1861 (Cambridge, 1956) and . 
Rollin G. Osterweis, Romanticism and Nationalism in the 
Old South (New Haven, 1949)* For both Helper's book 
and an analysis of its impact on the South see Hinton 
Rowan Helper, The Impending Crisis of the South: How to 
Meet It » George M. Fredrickson, ed. (Cambridge, 1968). 
Though C. Vann Woodward argued in his edition of 
George Fitzhugh, Cannibals All or Slaves Without Masters 
(Cambridge, i960) that Fitzhugh was "sui generis," 
Genovese's recent work would indicate that the rest of 
the South was moving in Fitzhugh*s direction. 
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3 
Material on Southern blacks during the Civil War 

is sprinkled through a variety of monographs and very 
old articles. Though the author is addicted to such 
phrases as "darkies," Bell I. Wiley, Southern Negroes 
1861-1865 (New Haven, 1938) is the one indispensable 
work. W. E. B. Du Bois, Black-Reconstruction (New York, 
1935) contains some suggestive interpretations that 
other historians should take seriously. James M. 
McPherson has a concise and excellent treatment of many 
aspects of Negro life in the Confederacy in The Negro*s 
Civil War: How American Negroes Felt and Acted during 
the War for the Union (New York. 1965). Also see 
Benjamin Quarles, The Negro in the Civil War (Boston, 
1953), 

^Wiley, Southern Negroes. 33-34* 68j Mississippi in 
the Confederacy As They Saw It, John K. Bettersworth, ed. 
(Louisiana State University, Ï96I), 235» 

^Acts of the General Assembly of the State of 
Georgia (1861) (Milledgeville. l862), XVIII. No. 63. p. 68; 
Laws of the State of Florida (I864) (Tallahassee, 1865), 
Chapter 1, 430, pp. 7-9* Hamilton J. Eckenrode, "Negroes 
in Richmond in 1864,” Virginia Magazine of History & 
Biography. XLVI (July 1938), 199- 

^Wiley, Southern Negroes. 35-38; Bettersworth, 
Mississippi in the Confederacy. 236. 

7 
Bernard H. Nelson, "Legislative Control of the 

Southern Free Negro, 1861-1865," Catholic Historical Review 
XXXII (April 1946), 32-33, 38-40 on Arkansas, dangerous 
weapons, and reenslavement petitions; for the North 
Carolina insurrection statute see Bernard H. Nelson, 
"Some Aspects of Negro Life in North Carolina during the 
Civil War," North Carolina Historical Review. XXV 
(April 1948), 96-97; on free blacks' exodus see Charles H. 
Wesley, Negro Labor in the United States (New York, 1927), 
98. 

g 
Laws of the State of Mississippi (Reg. Sess., 

Nov. l861-Jan. 1862), CXLVIII, p. 199; Nelson, "Some 
Aspects of Negro Life in North Carolina during the Civil 
War," 153; Nelson, "Legislative Control of the Southern 
Free Negro, 1861-1865," 42-45 deals with impressment 
legislation; Wiley, Southern Negroes, 110-133 discusses 
military laborers; for the North Carolina protest see 
Public Laws of the State of North Carolina (Reg. Sess. 
1864-65), p. 72. 
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^Laws of the State of Delaware (1861) (Dover, 1862), 
Chapter 94,PP. 151-153; ibid» (1863) (Dover, I864), 
Chapter 305, pp. 331-334• But not all the border states 
took a step backward in the war years. See Charles L. 
Wagandt, The Mighty Revolution: Negro Emancipation in 
Maryland, 1862-1864 (Baltimore. 1964). 

^The Collected Works of Abraham Lincoln, Roy B. 
Busier, ed. (8 vols., New Brunswick, N. J. 1955)» IV, 
332; Cong. Globe, 37th Cong., 1st Sess., 222-223* On 
the issue of force Francis P. Blair's speech in Cong. 
Globe, 37th Cong., 2nd Sess., 1631-1634 was highly 
relevant. Blair not only spoke to the problem of emanci¬ 
pation but also to the central problem of reconstruction, 
though it was still far in the future. In part Blair 
said: 

... no law can be executed which is 
against the sense of the people of a 
community without the application of 
force. ... How will you execute a 
decree of emancipation which will set 
free the slaves of the South upon the 
soil and among a people the whole body 
of whom are opposed to it, and who have 
taken up arms in rebellion against this 
very idea of negro equality? It can 
only be done by the presence of an 
immense army, sufficient to prevent the 
white race from re-enslaving the black, 
and by waging a constant war upon the 
people of our race. How long would it 
be endured by the northern people that 
a war should be waged upon the people of 
their own race at the South to make 
blacks their equals? I do not believe 
any party could retain power at the North 
upon such an issue. 

^James M. McPherson, The Struggle for Equality, 
75-98. 

12 
J. G. Randall and David Donald, The Civil War and 

Reconstruction (Lexington, Mass., 1969), 370-398 should 
be supplemented with McPherson, The Negro's Civil War. 

1? 
°McPherson, The Negro's Civil War, 245» Leon F. 

Litwack, North of Slavery: The Negro in the Free States, 
1790-1860 (Chicago, 1961) is the definitive work on 
discrimination in the antebellum North. 
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^The Life and Writings of Frederick Douglass, 
Philip S. Foner, ed. (New York, 1952), III, 350-351. 

^McPherson, The Struggle for Equality, 287-307» 

^V. Jacque Voegli, Free But Not Equal: The Midwest 
and the Negro during the Civil War (Chicago, 1967); 
Forrest 6» Wood, Black Scare: The Racist Response to 
Emancipation and Reconstruction (Berkeley, 1968); 
William Chomley Cochrane, ’’Freedom Without Equality: 
A Study of Northern Opinion and the Negro Issue, 1861-1870" 
(Ph.D. diss., University of Minnesota, 1957); George M. 
Fredrickson, The Black Image in the White Mind? The 
Debate on Afro-American Character and Destiny, 1817~-1914 
(New York, 19 71), 150-197 » 

17 
'Michael L. Benedict, "The Right Way: Congressional 

Republicans and Reconstruction, 1863-1869” ' (Ph.D. diss., 
Rice University, 1970); Herman Belz, Reconstructing 
the Union: Theory and Policy during the Civil War (Ithaca, 
N. Ÿ., 1969); Hans L. Trefousse, The Radical Republicans: 
Lincoln’s Vanguard for Racial Justice (New York. 1969)» 

18 It is the failure to make such definitions and 
distinctions that limits the usefulness of George Selden 
Henry, Jr.'s "Radical Republican Policy toward the 
Negro during Reconstruction (1862-1872). (Ph.D. diss., 
Yale University, 1963). Though Henry's work is excellent 
on many matters, especially the colonization issue, he 
pays too little attention to the important issues 
discussed infra. 

19 7See David Donald, Charles Sumner and the Rights 
of Man (New York, 1970) for Sumner's later career. 

20 
Cong. Globe, 37th Cong., 2nd Sess., 1518 (April 3» 

1862); Ibid.. 313^ (July 7, 1862). It would seem that 
the latter amendment was unnecessary because of Senator 
Henry Wilson's successful efforts in the same direction, 
discussed infra. 

21 Ordinances and state statutes are set out ibid.. 
917-918 (Feb. 24» 1862). Wilson's proposal was actually 
an amendment to "An Act providing for the education of 
Colored children in the Cities of Washington and 
Georgetown, ..." The language of Wilson's amendment 
is important for purposes of later comparison. At ibid., 
Appendix, 357 it reads: 
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That all persons of color in the District 
of Columbia, or in the corporate limits 
of Washington and Georgetown, shall be 
subject and amenable to the same laws 
and ordinances to which free white persons 
are or may be subject or amenable; that 
they shall be tried for any offenses 
against the laws in the same manner as 
free white persons are or may be tried for 
the same offenses; and that upon being 
legally convicted of any crime or offense 
against any law or ordinance, such persons 
of color shall be liable to the same 
penalty or punishment, and no other, as 
would be imposed ... upon white persons ... 

22 James A. Fisher, "The Struggle for Negro Testimony 
in California, 1851-1863*" Southern California Quarterly 
(Dec. 1969), 317-318. 

2^Cong. Globe, 37th Cong., 2nd Sess., 2995 
(June 28, 1862). 

24Debate proceeded from ibid.. 3098-3101 (July 3, 1862). 

2^Phillip S. Paludan, "Law and Equal Rights: The 
Civil War Encounter—A Study of Legal Minds in the 
Civil War Era" (Ph.D. diss., University of Illinois, 1968). 

2^For Sumner's statement see Cong. Globe, 37th 
Cong., 2nd Sess., 3356 (July 15* 1862). Trumbull's 
comments are at ibid., 3357» 

2^Donald, Charles Sumner and the Rights of Man, 148. 

2^Cong. Globe, 38th Cong.* 1st Sess.* 522 (Feb. 8, 1864). 

2^Collamer's comment is at ibid., 837• Debate 
proceeded from 837-842. 

30 U.S. Congress* Senate, Committee on Slavery and 
the Treatment of Freedmen, Equality Before the Law in 
the Courts of the United States, Rept. 25 (3&th Cong., 

31 0 Cong. Globe, 38th Cong., 1st Sess., 3259 (June 25, 
1864).   

^2For the part of the law containing Sumner's 
amendment see ibid., Appendix, 248. 
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33Donald, Charles Sumner and the Rights of Man, 153» 

34McPherson, The Negro's Civil War, 203» 
« JHenry, "Radical Republican Policy toward the 

Negro," 90. 

3^In James G. Randall's words this "was the first 
example of the use of the amending process to accomplish 
a specific reform on a nation-wide scale, outside what 
may be called, in a narrow sense, the strictly consti¬ 
tutional function, which is to declare what the government 
shall be, how it shall be formed in its various branches, 
and how far its authority shall extend." Randall, 
Constitutional Problems under Lincoln (New York, 1926), 
391-392, 

3^Cong. Globe, 38th Cong., 1st Sess., 521-522 
(Feb. 8, 1864). 

38Ibid., 1313 (March 28, 1864). 

^Actually, Wilson had used.this particular language 
earlier at ibid» » 1324• 

40Ibid., 1438-1439 (April 6, 1864). 

43-Sumner's comments are at ibid., I482, I487-I488. 
Trumbull spoke at 1488 and Howard at I488-I489. 

4^The temptation here is to reflect upon Howard's 
role in the Fourteenth Amendment debates two years later. 

43Contrast this interpretation of the Thirteenth 
Amendment debates with Jacobus tenBroek's in The Anti¬ 
slavery Origins of the Fourteenth Amendment (Berkeley, 
1951)» 131-155» tenBroek asserts that the framers of 
the Thirteenth Amendment unquestionably intended "not 
merely freedom from personal bondage but protection in a 
wide range of natural and constitutional rights," 
According to tenBroek the Thirteenth Amendment accomplished 
a "revolution in federalism." Ibid., 155. Since he 
wrongly designates almost every Republican a radical, 
overestimates abolitionist (by "antislavery" he means 
abolitionist) influence in the Republican party, uses 
Democrats' in terrorem arguments to prove Republicans' 
intent, and ignores evidence that conflicts with his 
theory, his interpretation is of little value. Signifi¬ 
cantly, he fails even to mention Sumner's proposal. 

As for the enforcement section of the amendment, 
Henry Winter Davis probably expressed the dominant concerns 
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of Republicans in 1864» In a February debate over a 
proposed freedmen's bureau he had this to say: 

So long as the military power is engaged 
in suppressing resistance* they are free 
from their masters. Reestablish the 
old governments* allow the dominant 
aristocracy to repossess the State power 
in its original plenitude* how long will 
they be free? Where is the writ of habeas 
corpus? How are the courts of the United 
States to be open to them? ... Does the 
master resort to the court against the 
slave? No; he seizes him by the neck. 
The law of last Congress freeing a few 
slaves provides that that act may be 
pleaded in defense. But when is the slave 
sued by his master? ... Gentlemen 
legislate without a knowledge of the 
cpuntry or of the people they are legis¬ 
lating for. 

Though Davis's proposal to extend a nationalized writ of 
habeas corpus to blacks illegally held in bondage was 
itself a minor revolution in federalism* it was far 
from the grandiose vision that tenBroek attributes to 
Republicans. Davis's comments are in Cong. Globe, 
38th Cong.* 1st Sess.* Appendix* 45 (Feb. 25* 1864). 
Though I have arrived at these conclusions independently* 
my interpretation is substantially in accord with that 
of Charles S. Fairman, Reconstruction and Reunion 1864-88, 
Part One (New York* 1971)* 1134-1159• However our studies 
differ in that Professor Fairman concentrates most heavily 
on the 1865 debates* which I feel were much less revealing 
than those of 1864. 

^For three different interpretations of the Wade- 
Davis Bill that also illustrate the development of 
recent Reconstruction historiography see Henry, "Radical 
Republican Policy toward the Negro," 92-123* Belz* 
Reconstructing the Union. 198-243* Benedict, "The Right 
Way," 55-85. 

^The important sections of the Wade-Davis Bill 
are reprinted in Harold M. Hyman* ed., The Radical Repub¬ 
licans and Reconstruction (Indianapolis^ Ï9WT» 132. 
Section ten had interesting antecedents. James M. Ashley's 
1863 reconstruction bill demanded that 

all laws* judicial decisions* or usages 
which recognize or sustain slavery, or 
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which exclude the testimony of colored 
persons or deny them the right of trial 
by jury or punish persons who may teach 
them to read or write ... shall be 
utterly void. 

Quoted in Belz, Reconstructing the Union. 181. Also see 
Wilson's proposal to reform the criminal law of the 
District supra, n. 23» 

4^*Henry, "Radical Republican Policy toward the 
Negro," 90. 

^Michael L. Benedict has an excellent analysis of 
Ashley's woes in "The Right Way," 85-117. 

4^Cong. Globe, 38th Cong., 2nd Sess., 281 (Jan. 16, 
1865). 

49Ibid., 298-300 (Jan. 17, 1865). 

^Eliot's comments are at ibid., 298, Dawes's ibid., 
935 (Feb. 20, 1865). 

51Ibid., 969-970 (Feb. 20, 1865). 

52 For information on wartime federal military policy 
concerning blacks see Allan Nevins, The War for the Union; 
The Organized War 1863-1864 (New York, 1971), 413-444; 
Willie Lee Rose, Rehearsal for Reconstruction: The Port 
Royal Experiment (New York, 1964); Wiley, Southern ~ 
Negroes, 175-344» John Eaton, Grant, Lincoln and the 
Freedmen (New York, 1907)» Du Bois, Black Reconstruction 
in America, 55-83» McPherson, The Negro's Civil War, 
111-143. 

ç -Î 
Fred H. Harrington, Fighting Politician: Major 

General N. P. Banks (Philadelphia, 1947), 104-107. 

“*4George M. Frederickson, The Inner Civil War: 
Northern Intellectuals and the Crisis of the Union (New 
York, 1965); Nevins, The War for' the Union, The Organized 
War, 317-323. 

55 United States War Department, War of the Re¬ 
bellion: . . . Official Records of the Union and Con¬ 
federate Armies (Washington, 1880-1901), ser. Ill, 
Vol. 4» 364 and note a, 381-382. 

56Cong. Globe, 38th Cong., 1st Sess., 895 (Mar. 1, 1864). 
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57Ibid., 2798 (June 8, 1864). 
r 8 0 The Grimes-Hendricks-Sumner exchange is at ibid., 

2971-2973 (June 15* 1864)» Sumner's amendments are at 
ibid.. 3299 (June 27, 1864). 

3^For Wilson see ibid. , 3332 (June 28, 1864); for 
Eliot see ibid,, 3527 (July 2, 1864)* 

6QIbid.. 38th Cong., 2nd Sess., 563, 565 (Feb. 2, 
1865), 689 (Feb. 9, 1865). 

6^Ibid., 689~690 for Washburne; ibid., 690 for 
Wilson; ibid., 691 for Schenck. 

Ô2 For an example of a typical Grimes criticism see 
ibid., 962 (Feb. 15, 1865); for Sumner ibid., 959» 

63Ibid.. 963. 

(sA 4For the land provisions of the bill see LaWanda 
Cox, "The Promise of Land for the Freedmen, " Mississippi 
Valley Historical Review, XLV (Dec. 1958), 413-440. 

4 r 

'’The best discussion to date of the ideas surrounding 
the creation of the Freedmen*s Bureau is Harold M. Hyman's 
in The Radical Republicans and Reconstruction, 189-207* 
Unfortunately, the recognized historians of the Bureau— 
George Bentley, William McFeely, and John A. Carpenter- 
have not attended to this aspect of the Bureau. 

^Eaton, Grant, Lincoln, and the Freedmen. 221-228. 
The quoted material is at 226. 
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Willie M. Caskey» Secession and Restoration of 
Louisiana (Louisiana State University, 1938), 130-131} 
Harrington, Fighting Politician: Major General N. P. 
Banks, 104-107• 

2 
See Richardson, Messages and Papers of the 

Presidents» VI, 213-215* The proclamation even contained 
a section that could be regarded as an invitation to the 
former rebel states to pass special legislation concerning 
blacks. Lincoln said he would not object to laws, which 
"may yet be consistent as a temporary arrangement with 
their present condition as a laboring, landless, and 
homeless class. ..." 

3 
On wartime reconstruction in Louisiana see Caskey, 

Secession and Restoration of Louisiana. 45-160$ John Rose 
Ficklen, History of Reconstruction in Louisiana (Baltimore, 
1910), 33-98; Gerald M. Capers, Occupied Cityt"~ New Orleans 
under the Fédérais (Lexington, Ky., 1965). On the 1850‘s 
see supra, 215-216. 

^Caskey, Secession and Restoration of Louisiana, 
128-131, 134> 151} Ficklen, History of Reconstruction in 
Louisiana. 74-75, 84, 88. 

■^Thomas S. Staples, Reconstruction in Arkansas 
1862-1874 (New York, 1923), 8l. 

^Equal Suffrage, Address from the Colored Citizens 
of Norfolk, Va. to“the People of the United States (New 
Bedford, Mass., 1865), lS. A copy of this pamphlet can 
be found in BRFAL, "Letters Received," Reel 23* See 
also Hamilton J. Eckenrode, The Political History of 
Virginia during the Reconstruction (Baltimore, 1904), 305. 
Ironically, in this respect blacks were better off in 
the unreconstructed parts of Virginia under the control 
of federal armies. Ben Butler allowed blacks to testify 
in his military courts. Equal Suffrage, 18. 

7 
Equal Suffrage, 18. 



457 

0 

Ibid», 18-23» On antebellum abolitionist consti¬ 
tutional thought see tenBroek, The Antislavery Origins 
of the Fourteenth Amendment, 7-110. 

^Eaual Suffrage, 23-26. 

^Alrutheus A. Taylor, The Negro in Tennessee, 
1865-1890 (Washington, 1841), 2, 7» 

^Harper's Weekly, June 10, 1865; also quoted in 
Taylor, The Negro in Tennessee, 7« 

12 Richardson, Messages and Papers of the Presidents, 
VI, 317-318. 

13 For an account of one Radical's brief love affair 
and quick estrangement from Andrew Johnson see David 
Donald, Charles Sumner and the Rights of Man (New York, 
1970), 318-238. Other Radicals shared Sumner's experience. 

^In August Johnson advised the Mississippi con¬ 
vention to grant the vote to blacks who could read and 
write or owned a certain amount of property. "I hope 
and trust your convention will do this" he said, "and as 
a consequence the Radicals who are wild upon Negro francise 
will be completely foiled in thier Csicj attempt to keep 
the Southern states from renewing thier [sic] relation 
to the Union by not accepting Senators and Representatives." 
Quoted in William C. Harris, Presidential Reconstruction 
in Mississippi (Baton Rouge, 1967), 52. 

^Ibid., 133. 
1 fk 
°The model for all the proclamations was the North 

Carolina proclamation of May 29> 1865» Richardson, 
Messages and Papers of the Presidents. VI, 312-314* 

17 
The most thorough analyses of the black codes to 

date are Du Bois, Black Reconstruction in America. 
I66-I8O and Wilson, The Black Codes of the South. 61-80. 
The following analysis both adds to and takes an approach 
different from their studies. Only the criminal sections 
of the codes are discussed here. Wilson does not include 
Florida in his discussion of the black codes of 1865» 
but since the code was fashioned in December and early 
January, before Congress had begun consideration of the 
Civil Rights Bill, I include it in my discussion. 

18 Jos. C. G. Kennedy, Preliminary Report on the 
Eighth Census i860 (Washington, 18^2), 245» 208, 285 » 
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^Wilson, The Black Codes of the South, 69» For a 
detailed analysis of the framing of the Mississippi 
black code see Harris, Presidential Reconstruction in 
Mississippi, 121-140. 

20 James W. Garner, Reconstruction in Mississippi 
(New York, 1901), 110, 117, n. 1; Acts Passed by the 
General Assembly of South Carolina {Columbus. 1866) 
(hereinafter cited as South Carolina Acts), "An Act 
Preliminary to the Legislation Induced by the Emancipation 
of the Slaves," Sec. iv, p. 271» on Florida see Wilson, 
The Black Codes of the South. 66. 

21 
South Carolina Acts, No. 4731» Sex. X, p. 274* 

22 The Acts and Resolutions Adopted by the General 
Assembly of Florida at Its Fourteenth Session (Tallahasee, 
1866) (hereinafter cited as Florida Acts), Ch. 1474» 
No. 11, Sec. 2, p. 37* In South Carolina blacks had to 
give bond within twenty days of their entry into the 
state. South Carolina Acts, No. 4731» Sec. XXII, p. 276. 

23Florida Acts, Ch. 1466, No. 3, Sec. 12, p. 25; 
South Carolina Acts, No. 4731» Sec. XIII, p. 275* For 
the Mississippi law see Wilson, The Black Codes of the 
South, 69 » " 

^Florida Acts, Ch. 1466, No. 3» Sec. 6, p. 24. 
South Carolina Acts, No. 4731» Sec. I, pp. 271-272. Since 
Mississippi reenacted its slave code, blacks were liable 
to the death penalty in that state. Rape was the only 
crime for which blacks and not whites could suffer the 
death penalty in Alabama. Wager Swayne to 0. 0. Howard, 
Jan. 30, 1867, BRFAL, "Letters Received," Reel 41* 

2** South Carolina Acts. No. 4731, Sec. I, p. 272; 
ibid., Sec. XXVII, p. 277; ibid., Sec. XXIX, p. 278. 

2gIbid., Secs. I-IV, pp. 271-273. 

2^Florida Acts, Ch. 1466, No. 3» Secs. 16-20, 
pp* 26"*27• 

28Ibid.. Sec. 1, p. 23; ibid., No. 2, Sec. 9, p. 22. 

2^Acts of the Session of 1865-1866 of the General 
Assembly of Alabama (Montgomery, 1866) (hereinafter cited 
as Alabama Acts), No. 106, p. 106; Acts Passed by the 
General Assembly of the State of Louisiana (New Orleans. 
1866) (hereinafter cited as Louisiana Acts), No. 11, 
pp. 16-17; Louisiana Acts, No. 10, pp. 14-Î6. Louisiana, 
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as previously discussed, had never discriminated to any 
great extent against free blacks. Wager Swayne, the 
Assistant Commissioner of the Freedmen's Bureau in 
Alabama, was chiefly responsible for preventing the 
Alabama legislature from enacting a more stringent 
black code. See Swayne to Howard, Bee. 22, 1865» Ala., 
Weekly Reports to the Commissioner, July 1865-January 1866. 

30 The South Carolina legislature enacted a patrol 
law. for enforcement of the black code, but the governor 
vetoed it. Joel Williamson, After Slavery: The Negro 
in South Carolina during Reconstruction, 186l-l877 (Chapel 
Hill, 1965), 77. 

31 Harris, Presidential Reconstruction in Mississippi. 
130-140; Wilson. The Black Codes of the South, 69i Florida 
Acts, Ch. I466, no. 2, Sec. 11. 

^South Carolina Acts, No. 4732, pp. 278-291» 

33 
For antebellum restrictions on free blacks, see 

supra, Ch. IV. 

^See Vernon Lane Wharton, The Negro in Mississippi 
1865-1890 (Repr. ed., New York, 1965), 51-52 for a 
balanced account of conditions in one state. Wharton 
emphasizes that wanderers amounted to only a small portion 
of the black population in the state. Still, the numbers 
were large enough to disturb uneasy whites, Army officers 
as well as natives. 

^Laws of the State of Mississippi (Jackson, 1866) 
(hereinafter cited as Mississippi Laws), Ch. VI, pp. 90-93» 
South Carolina Acts, No. 4733» Sec. XCVI, pp. 303-304» 

^^Alabama Acts, No. 112, pp. 119-120; Florida Acts, 
Ch. 1467» No. 4» PP» 28-29» Louisiana Acts, No. 12, 
pp. 16-20. 

37 0 See generally Theodore Sedgwick, A Treatise on the 
Measure of Damages (2nd ed., New York, 1^52), 199-232. 

^Mississippi Laws, Ch. IV, Sec. VII, p. 84» South 
Carolina Acts, No. 4733» LII, p. 297» Florida Acts, 
Ch. 1470, No. 7» PP- 32-33. 

30 
For the relevant laws see Wilson, The Black Codes 

of the South, 61-80. 

^°Harris, Reconstruction in Mississippi, 121-140; 
Williamson, After Slavery, 74-79• 
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^For antebellum attitudes toward Negro testimony- 
see supra, 173-176. 

^Mississippi Laws, Ch. IV, Sec. 4» p. 83} South 
Carolina Acts, No. 4732, Sec. VI, p. 279} Alabama Acts, 
No.' 86, p. 98} Florida Acts, Ch. 1472, No. 9» pp. 35-36* 

^Mississippi Laws, Ch. XLVIII, p. 194. 

^Appleton, The Rules of Evidence (Philadelphia, 
i860), iv. 

^R. V. W. Dubois, ’'The Accused as Witness," 
Criminal Law Magasine, IV (May, 1883), 323-358. 

^South Carolina Acts, No. 4732, Secs. XXX, p. 279} 
Alabama Acts, No. 86, p. 98} Florida Acts, Ch. 1472, 
No. 9, Sec. 4, PP* 35-36. 

James E. Sefton, The United States Army and' • 
Reconstruction 1865-1877 (Baton Rouge, 1967) is no 
exception. 

IO 
4 "Suggestions by Capt. 0. Brown ... for the 

guidance of the Bureau in Va.," June 2, 1865, Va., Orders 
and Circulars Sent} see also Rufus Saxton to Howard, 
Sept. 9, 1865, BRFAL, "Letters Received," Reel 17. 

^William S. McFeely, Yankee Stepfather: General 
0. 0. Howard and the Freedmen (New Haven, 196&), 273» 
Bvt. Brig. Genl. W. T. Bennett to Capt. L. B. Berry, 
July 13, 1865, BRFAL, "Letters Received," Reel 13} 
Genl. T. A. Gilmore to Howard, July 2, 1865, ibid., 
Reel 15} S. Pollando Carnsi to Howard, July 3ÔÏ 1^65, 
ibid., Reel 14} R. Churchill to Brown, June 26, 1865, 
John H. Keatley to Brown, June 24, 1865, W. H. Bengfels 
to Brown, Sept. 15, 1865, Va., Unentered Letters Received. 

■^."Statements of the Abuse of Colored Men in 
Richmond,June 1865," Va. 

■^Brown to Howard, June 9, 1865, Va., Letters Sent 
to Genl. Howard. 

o 
Henry Crocheron et al. to "Gen. Swain," Nov. 24, 

1865, Ala., Unentered Letters Received. 
Ç O 

°James H. Ingraham and Dr. A. W. Lewis to Maj. Genl. 
S. A. Hurlbutt, March 21, 1865, BRFAL, "Letters Received," 
Reel 14* 
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^Extract from report of a subordinate in Bvt. Maj. 
Genl. Edward Hatch to Brig. Genl. W. D. Whipple, 
June 22, 1865, ibid.t Reel 15* See also Harris, 
Presidential Reconstruction in Mississippi, 94-95. 

cc 
T. W. Conway to Lt. Col. J. Schuyler Crosby, 

July 15, 1865, BRFAL, "Letters Received," Reel 14. In 
Virginia one officer issued an order that granted blacks 
'hll the rights at present that free people of color have 
heretofore had in Virginia, and no more." Bvt. Maj. Genl. 
J. J. Gregg to Howard, July 16, 1865, ibid.. Reel 15. 

^^Brown to Howard, July 20, 1865, Same to Same, 
July 27* 1865, Va., Letters Sent to Genl. Howard. 

57 General Orders, No. 77» June 23, 1865, Headquarters, 
Department of Va., NA, RG 94* General Orders & Circulars 
Issued. 

^Howard to Capt. Charles C. Soule, June 21, 1865» 
BRFAL, "Selected Series of Records." 

^Howard to Stanton, July 18, 1865, ibid. Stanton 
abolished pass systems in General Orders, No. 129, which 
Swayne published as General Orders No. 9» Aug. 11, 1865, 
Ala., General Orders and Circulars Issued. 

^Swayne to Howard, July 24* 1865, BRFAL, "Letters 
Received," Reel 17j Howard to Genl. A. H. Terry, 
June 27» 1865, BRFAL, "Selected Series of Records." 

^Howard's Annual Report, 1865, BRFAL, "Selected 
Series of Records." This evidence should be balanced 
against the charges of Sefton, 'The United States Army 
during Reconstruction, 43 and Wilson, The Black Codes of 
the South, 67 that Bureau policies did not differ from 
the black codes. 

/ A 

^General Orders No. 77, June 23* 1865» Headquarters, 
Dept, of Va., NA, RG 94» General Orders and Circulars 
Issued. 

^Circular Letter, Oct. 4» 1865, Va., Circulars & 
Orders Received. 

^Circular No. 5» Dec. 22, 1865, Ga., Circulars and 
Orders Issued; Tillson to Howard, Jan. 17, 1865, ibid.. 
Letters Sent. 
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^Tillson to Howard* Jan. 13, 1865, ibid.,. Letters 
Sent. Howard also realized the need for modification of 
antebellum vagrancy laws in part because of their severity. 
Howard to W. H. Irescott, Oct. 23, 1865, BRFAL, "Selected 
Series of Records." 

°General Orders No. 12, Aug. 30, 1865, Ala., General 
Orders and Circulars Issued. 

^Capt. M. C. Wilkinson, AAAG to E. B. Thomas, 
Jan. 27, 1866, Ala., Letters Sent. 

68 "Suggestions by Capt. 0. Brown ... for the guidance 
of the Bureau in Va.," June 2, 1865, Va., Orders and Circu¬ 
lars Sent. 

6Q 
Lt. Col. H. B. Scott to Capt. C. B. Wilder, 

Oct. 4t 1865, Brown to Capt. A. S. Flagg, Jan. 6, 1866, 
ibid.» Letters Sent. 

70 
Col. Max Woodhull to Brown, Jan. 31, 1866, copy 

sent to all Assistant Superintendents in Virginia, ibid. 

71 * Circular Letter, Nov. 4, 1865, Va., Orders and 
Circulars Sent. 

72 For evidence of similar vagrancy policies in other 
states see McFeely, Yankee Stepfather. 154» 255} Col. Thomas 
Osborne to Howard, Feb. 19, 1066, BRFAL, "Letters Received," 
Reel 27* There is evidence that this policy changed in 
1866. See e. g. Lt*, J. Neil Forbes AAAG to A. S. Adams, 
June 31, 1866, Ga., Letters Sent. The Bureau's labor 
policy needs detailed study. For the present McFeely, 
Yankee Stepfather, 149-165 is the most useful analysis. 

^Circular No. 5, May 30, 1865, BRFAL, "Selected 
Series of Records." 

^Circular, Sept. 27, 1865, Va., Orders & Circulars 
Sent. 

75 
For examples of the administration of military 

justice during this period see Capt. Moses Stevens to 
Brown, July 19, 1865, Same to Same, July 31> 1865, 
Capt. A. S. Flagg to Brown, July 24, 1865, Genl. O. S. 
Mann to Brown, Aug. 26, 1865, Capt. Samuel Gilmore to 
Brown, Sept. 11, 1865, Capt. R. S. Botsford to Brown, 
Sept. 27, 1865, Va., Unentered Letters Received; National 
Archives, RG 94> Department of Virginia A North Carolina, 
Docket Summary, May 1865 to Aug. 1866. On prejudice see 
e. g. Martin Abbott, The Freedmen's Bureau in North 
Carolina 1865-1872 (Chapel Hill, 1967), 102. 
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^Howard to Assistant Commissioners, June 14» 1865» 
BRFAL, "Selected Series of Records." 

77 Capt. James H. Taggart to T. W. Conway, Aug. 7» 1865» 
ibid. 

78 
'Private Secretary of J. S. Fullerton to J. W. Sprague, 

July 3, 1865, ibid. 

70 Tillson to Howard, Dec. 1, 1865, Ga., Letters Sent. 
For only a small sampling of the many complaints along 
this line see J. W. Sprague to Howard, Sept. 21, 1865, 
BRFAL, "Letters Received," Reel 17» Genl. J. J. Reynolds 
to Howard, Sept. 25, 1865, ibid., Reel 19} E. W. Whittlesey 
to Howard, Sept. 29» 1865» ibid.» Reel 23» Brown to Howard, 
Jan. 25, 1866, ibid.» Reel 25} Clifton L. Ganus, Jr., 
"The Freedmen's Bureau in Mississippi" (Ph. D.diss., 
Tulane University, 1953), 45-47» John Hope Franklin, 
Reconstruction; After the Civil War (Chicago, 1961), 
35-36 has emphasized this as one ofthe central problems 
in enforcing reconstruction policy. For a conflicting 
but incorrect interpretation see Sefton, The United States 
Army during Reconstruction, vii-viii. 

SO 
Swayne to Howard, July 29» 1865 BRFAL, "Letters Re¬ 

ceived, " Reel 17• 

81 General Orders, No. 7, Aug. 4» 1865» Ala., General 
Orders and Circulars Issued} Swayne to J. S. Fullerton, 
June 13, 1866, ibid., Letter Sent. 

82 
Swayne to Howard, Aug. 21, 1865, BRFAL, "Letters 

Received," Reel 17} Swayne to Col. George D. Robinson, 
Sept. 13, 1865, Ala., Letters Sent. 

81 
^Swayne’s Annual Report, Oct. 31» 1866, Ala., Re¬ 

ports Received on Bureau Matters. 
O J 
4In contrast to the above interpretation see 

Walter L. Fleming, Civil War and Reconstruction in Alabama 
(Repr. ed., New York"J 1949), 426. Fleming thought Swayne's 
order "an arrogant seizure of the provisional administration 
and subordination of it to the Bureau." 

8<r 0Howard to Assistant Commissioners, Sept. 6, 1865, 
BRFAL, "Selected Series of Records." 

OZ 
uTillson to Howard, Dec. 1, 1865, Ga., Letters Sent. 

8 7 
'Tillson to James Johnson, Oct. 25, 1866} Ha.-., 1^' 

Letters Sent*and Circular No. 4» Nov. 15, 1865, - * 
ibid., Circulars and Orders 
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Issued. However Tillson did not return jurisdiction in 
more serious cases until the following April. 

88 
Tillson to Alexander H. Stephens, Dec. 26, 1865, 

ibid., Letters Sent. 
89 

Garner, Reconstruction in Mississippi. 110-112. 

9°Conway to Howard, Sept. 26, 1865, BRFAL, "Letters 
Received," Reel 21. 

91W. W. Holden to Howard, Sept. 26, 1865, ibid., 
Reel 16; Brown to Pierpont, Aug. 21, 1865, Va., Letters 
Sent; Pierpont to Brown, Oct. 7, 1865, ibid., Unentered 
Letters Received. 

92B. F. Perry to Daniel E. Sickles, Dec. 7, 1865, 
Sickles to Perry, Dec. 15, 1865, Sickles to Howard, 
Jan. 10, 1866, BRFAL, "Letters Received," Reel 19. 
Sickles's reasons for refusing to return jurisdiction 
are not completely clear, but it appears that he was 
hesitant because of outrages on blacks and also because 
the civil courts were not yet fully organized. Also 
South Carolina was a special case because the regular 
Army rather than the Bureau handled blacks' cases. 
Abbott, The Freedmen's Bureau in South Carolina, 99-105» 

93 
’'On the origin of these courts see George R. Bentley, 

A History of the Freedmen's Bureau (Philadelphia, 1955), 
152. For Howard's recommendations see Howard to J. W. Sprague. 
Oct. 9, 1865, Howard to C. B. Fisk, Sept, 9, 1865, Howard to 
Thomas Osborne, Oct. 10, 1865, Col. Max Woodhull to E. ,M. 
Gregory, Nov. 24, 1865, BRFAL, "Selected Series of Records." 
On exclusion of blacks see Lt. Col. H. B. Scott, Inspector 
General to Capt. T. F. P. Crandon, Nov. 3, 1865, 
Capt. James A. Bates AAAG to Capt. C. B. Wilder, Nov. 14, 
1865, Va., Letters Sent. 

9^Max Woodhull to Orville Jennings, Oct. 20, 1865, 
BRFAL, "Selected Series of Records." 

9^Howard to Fisk, Sept. 9, 1865, ibid. 

v°0n Mississippi see Gamer, Reconstruction in Missis¬ 
sippi , 94, 110, 114-115} on Alabama supra, n. 29; on South 
Carolina supra, n. 92; on Tennessee, Thomas B. Alexander, 
Political Reconstruction in Tennessee (Nashville, 1950), 
101. In Georgia the legislature was so eager to get juris¬ 
diction of blacks' cases that the only law it passed in 
1865 concerning blacks allowed their testimony. Corrected 
Constitution & Ordinances of the Convention: Public Laws 
Passed by the General Assembly (1865-1866) (MiHedgeville, 
1866), No. 4, p. 6. 
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97 
Garner, Reconstruction in Mississippi, 94J 

John Witherspoon Dubose and James K. Grier, Alabama's 
Tragic Decade (Birmingham, 1940), 32, n. 29. 

98 
Fisk to Howard, Sept. 2, 1865, copy in Ala., Un¬ 

entered Letters Received. 

^Howard to Fisk, Sept. 9, 1865, BRFAL, "Selected 
Series of Records"; Fisk to Howard, BRFAL, "Letters Re¬ 
ceived," Reel 21. 

■^00Thomas to Howard, BRFAL, "Letters Received," 
Reel 22; Ganus, "Reconstruction in Mississippi," 241-242. 

101 
Orville Jennings to Howard, BRFAL, "Letters Re¬ 

ceived," Reel 21. 

102 Speeches. Correspondence and Political Papers of 
Carl Schurz, Frederick Bancroft ed.. (2 vols., Nèw York, 
1913), I, 347-348. 

103 
°0. 0. Howard, Autobiography (2 vols., New York, 

1907) , II, 254. 

104Thomas to Howard, Dec. 13, 1865, BRFAL, "Letters 
Received, " Reel 22. The best of the many accounts of 
Conway's administration is McFeely, Yankee Stepfather. 
166-189» Tillson to Stanton, Nov. 15^ 1065, Ga., Letters 
Sent. Osborne to Howard, Nov. 30, 1865, BRFAL, "Letters 
Received, " Reel 20. 

^^Harris, Presidential Reconstruction in Mississippi 
91; Ganus, !'The f'reedmen's' Bureau in Mississippi," 268-2/5; 
Alabama see Swayne to C. L. Lewis, Jan. 23, 1866, Ala., 
Letters Sent. Though Bureau officers, usually discounted 
insurrection rumors, they sometimes were wary. Brown 
hired spies in Virginia to see whether blacks were actu¬ 
ally planning a revolution. Capt. James A. Bates to 
Capt. Stuart Barnes, Dec. 9, 1865, Va., Letters Sent. 

^^See e. g. C. W. Buckley to Swayne, Jan. 5, 1866, 
Ala., Reports Received on Bureau Matters. 

107 
'Brown to Howard, Dec. ?, 1865, Same to Same, 

Jan. 1, 1866, Same to Same, Jan. 9, 1866, Same to Same, 
Jan. 16, 1866, BRFAL, "Letters Received," Reel 25» 

^8iiiison to Howard, Dec. 21, 1865, ibid., Reel 23. 

*°^Swayne to Howard, Nov. ?, 1865, Ala., Weekly Re¬ 
ports to the Commissioner, July 1865—January 1866. 

on 
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^E. g. Swayne to Lewis E. Parsons, Oct. 21, 1865» 
AA6 to G. L. Mason, Nov. 20, 1865, ÂAG to S. S. Gardner, 
Dec. 10, 1865, AAG to Capt. A. Clark, Dec. 29, 1865, AAG 
to Capt. J. G. Cogetiell, Jan. 17, 1866, AAG to Bvt. Col. 
J. B. Callis, Feb. 10, 1866, Ala., Letters Sent. 

^iwayne to Maj. Genl. Charles B. Woods, Feb. 27, 1866, 
ibid. 

^“■^Swayne to Howard, Dec. 22, 1865, ibid., Weekly 
Reports to the Commissioner, July 1865—January 1866. 

113Howard*s Annual Report, 1865, BRFAL, "Selected 
Series of Records"$ Osborne to Howard, BRFAL, "Letters 
Received, " Reel 20. 
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CHAPTER VII 

*This order is reprinted in Hyman, The Radical 
Republicans and Reconstruction. 307-308. 

^Baird to Howard, Dec. 20, 1865, BRFAL, "Letters 
Received," Reel 21; Saxton to Howard, Nov. 20, 1865» 
ibid., Reel 24; Tillson to Howard, Dec. 21, 1865* ibid.; 
Osborne to Howard, ibid., Reel 20; Howard's Annual 
Report, 1865» BRFAL” *'Selected Series of Records"; 
Howard, Autobiography, II, 280. 

JThe most famous interpretation of the meaning of 
these statutes is the U.S. Supreme Court's in Jones v. 
Alfred H. Mayer Co., 392 U.S. 409 (1968). The Court 
held that Congress intended to abolish purely private 
discrimination in the sale or lease of real property. 
The decision may have been good law but was definitely 
poor history. Equally unsound are Robert L. Kohl, "The 
Civil Rights Act of 1866, Its Hour Come Round at Last," 
Virginia Law Review, LV (Mar. 1969), 272-300 and 
tenBroek, The Antislavery Origins of the Fourteenth 
Amendment, 15 6-180. In addition to the following dis- 
cussion see Fairman's point by point refutation of the 
Court's reasoning in Reconstruction and Reunion, 1159-1259. 

^0n moderate control of the Congress see Benedict, 
"The Right Way," 196-273. 

c 
Eric L. McKitrick, Andrew Johnson and Reconstruction 

(Chicago, i960), 278. 

^See Richardson, Messages and Papers of the 
Presidents, VI, 353-361. 

'The relevant (for this discussion) sections of the 
first 1866 Bureau bill can be found in Cong. Globe, 
39th Cong., 1st Sess., Appendix, 69* 

8Ibid., 77 (Dec. 19, 1865); ibid., 744 (Feb. 8, 1866). 
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^tenBroek, The Antislavery Origins of the Fourteenth 
Amendment, 156-180 believed that Congress also clearly 
recognized these problems. See also Laurent B. Frantz, 
"Congressional Power to Enforce the Fourteenth Amendment 
Against Private Acts," Yale Law Journal. LXXIII (July, 
1964), 1353-1384. 

^Cong. Globe, 39th Cong., 1st Sess., 77 (Dec. 19, 1865). 

^tenBroek, Antislavery Origins. 7-110 has discovered 
in antebellum antislavery thought more complex perceptions 
about the nature of liberty, but the central tradition 
remained Jeffersonian. It may also be significant that 
Trumbull was a former Democrat. 

12 
On Wilson see Cong. Globe, 39th Cong., 1st Sess., 

39-41 (Dec. 13, 1865); on Trumbull ibid., 322-323 (Jan. 19, 
1866), ibid., 746 (Feb. 8, 1866), ibid.. 941 (Feb. 20, 
1866); see also Rep. Samuel W. Moulton ibid., 632 (Feb. 3, 
1866) and Rep. Samuel McKee ibid., (Feb. 5, 1866); for 
Trumbull's quoted comment see ibid., 943 (Feb. 20, 1866). 

13Ibid., 943 (Feb. 20, 1866). 

*^The first version of the bill did not include this 
phrase, but by July Congress had come to appreciate the 
depth of the President's hostility and attempted un¬ 
successfully to ensure against its harmful effects. For 
the final Bureau Act see ibid., Appendix, 367» 

’ ^Concerning the link between the establishment of 
civil courts and the abeyance of military Jurisdiction 
see Cong. Globe, 39th Cong., 1st Sess., 2773 (May 23, 
1866) for Eliot's analysis and ibid., 3412 (June 26, 1866) 
for Trumbull's comment; see also Catherine M. Tarrant, 
"A Writ of Liberty or a Covenant with Hell: Habeas 
Corpus in the War Congresses, 1861-1867" (Ph.D. diss., 
Rice University, 1972), 275-280. McFeely, Yankee Step¬ 
father , 231-232 misinterprets the Jurisdiction section 
of the Bureau Bill. 

^W. R. Brock, An American Crisis: Congress and 
Reconstruction I865-I867 (London, 1963), 115» 

17 'Though the Bureau Bill in general was, like the 
Civil Rights Bill, based on Congress's power to enforce 
the Thirteenth Amendment, the military Jurisdiction 
sections of the bill were tied to the war power. See 
Trumbull's statement at Cong. Globe, 39th Cong., 1st Sess., 
320-321 (Jan. 19, 1866). Congress still considered the 
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rebel states to be in "the grasp of war," which was the 
main theory on which Congress built the military aspects 
of its reconstruction program in 1866 and 1867* On 
the "grasp-of-war" theory see Benedict, "The Right Way," 
161-169. 

18 On the Thirteenth Amendment debates see supra, 
241-248j for Trumbull's comment see Cong. Globe» 39th 
Cong., 1st Sess., 322 (Jan. 19, 1866); on Bingham see 
Howard J. Graham, Everyman's Constitution: Historical 
Essays on the Fourteenth Amendment, the 1 Conspiracy 
Theory1» and American Constitutionalism (Madison, 1968), 
304-310. 

19 
For James Wilson see Cong. Globe. 39th Cong., 1st 

Sess., 1115 (Mar. 1, 1866); for Henry Wilson see ibid., 
603 (Feb. 2, 1866). 

2QStatutes at Large. XIV, 27, April 9, 1866. The 
failure to recognize the crucial differences between the 
Bureau Bill and the Civil Rights Bill, especially on 
the key issue of "prejudice" is the source of the Court's 
error in Jones v. Mayer. See 392 U.S. 409, 423* As for 
the enticing word "custom," there is little evidence to 
suggest that it meant more than "A usage which has 
acquired the force of law." John Bouvier, A Law Diction¬ 
ary (2 vols., Philadelphia, i860), I, 359» See also 
Fairman, Reconstruction and Reunion, 1159-1259 and 
Benedict, "The Right Way," 213-214 and n. 53. 

21 
Cong. Globe, 39th Cong., 1st Sess., 475 (Jan. 29* 

1866). 
22Ibid., 1759 (April 4, 1866). 
2 °Ibid«, 476 (Jan. 29* 1866); on the conservatism 

of the Civil Rights Bill see also Benedict, "The Right 
Way," 213-214. 

2^James Willard Hurst, Law and the Conditions of 
Freedom in the Nineteenth-Century United States (Repr. ed., 
Madison^ 1967). 

2^Thomas to Howard, Sept. 21, 1865, BRFAL, "Letters 
Received," Reel 22; S. C. Armstrong to 0. Brown, 
Sept. 30, 1866, Va., Reports Relating to Justice; see 
also Bvt. Maj. J» W. Sharp to 0. Brown, Aug. 31, 1867, 
ibid. 

26R. K. Scott to Howard, Nov. 22, 1866, BRFAL, 
"Letters Received," Reel 39» 
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27 Capt. John O'Dwyer to Maj. James Johnson, 
Sept. 30, 1866, Lt. W. F. De Knight to 0. Brown, 
Sept. 30, 1866, Va., Reports Relating to Justice. 

9 Q 
Lt. Watson R. Wentworth to Capt. T. F. P. Crandon, 

April 24; 1866, ibid.; see also Davis Tillson to Howard, 
Sept. 1, 1866, BRFAL, “Letters Received," Reel 37; R» K. 
Scott to Howard, Dec. 20, 1866, ibid., Reel 39» 

20 
Capt. Win. P. Austin to Capt. G. Mallery, Sept. 30, 

1867; Va., Reports Relating to Justice; Bvt. Maj. £. W. 
Everson to Bvt. Lt. Col. H. W. Smith, Mar. 16, 1867; 
BRFAL, “Letters Received," Reel 44; see also 0. Brown to 
Howard (enclosing reports of subordinates), April 9; 
1866, ibid.» Reel 30. 

3®Terry to Howard, July 9; 1866, Va., Letters Sent 
to Howard; see also Lt. W. F. DeKnight to Brown, June 30, 
1866, ibid., General Monthly Reports; Lt. G. T. Cook to 
Capt. R. S. Lacy, July 31; 1866, ibid.» Reports Relating 
to Justice. 

31 Bvt. Lt. Col. J. W. Jordan to Maj. J. R. Stone, 
Nov. 7 , 1866, ibid., Reports Relating to Justice; see 
also Lt. G. Buffum to 0. Brown, June 1, 1866, ibid.» 
General Monthly Reports. 

3^Lt. W. F. DeKnight to Brown, June 30, 1866, ibid. » 
General Monthly Reports» 

33See supra, 116-118. 
3^Capt. R. S. Lacy to 0. Brown, July 9; 1866, Va., 

Letters Received; Hugh L. Bond to Howard, Mar. 6, 1867; 
BRFAL, “Letters Received," Reel 41; Bvt. Brig. Genl. 
Alven C. Gillem to Howard, Feb. 15; 1867; ibid., Reel 43* 

3^Lt. Ed Murphy to J. A. McDonnel, June 28, 1866, 
Bvt. Maj. J. W. Sharp to 0. Brown, June 28, 1866, 
Capt. Wm. P. Austin to 0. Brown, Jan. 23; 1867; Va., 
Reports Relating to Justice; Samuel Thomas to Howard, 
Mar. 13, 1866, BRFAL, "Letters Received," Reel 28. An 
examination of the minutes of the 11th District Court 
of Harris County, Texas indicates that in 1865 this court 
continued to provide blacks with counsel, indicating the 
importance of studying local records for fuller under¬ 
standing of Reconstruction history. Thanks to Donald G. 
Nieman for this information. 

36J. R. Davis to Howard, Jan. 7; 1867, BRFAL, 
"Letters Received," Reel 41* 
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17 
Capt. R. S. Lacy to 0. Brown, July 9» 1866, Va. 

Letters Received; Lt. Louis W. Stevenson to 0. Brown, 
April 30, 1866, Capt. J. W. Sharp to 0. Brown, Sept. 30, 
1866, ibid., Reports Relating to Justice; Lt. J. Neil 
Forbes to E. F. Kirksey, Sept. 25» 1866, Ga., Letters 
Sent; Hugh L. Bond to Howard, Mar. 6, 1867» BRFAL, 
"Letters Received»" Reel 41» Samuel Thomas to Howard» 
Mar. 8, 1866, ibid., Reel 28. 

On Bureau officers' reluctance to spend funds on 
counsel for blacks see Lt. J. Neil Forbes to S. Yuler, 
June 7» 1866, Forbes to E. F. Kirksey, Sept. 25» 1866, 
Ga., Letters Sent; Capt. James A. Bates to G. W. Cook, 
Jan. 27» 1866, Va., Letters Sent; on the District of 
Columbia and Maryland see Howard C. Westwood, "Getting 
Justice for the Freedman," Howard Law Review. XVI (1971)» 
492-537» on Mississippi see Ganus "The Freedmen's Bureau 
in Mississippi," 243-245» on Georgia see Maj. Genl. 
John Pope to Howard, May 5» 1867» Same to Same» May 23» 
1867» BRFAL, "Letters Received," Reel 42. 

^Davis Tillson to Howard, Oct. 19, 1866, Ga., 
Letters Sent; Samuel Thomas to Howard, Mar. 8, 1866, 
BRFAL, "Letters Received," Reel 28; Lt. Louis W. Stevenson 
to 0. Brown, April 30» 1866, Va., Reports Relating to 
Justice. 

^°Brien Maguire to Davis Tillson, Dec. 15, 1866, 
BRFAL, "Letters Received," Reel 42; R. K. Scott to Howard, 
Jan. 23, 1867, ibid., Reel 44$ Bvt. Lt. Col. J. W. Jordan 
to Maj. J. R. Stone, Jan. 30, 1867, Va., Reports Relating 
to Justice. 

^Cong. Globe, 39th Cong., 1st Sess., 744 (Feb. 8, 
1866). 

^ The fallowing discussion of Johnson's relations 
with the military owes much to frequent conversations 
and exchanges of research notes with Donald G. Nieman of 
Rice University. A reading of his seminar paper "To the 
Reconstruction Act: The Freedmen's Bureau and the 
Failure of Remedies in 1866" was also helpful. However 
I do not hold him responsible for my interpretations. 
On relations between Johnson and the Army generally 
compare the conflicting views of Benjamin P. Thomas and 
Harold M. Hyman, Stanton: The Life and Times of Lincoln's 
Secretary of War (New York, 19Ô2), 477-518 and Sefton, 
The United States Army during Reconstruction, 71-106. 
Though Sefton has called attention to certain errors in 
Thomas's and Hyman's argument, his criticisms do not 
affect the validity of their conclusion that Johnson's 
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actions in 1866 greatly hampered the Army in its 
reconstruction efforts with a consequent lessening of 
respect for the President on the part of many Army 
officers. The following analysis differs in some 
respects from both their studies. 

A 1 4JRichardson, Messages and Papers of the Presidents, 
VI, 429-433. 

^Even though jurisdiction was not turned over, 
Johnson's proclamations and orders still applied. 

^^Holt to Stanton, May 28, 1866, National Archives, 
RG 153, Bureau of Military Justice, Record Book Vol. 22. 

^Sefton, The United States Army „ and; Reconstruction, 
785 Tillson to Howard, April 7» 1866, Ga., Letters Sent; 
Circular No. 4» April 6, 1866, ibid.. Circulars and 
Orders Issued. 

^Townsend to Bvt. Ma j. Genl. J. M. Br annan, April 9, 
1866, copy in BRFAL, "Letters Received," Reel 26; Howard 
to Tillson, April 15, 1866, BRFAL, "Selected Series of 
Records." 

^Circular No* 7» April 18, 1866, Ga., Circulars 
and Orders Issued; Tillson to Howard, April 20, 1866, 
BRFAL, "Letters Received," Reel 27* 

4*0. D* Kinsman, AAG to Col. G. A. Washburn, 
April 24, 1866, Ala., Letters Sent. 

^Richardson, Messages and Papers of the Presidents, 
VI, 440; on Johnson's authorship see Edward Cooper to 
Johnathan Worth (Governor of North Carolina), April 27, 
1866, "Andrew Johnson Papers," microfilm. For interpre¬ 
tations of this series of events that conflict with 
this analysis and each other see Sefton, The United States 
Army .’and Reconstruction, 77-79 and Thomas and Hyman, 
Stanton, 478. 

^Kidoo to Howard, June 26, 1866, BRFAL, "Letters 
Received," Reel 36; Circular No. 8, July 5» 1866, BRFAL, 
"Selected Series of Records"; Holt to Genl. T. M. 
Vincent, June 9, 1866, National Archives, RG 153» Bureau 
of Military Justice, Record Book Vol. 19; Holt to Grant, 
Aug. 8, 1866, ibid., Vol. 23. 

Ç2 
Richardson, Messages and Papers of the Presidents, 

VI, 433-438; on Army reactions Thomas and Hyman, Stanton, 
is the most accurate assessment. 
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■“^Howard to Stanton, Nov. 1, i860 (Howard’s Annual 
Report), BRFAL, "Selected Series of Records." 

^Violations of the Civil Rights Bill, Sen. Exec. 
Doc. 29» 39th Cong., 2nd Sess., 17-37; for Howard’s 
reaction.to Schofield's decision see Howard to Schofield, 
Dec. 10, 1866, BRFAL, "Selected Series of Records." 

55
EX parte Milligan, 4 Wall. 2 (1866). For a 

thorough analysis of the Milligan decision see Tarrant, 
"A Writ of Liberty or a Covenant with Hell: Habeas 
Corpus in the War Congresses," 186-224 and Joseph G. 
Gambone, "Ex parte Milligan: The Restoration of Judicial 
Prestige?" Civil War History. XVI (Sept. 1970), 246-259} 
on "the grasp of war" theory see supra, n. 17. 

^Bentley, A History of the Freedmen's Bureau, 
163-165. 

•^Howard to Stanton, Nov. 1, 1866 (Annual Report), 
BRFAL, "Selected Series of Records"; R. K. Scott to 
Howard, Dec. 18, 1866, BRFAL, "Letters Received," Reel 39} 
J. G. Foster to Howard, Oct. 8, 1866, ibid., Reel 37; 
Minutes of Freedmen's Court, Louisville, Ky., Jan.-Sept. 
1866, Ky.; Bvt. Maj. Genl. J. C. Robinson to Howard, 
Aug. 3, 1866, BRFAL, "Letters Received," Reel 39» 
Johnathan Worth to Howard, Dec. 18, 1866, ibid.; Lt. J. 
Neil Forbes to R. T. Ross, July 17» 1866, Ga., Letters 
Sent * 

rg 
3 Howard to Assistant Commissioners, Oct. 13» 1866, 

BRFAL, "Selected Series of Records"; Stanton to Howard, 
Oct. 29» 1866, BRFAL, “Letters Received," Reel 40; 
Circular Letter, Dec. 19» 1866, BRFAL, "Selected Series 
of Records•" 

^Capt. W. H. Peck to Lt. J. F. Conyngham, Oct. 20, 
1866, Ala., Operations Reports. 

60Lt. J. Neil Forbes to W. H. Scovell, June 19, 1866, 
Forbes to J. W. Arnold, Aug. 16, 1866, Tillson to 
J. T. Clarke, Dec. 30, 1866, Ga., Letters Sent; see also 
Tillson to Capt. C. A. de la Mesa, July 17, 1866, Forbes 
to Pleasant Weldon, Aug. 15, 1866, Capt. Eugene Pickett 
to A. J. Miller, Jan. 10, 1867, ibid, 

6lE. Yulee to Tillson, Nov. 12, 1866, BRFAL, "Letters 
Received," Reel 37; J. D. Ashton to Lt. Martins (Tillson*s 
endorsement), Dec. 6, 1866, ibid. 
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2This interpretation of General Orders, No. 44 
to some extent disagrees with both Sefton, The United 
States Army during Reconstruction. 73 and Thomas and 
Hyman, Stanton, 490. 

^See e. g. Lt. J. Neil Forbes to Capt. N. S. Hill, 
Sept. 4, 1866, Forbes to Bvt. Lt. Col. ? Gaebel, 
Sept. 5, 1866, Ga., Letters Sent. 

^Tillson to Maj. S. C. Greene, Dec. 10, 1866, ibid. 

65Tillson to Howard, Mar. 19, 1866, ibid. (This 
letter was not sent because the regular Army commander 
frowned upon it. See Capt. W. W. Deane to Tillson, 
Mar. 21, 1866, ibid.); Swayne to Bvt. Maj. Genl. Whipple, 
Feb. 12, 1867, Ala., Letters Sent. 

^"Papers in the Case of Shooting of William Rector 
(col'd) by George Martin near Warrenton, Va.," Va.; Ord 
to Howard, Mar. 15, 1867, BRFAL, "Letters Received," 
Reel 41$ Bvt. Maj• Genl. W. P. Carlin, Assistant 
Commissioner, Tennessee to Howard, Feb. 12, 1867, ibid., 
Reel 44* 

^^Thomas Osborne to Howard, May 18, 1866, BRFAL, 
"Letters Received," Reel 27» 

ZO 

°Nieman, "To the Reconstruction Act: The Freedmen's 
Bureau and the Failure of Remedies in 1866." 

6Q 7M. F. Pleasants, Acting Chief Clerk to J. L. 
Williamson, U.S. Attorney, Memphis, Tenn., June 2, 1866, 
"Letters Sent by the Department of Justice . . 
microfilm; Stanbery to Johnson, Jan. 21, 1867, ibid. 

70 
Trumbull's comment is appropriate to remember 

here. He said: "X think it will only be necessary to 
go into the late slaveholding States and subject to fine 
and imprisonment one or two in a State, • . •, to break 
up this whole business." Cong. Globe. 39th Cong., 1st 
Sess., 475 (Jan. 29, 1866). 

71 
H. H. Emmons to Akerman, Nov. 28, 1870, National 

Archives, RG 60, U.S. Attorney General, Letters, Papers 
Received (hereinafter cited as Attorney General, Letters, 
Papers Received). A study of lower federal courts 
during this period is necessary before final conclusions 
can be made about the enforcement of the Civil Rights 
Act or other laws. The following analysis is based on 
an examination of Bureau records and correspondence (of 
which there was very little) between district attorneys 
and the Attorney General. 
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7^Fisk to Howard, June 8, 1866, BRFAL, ''Letters 
Received," Reel 33» 

73 As will be obvious from the footnotes the 
following discussion owes much to Ross A. Webb's important 
biography of Benjamin Helm Bristow? Border State 
Politician (Lexington, Ky., 1969). 

7^Ely to Davis, Aug. 15, 1866, Same to Same, 
Oct. 8, 1866, Ky., Letters Sent; Webb, Bristow, 54-55* 

73U.S. v. Ortega, 11 Wheaton 206 (1826); Webb, 
Bristow, 55-56. 

7627 Fed. Cas. 785 (No. 16, 151) (1867). 

77Bowlin v. Commonwealth, 65 Ky. 5 (1867). 

78Jeff C. Davis to Bvt. Maj. A. P. Ketchum, 
Jan. 29, 1867, Bvt. Brig. Genl. Sydney R. Burbank 
(replaced Davis as Assistant Commissioner) to Howard, 
Oct. 10, 1867* Ky., Letters Sent. 

70 , 7Supra, no 76. 

80 uCircular No. 8, Nov. 1, 1867, Ky., Circulars Issued; 
Bvt. Col. Benj. P. Runkle to Bvt* Lt. Col. R. E. 
Johnston, Mar. 3; 1868, Runkle to Lt. Col. G. A. Woodward, 
Dec. 13, 1867, ibid., Letters Sent. 

81 
Runkle to Burbank, July 10, 1868, Same to Same, 

April 10, 1868, Burbank to Howard, Jan. 13, 1868, Ky., 
Letters Sent. 

82 
^Bristow to E. R. Hoar, April 22, 1869, G. C. 

Wharton to A. L. Akerman, Nov. 7, 1870, Bristow to Hoar, 
Nov. 9, 1968, National Archives, RG 60, Records of the 
U.S. Attorney General, Letters, Papers Received (Ky.). 
For background to the case see Webb, Bristow, 58-59* 

83Blyew & Kennard v. Ü.S., 13 Wall. 581 (1872). For 
the quotations from Bristow and Ballard see Webb, Bristow, 
83-85. 

8 à 4Ross A. Webb, "Kentucky: 'Pariah among the 
Elect,'" 137-138 and William Gillette, "Anatomy of a 
Failure: Federal Enforcement of the Right to Vote in 
the Border States during Reconstruction," 273-274 in 
Richard 0. Curry ed., Radicalism. Racism, and Party 
Realignment: The Border States during Reconstruction 
(Baltimore 1969)* 
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^For the black codes of 1866 see Wilson, The Black 
Codes of the South. 96-115» However Wilson does not 
understand the importance of the Civil Rights Act in 
bringing about the changes he catalogues. 

86 Acts of the General Assembly of the State of 
South Carolina (Columbia, 1866), pp. 393-394» 405-407* 
Laws of the State of Mississippi (Jackson, 1867), 
Ch. CLXX, pp. 232-233» 

8 7 
'Circular No. 10, Mar. 12, 1866, Va., Orders and 

Circulars Issued; Circular No. 4, April 6, 1966, 6a., 
Circulars and Orders Issued; J. C. Robinson to Howard, 
Aug. 3, 1866, BRFAL, "Letters Received," Reel 39» R. K. 
Scott to Howard, Dec. 20, 1866, ibid., Reel 39; J. W. 
Sprague to Howard, May 8, 1866, ibid.» Reel 28. 

88 
°Howard to Baird, April 9» 1966, Howard to Stanton, 

Nov. 1 1866 (Annual Report), BRFAL, "Selected Series 
of Records." 

^9J. G. Foster to Howard, Aug. 10, 1866, BRFAL, 
"Letters Received," Reel 37. 

^Howard to Stanton, Nov. 1, 1866 (Annual Report), 
BRFAL, "Selected Series of Records"; R. A. Hill to 
Howard, Jan. 5» 1867» BRFAL, "Letters Received," Reâl 42; 
Maj. Genl. Thos. J. Wood to Hill, June 25» 1866, Wood 
to Howard, Sept. 11, 1866, ibid. » Reel 34» Ganus; "The 
Freedmen's Bureau in Mississippi,” 250-251. 

9^E. M. Gregory to Howard, Jan. 29» 1867» Bvt. Maj. 
Genl. Alvan C. Gillem to Howard, Mar. 15» 1867» BRFAL, 
"Letters Received," Reel 43; A. Baird to Howard, July 23» 
1866, ibid.. Reel 33j 0. C. Ord to Howard, Feb. 4, 1867, 
ibid., Reel 41» 

920. C. Ord to Howard, Feb. 4» 1867, ibid., Reel 41» 
J. T. Sprague to Howard, ibid., Reel 42. 

9^Fisk to Howard, May 18, 1866, ibid., Reel 33» 
Col. C. C. Sibley to Howard, Feb. 22, l86Ï, ibid., Reel 42; 
Violations of the Civil Rights Bill. Sen. Exec. Doc. 29, 
39th Cong., 2nd Sess., 4-5; 0. Brown to L. H. Chandler, 
U.S. District Attorney, May 9» 1867» Va., Letters Sent* 

94 
^Bvt. Maj. Genl. W. L. Vanderlip, Supt., Maryland, 

to Bvt. Lt. Col. W. W. Rogers, Mar. 7» 1867, BRFAL, 
"Letters Received," Reel 41. On other aspects of Civil 
Rights Act enforcement in Maryland see W. A. Low, "The 
Freedmen's Bureau and Civil Rights in Maryland," Journal 
of Negro History, XXXVII (July 1952), 221-247. 
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^Howard to Stanton, Jan. 19, 1867, BRFAL, 
"Selected Series of Records"$ on exhaustion of remedies 
see also Col. J. V. Bomford to Howard Mar. 15, 1867* 
BRFAL, "Letters Received," Reel 43» 

96 o Capt. James Ashworth to James A. Bates, Feb. 28, 
1866, Va., General Monthly Reports. 

^7Sewall to Howard, Oct. 30, 1866, Ala., Reports 
Received on Bureau Matters; Same to Same, Sept. 17, 
1866, BRFAL, "Letters Received," Reel 39$ Whittlesey to 
Howard, Feb. 25, 1867, ibid.. Reel 45. 

0 8 v Thomas to Howard, Apr. 12, 1866, BRFAL, "Letters 
Received," Reel 28. 

90 « Lt. Ed. Murphy to Capt. John A. McDonnell, June 28, 
1866, Va., Reports Relating to Justice. In this and 
the following pages X have cited only representative 
examples. If all the supporting evidence was cited, 
the footnotes would be inordinately long. 

^^Lt. Henry K. W. Ayres to 0. Brown, Jan. 31, 1867, 
ibid. 

101 
Bvt. Capt. D* J. Connolly to 0. Brown, Nov. 1, 

1866, ibid. 

102 
S. C. Armstrong to 0. Brown, Mar. 2, 1867, ibid. 

^^Sewall to Howard, Oct. 30, 1866, Ala., Reports 
Received on Bureau Matters. 

^^Stuart Eldridge AAAG to Davis Tillson, Nov. 24, 
1866, BRFAL, "Selected Series of Records"; for Sewall's 
reports on Kentucky, Tennessee, and Georgia see Sewall 
to Howard, Sept. 17, 1866, Same to Same, Dec. 15, 1866, 
BRFAL, "Letters Received," Reel 39. 

^^Sewall to Howard, May 9, 1867, BRFAL, "Letters 
Received," Reel 44 » 

^^0n the importance of justices of the peace in the 
antebellum period see supra, 86-91* 

107R. K. Scott to Howard, Jan. 23, 1867, BRFAL, 
"Letters Received," Reel 44* 

inO 

Julius J. Fleming to James L. Orr (Governor of 
South Carolina), Nov. 29, 1866, ibid. 
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100 7 Bvt. Capt. D. J. Connolly to 0. Brown, Jan. 31, 
1867; Va., Reports Relating to Justice. 

^■^Bvt. MaJ. Geo. W. Tracy to Wager Swayne, Oct. 31; 
1866, Ala., Operations Reports; Thomas Osborne to 
Howard, June 1, 1866, BRFAL, "Letters Received," Reel 31} 
Bvt. Capt. J. S. Connolly to 0. Brown, Feb. 28, 1867; 
Capt. Gilbert R. Chandler to J. H. Schofield, Dec. 31, 
1866, Lt. Benj. C. Cook to Capt. J. A. McDonnel, July 30, 
1866, Va., Reports Relating to Justice. 

li:lLt. W. F. DeKnight to 0. Brown, Feb. 28, 1867, 
Va., Reports Relating to Justice; Bvt. Maj. Geo. W. Tracy 
to Wager Swayne, Oct. 31; 1866, Ala., Operations Reports. 

112 
0. Brown to Howard, April 9; 1866, BRFAL, "Letters 

Received," Reel 30. 

112 
Capt. J. S. Connolly to 0. Brown, Feb. 28, 1867; 

Va.; Reports Relating to Justice. 

^^S. C. Armstrong to 0. Brown, April 2, 1867; ibid. 

T. Remington to 0. Brown, Nov. 30, 1868, ibid. 

■^■^J. W. Jordon to 0. Brown, Oct. 31, 1868, ibid.; 
see also e. g. Lt. Hiram S. Hunt to 0. Brown, Sept. 30, 
1866, Lt. Hector Sears to 0. Brown Nov. 30, 1866, S. C. 
Armstrong to 0. Brown, May 31, 1866, ibid.; Davis Tillson 
to Howard, Sept. 1, 1866, BRFAL, "Letters Received," 
Reel 37} Howard to Stanton, Nov. 1, 1866 (Howard's Annual 
Report), BRFAL, "Selected Series of Records." 

^■^Julius J. Fleming to Judge Aldrich, Nov. 3, 1866, 
BRFAL, "Letters Received," Reel 44* 

^■^Lt. W. F. DeKnight to 0. Brown, Jan. 31, 1867, 
Va., Reports Relating to Justice. 

119 On slavery see supra, Chs. I-III. 

120 Richardson, Messages and Papers of the Presidents. 
VI, 424. 

121 For an excellent account of these two famous 
riots see McFeely, Yankee Stepfather. 274-287. 

122 
See e. g. J. W. Sprague to Howard, Sept. 17, 1866, 

Same to Same, Oct. 1, 1866, BRFAL, "Letters Received," 
Reel 38. Sprague reported that 29 separate incidents of 
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murder had occurred since the organization of the Bureau 
in Arkansas. Some of these involved more than one victim. 
J. A. Mower to Howard, Mar. 14, 1867» ibid., Reel 42 
reported that at least seventy blacks had been killed by 
whites up to that time. In contrast only two blacks 
and one white were murdered by blacks. J. B. Kidoo to 
Howard, Oct. 25 . l'SôéV ibid. » Reel 40 catalogued seventy 
murders of blacks in Texas since Appomattox. J. R. Lewis 
to Howard, Oct. 3, 1866, ibid, had discovered 33 blacks 
murdered not including those killed during the Memphis 
riot. In Kentucky at least 19 blacks were murdered between 
December 1865 and October 1866. See "List of the Murders 
that have occurred in the State of Kentucky . . ., " ibid., 
Reel 38, R. K. Scott to Howard, Oct. 6, 1866, ibid., 
Reel 39 reported a minimum of 23 murders in South Carolina. 
Scott to Howard, Dec. 18, 1866, ibid, expanded upon this 
estimate. Thomas J. Wood to Howard, Dec. 21, 1866, ibid., 
Reel 38 knew of 34 cases of murder since the organization 
of the Bureau in Mississippi. Virtually all of these 
reports also included large numbers of lesser crimes of 
violence against blacks. Most important, all of the 
officers emphasized that far more murders had occurred 
than they had been able to authenticate or even hear about. 
Sometimes they ventured estimates of nearly twice as many 
murders as they could absolutely verify. 

^^J. A. Mower to Howard, Mar. 9, 1867, ibid., 
Reel 42; Thomas J. Wood to Howard, Sept. 27, l866, ibid., 
Reel 38. 

W. Sprague to Howard, Mar. ?, 1867, ibid., 
Reel 42; "Reports in obedience to S. 0. 119 'on disturbance 
in Accomac Comity, Va. . . Va. 

■''^Lt. C. S. Schoeffer to 0. Brown, July 25, 1866, 
Va., Reports Relating to Justice; Davis Tillson to 
Capt. A. Ramsey Nininger, July 12, 1866, Ga., Letters Sent. 

^■^Bvt. Lt. Col. J. E. Jacobs to Howard, Feb. 14, 
1866, BRFAL, "Letters Received," Reel 28. 

^■^Kidoo to Howard, Aug. 8, 1866, ibid., Reel 36. 



CHAPTER VIII 

Though radical reconstruction failed to achieve the 
central purposes of its architects, it incidentally brought 
some beneficial and long lasting results. See e. g. 
Jack B. Scroggs, "Carpetbagger Constitutional Reform in 
the South Atlantic States, 1867-1876," Journal of 
Southern History. XXVII (Nov. 1961), 475-493. 

2 
My understanding of the Reconstruction Acts is based 

on four excellent works. Benedict, "The Right Way" 
274-335» Fairman, Reconstruction and Reunion, 253-365; 
Brock, An American Crisis, 153-211; David Donald, 
The Politics of Reconstruction 1863-1867 (Baton Rouge, 
1965). Though these authors occasionally differ in their 
interpretations, all shed light on various aspects of the 
1867 acts. 

'i 

E. L. Godkin, "Universal Suffrage and Universal 
Amnesty," Nation, Nov. 29, 1866, 430. See Benedict, "The 
Right Way," 282-283 for the conservative nature of 
moderate Republicans' commitment to black suffrage. 

^Brock, An American Crisis, 188-189 (Julian)} Benedict 
"The Right Way," 298 (Stevens)} Donald, The Politics of 
Reconst ruetion » (other radicals). Benedict includes in 
his discussion a point by point comparison of radical 
goals and the program that actually emerged. 

^The only substantial study of military reconstruction 
Sefton, The United States Army and Reconstruction, does 
not penetrate below the topmost levels. 

^Pope to Grant, July 24, 1867, National Archives, 
RG 393, Third Military District (hereinafter cited as NA, 
RG 393, 3rdMD). 

7 
Pope to Grant, April 1, 1867, ibid.} General Orders, 

No. 44* Aug. 1, 1867 (Files's military commission trial), 
National Archives, RG 94» Headquarters, Third Military 
District (hereinafter cited as NA, RG 94» 3rdMD)} Pope to 
Grant, May 23» 1867 (on removals), NA, RG 393» 3rd MD} 
General Orders, No* 25, May 29, 1867 (on civil officers 
generally), NA, RG 94» 3rdMD. 
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g 
Pope to Longstreet, Sept. 19, 1867 and see also 

Popd to Wager Swayne, June 21, 1867, NA, RG 393, 3rdMD; 
General Orders, No. 53, Aug. 19, 1867 (jury order), NA, 
RG 94» 3rdMDj Pope to Grant, Oct. 7» 1867, NA, RG 393» 
3rdMD. 

Q 
Sefton, The United States Army and. Reconstruction, 

172. 
"^General Orders, No. 64, April 19, 1868 and see also 

General Orders, No. 65» April 20, 1868, NA, RG 94» 3rdMD. 

■^General Orders, No. 80, May 20, 1868 and see also 
General Orders, No. 72, April 27» 1868, ibid. 

12 Sefton, The United States Army and Reconstruction, 

^General Orders,No. 51, April 4» 1868, NA, RG 94, 
3rdMD. 

^Sefton, The United States Army and Reconstruction. 
148-150. 
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BIBLIOGRAPHIC ESSAY 

I have not attempted to include in this essay all 

of the works cited in my footnotes. The works discussed 

here are those that have been especially useful for 

purposes of this study or have contributed in some way 

toward an understanding or misunderstanding of the legal 

aspects of slavery, the Civil War, or Reconstruction. 

Slavery 

Contemporaries took the law of human bondage quite 

seriously. In the 1850*s four treatises on the law of 

slavery appeared. The first, Charles Goodell's 

The American Slave Code (Repr. ed., New York, 1968 Corigi- 

nally published l8S33i was an abolitionist's blistering 

diatribe against the laws of the slaveholding states. 

Though Goodell offered only a very general discussion of 

the law and was blinded to the more enlightened aspects 

of Southern jurisprudence, his work is especially useful 

for his often keen criticisms of the inconsistency and 

irrationality of the law of slavery. Reference to 

Goodell's work alone, however, would result in a distorted 

view of the slave's legal status. 
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In 1856 George M. Stroud issued an updated version 

of A Sketch of the Laws Relating to Slavery (Repr. ed., 

New York, 1968 [originally published 1856]), which he 

had first published in the 1820's. Though Stroud claimed 

that he was not an abolitionist, he was unquestionably 

antislavery and sharply critical of the more savage 

aspects of Southern law. Unlike Goodell, Stroud bolstered 

his criticisms with an array of evidence from the statutes. 

Especially useful are his charts comparing the number of 

capital crimes that slaves, free blacks, and whites could 

commit in Virginia and Mississippi. Still, the reader 

must beware since parts of the book failed to take into 

account the changes that had occurred since the 1820's. 

Angered by what he regarded as misrepresentations 

in the Goodell and Stroud treatises, Thomas R. R. Cobb, 

codifier of Georgia statute law, answered with his 

Law of Negro Slavery in the United States of America 

(Repr. ed., New York, 1968 [originally published 1858]). 

Cobb felt compelled to devote most of the book to a 

justification of slavery from religious and historical 

points of view, but he did include useful material on the 

law. In certain instances his book provided needed 

corrections of the overstatements of Goodell and Stroud. 

The real value of Cobb's treatise for historians, however, 

is his often quite frank discussion of the policies 

behind repressive and discriminatory laws. Cobb also paid 
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more attention to appellate court decisions than his 

Northern antagonists. But the treatise was far from 

comprehensive and tended to stress the law of Georgia, 

which was not always representative. 

John C. Hurd’s The Law of Freedom and Bondage (2 vols., 

New York, 1858, 1862) was concerned primarily with the 

legal questions arising from the controversies over fugitive 

slaves and slavery in the territories that dominated the 

politics of the 1850’s. But Hurd included in his massive 

study an abstract of the legislation of every state on 

the subjects of slavery and free Negroes. Though he only 

sketched the outlines of statutes, his work is especially 

useful for a chronological overview, and I have relied 

heavily upon his second volume in the chapter on free 

blacks. 

The first group of historians who devoted serious 

attention to slavery were preoccupied with the law. 

Beginning in the 1890's and continuing into the first 

decade of the twentieth century, a number of "institutional" 

historians, based at Johns Hopkins University, produced 

a series of monographs on slavery in individual states. 

Using statutes as their primary source materials, these 

men sought to describe the development of slavery from 

the colonial settlements to the Civil War. They produced 

works that are still useful and rich in detail but 

narrowly focused since they describe the institution of 
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slavery from a purely legal point of view. The most 

important of the studies that the Baltimore group 

produced were Jeffrey R. Brackett's The Negro in Maryland: 

A Study of the Institution of Slavery (Baltimore, 1889), 

John S. Bassett's History of Slavery in North Carolina 

(Baltimore, 1899)» and J. C. Ballagh's A History of 

Slavery in Virginia (Baltimore, 1902). Of these Brackett's 

work on Maryland has been the most valuable for purposes 

of this study. Brackett practised institutional history 

at its best, and his book still warrants serious attention. 

Working independently of the institutional historians, 

H. M. Henry issued his study of The Police Control of the 

Slave in South Carolina (Emory, Va., 1914)* Like the 

Hopkins group, Henry relied heavily on legal materials, 

but he chose a specialized topic, the criminal law of 

slavery, where statutes, judicial decisions, and court 

records were especially important. Henry's book is still 

the most detailed treatment of the criminal law available 

and is the only work on slavery in South Carolina. Though 

it dealt with only one state, both Ulrich B. Phillips 

and Kenneth M. Stampp relied heavily on it in their 

general discussions of the law of slavery. Since the 

system of criminal justice in South Carolina was unlike 

those of other slave states, the effects of this reliance 

on Henry's work in general studies have been somewhat 

unfortunate. I have made extensive use of his work but 
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only for the purpose of describing the somewhat peculiar 

law of South Carolina. 

Henry’s South Carolina study might have enticed 

other historians to undertake similar projects in other 

states if not for the publication four years later of 

Phillips's American Negro Slavery (New York, 1918), the 

book that established the intellectual framework in which 

other historians labored for the next four decades. 

Though he was interested in criminal activity on the part 

of slaves, he concerned himself with the law mainly to 

minimize its importance. In 1909 Phillips had contributed 

an article to The South in the Building of the Nation 

(Richmond, 1909), IV, 194-241 on "racial problems, 

adjustments, and disturbances in the ante-bellum South." 

There he argued that the slave codes, which were enforced 

only in times of emergency, did not describe slavery as 

it existed in day-to-day practice. In American Negro 

Slavery he expanded upon his earlier analysis. "The 

government of slaves" he said, "was for the ninety and 

nine by men, and only for the hundredth by laws." 

According to Phillips plantation records, though they were 

not so abundant as legal materials, revealed the realities 

of slavery. 

The high quality of Phillips's work (the narrow 

studies of the Hopkins group paled in comparison) seemed 

to validate his denigration of the importance of the law. 
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But this was not the last word that Phillips spoke on 

the subject. After the publication of the first volumes 

of Helen T. Catterall's Judicial Cases Concerning Slavery 

and the American Negro (5 vols., Washington, D. C., 

1926-1937)* Phillips's interest in the law quickened. He 

devoted most of his chapter on slavery in Life and Labor 

in the Old South (Boston, 1929) to a discussion of legal 

issues, accompanied by numerous citations to the Catterall 

collection. But the books of the historians who followed 

him reflected the influence of his earlier work. Though 

their discussions of plantation discipline were often 

excellent, they devoted little space to the dispensations 

of public agencies. But there were significant exceptions. 

Ralph B. Flanders's Plantation Slavery in Georgia (Chapel 

Hill, 1933) has been especially useful. James Benson 

Sellers, Slavery in Alabama (Birmingham, 1950) and 

Winston Coleman, Jr., Slavery Times in Kentucky (Chapel 

Hill, 1940) were also quite helpful. Still, no other 

historian has yet produced a comprehensive analysis of even 

one state on the order of Henry's South Carolina study. 

In the four decades intervening between American Negro 

Slavery and Kenneth M. Stampp's The Peculiar Institution: 

Slavery in the Antebellum South (New York, 1956) the 

only historian who made extensive use of the Catterall 

collection was Marion J. Russell in a 1946 article, 
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"American Slave Discontent in Records of the High Courts, " 

The Journal of Negro History, XXXI (Oct. 1946), 411-434. 

Russell was interested in counting and classifying 

incidents of slave discontent revealed in appellate court 

reports. But he offered neither insight into the law 

nor substantive analysis of the subject. Though the 

article is interesting, the reader is at loss to know what 

conclusions might be drawn from the statistics. More 

useful were R. H. Taylor, "Humanizing the Slave Code of 

North Carolina," North Carolina Historical Review, II 

(July 1925), 323-331 and Richard D. Younger, "Southern 

Grand Juries and Slavery," Journal of Negro History, XL 

(1955)* 166-178. Younger's work provides one of the few 

keys to an understanding of a very important institution, 

the grand Jury. The subject deserves more general 

attention than it has received. 

In The Peculiar Institution Stampp attempted both 

to rebut Phillips's racial assumptions and examine a 

larger body of data than Phillips had in expectation that 

such evidence would reveal severities in the slave system 

that Phillips had either ignored or failed to discover. 

Stampp also took the law more seriously than had Phillips. 

Though he relied to a large extent on Henry's South 

Carolina monograph, Stampp also examined the Catterall 

volumes and many of the slave codes. Though it contains 

a few inaccuracies, his chapter on the law remains the 
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most comprehensive and best treatment of the subject 

available. Since Stampp's was a general study, however, 

his discussion of the law was more of an introduction 

to a complex area than an exhaustive analysis. 

In 1959 Stanley Elkins published probably the most 

important book ever written on slavery in the United States, 

Slavery: A Problem in American Institutional and 

Intellectual Life (Chicago, 1959,2nd ed., Chicago, 1968). 

Elkins successfully urged historians to abandon the old 

debate over the morality of slavery, asked fresh questions 

about the effects of bondage on the personality of the 

slave, and introduced a generation of historians to the 

previously neglected field of comparative history. At the 

heart of his comparative analysis of slavery in the United 

States and Latin America was an evaluation of the law of 

bondage in the two cultures. The effect of Elkins's 

method and ideas on the writing of the history of slavery 

was immediate and electric. In the last decade the 

study of comparative history has virtually become a new 

subdiscipline. Elkins's assailants have been so prolific 

that Ann J. Lane has recently edited a large volume 

devoted to The Debate Over Slavery: Stanley Elkins and 

His Critics (Urbana, 1971)» But the post-Elkins debate 

over slavery, like the debate over the morality of slavery 

that preceded it, has not considerably deepened our 

understanding of the law of slavery even in the 
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United States. While historians have subjected Elkins's 

arguments to rigorous criticisms in almost every area, 

few have become interested in the law, which was so 

important to the development of his thesis. Carl Degler 

and Arnold A. Sio have delved deeply enough into the 

sources to show that Elkins's conclusions hbout the 

complete suppression of the personality in North American 

law were incorrect, but their examination of the law of 

slavery, sufficient for their limited purposes, was by 

no means complete. Carl Degler, Neither Black nor White: 

Slavery and Race Relations in Brazil and the United 

States (New York, 1971)» and Arnold A. Sio, "Interpretations 

of Slavery: The Slave Status in the Americas," in Laura 

Foner and Eugene D. Genovese, ed., Slavery in the New 

World (Englewood Cliffs, N. J., 1969). 

Still, the explorations of Elkins, Degler, and Sio 

symbolize a renewed scholarly interest in the potential 

of using laws to understand at least some aspects of 

slaveholding society. In his much praised study of the 

development of slavery in the seventeenth and eighteenth 

centuries Winthrop D. Jordan skillfully blended analysis 

of statutes with other data for insights into the 

racial attitudes of Americans. He argued that "while 

statutes usually speak falsely as to actual behavior, 

they afford probably the best single means of ascertaining 

what a society thinks behavior ought to be; they sweep 
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up the felt necessities of the day and indirectly 

expound the social norms of the legislators." Winthrop D. 

Jordan, White Over Black: American Attitudes toward the 

Negro 1550-1812 (Chapel Hill, 1968). Jordan's work 

confirmed my view that Phillips had overstated his case 

against the value of legal materials for understanding 

slavery. Richard Wade's Slavery in the Cities (New York, 

1964) included three excellent chapters that dealt 

directly or indirectly with law enforcement in the urban 

South, and I have benefited greatly from his work. On 

urban crime and law enforcement 1 have also utilized 

Mark Hepler's "Color, Crime, and the City" (Ph.D. diss., 

Rice University, 1972). 

Even more important for purposes of this study was 

the recent publication of James Hugo Johnston's 1937 

doctoral dissertation, Race Relations in Virginia & 

Miscegenation in the South 1776-1860 (Amherst, 1970). 

Johnston's work pointed me toward the Virginia State 

Archives in Richmond, which contain the records of trial 

for nearly every slave convicted of a capital crime in 

nineteenth-century Virginia. Unfortunately, in his 

treatment of the Virginia records Johnston contented 

himself mainly with excerpting some of the most interesting 

material. When he did analyze the evidence, his comments 

were judicious and enlightening, but he did not glean 

from the records all the insights and conclusions he 



494 

might have. Still* the book deals with far more than 

the Virginia court records* is generally excellent* and 

illustrates the value of using legal materials for 

understanding important aspects of Southern race relations. 

The most thorough studies of Southern appellate 

court reports have issued from an unexpected source* 

A. £. Keir Nash* Professor of Political Science at the 

University of California in Santa Barbara. "Fairness and 

Formalism in the Trials of Blacks in the State Supreme 

Courts of the Old South*" Virginia Law Review, LVX 

(Feb. 1970), 64-IOO; "The Texas Supreme Court and Trial 

Rights of Blacks* 1845-1860," Journal of American History, 

LVIII (Dec. 1971), 622-642; "A More Equitable Past? 

Southern Supreme Courts and the Protection of the Ante¬ 

bellum Negro* " North Carolina Law Review, XLVIII ('1969) , 

197-242; "Negro Rights, Unionism* and Greatness on the 

South Carolina Court of Appeals: The Extraordinary Chief 

Jüstice John Belton O'Neall, " South Carolina Law Review, 

XXI (1969)* 141-190. Though this study and Nash's 

articles deal with similar topics and often rely on 

much of the same evidence* they are quite different from 

each other. The primary value of Nash's work is his 

discovery of a tradition of fairness toward slaves in the 

appellate courts of the antebellum South. An encounter 

with his articles at an early stage of my research hopefully 

dispelled any gross* lingering prejudices on my part to 
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the effect that the law of slavery in the United States 

always and everywhere bore down relentlessly on the slave* 

1 am in general agreement with Nash's argument that 

Southern appellate judges very often took painstaking 

care to protect the rights of slaves. There the similarity 

between our studies ends. 

Nash begins most of his articles by contrasting the 

behavior of Southern appellate court judges in the 

twentieth century with their counterparts in the antebellum 

period. The modern judges come off quite unfavorably. 

Nash is so impressed by this contrast that he is prompted 

to ask the rather improbable question "whether the 

black's existence was better aided by the judicial fairness 

and integrity of judges such as Pearson and Green [ante- 

bellum "libertarian" judges] minus the mandate of the 

fourteenth amendment than by that mandate unaided by 

judicial compassion." Thus Nash is interested primarily 

in judicial behavior. He divides antebellum judges into 

such categories as "pro-slavery" and "libertarian" and 

tries to explain why the members of each category acted 

in a certain manner. (For reasons discussed in the 

text I distrust his entire scheme.) In contrast this 

study attempts to describe the criminal justice systems 

of the slave states in which judges played only one part. 

Statutes and some trial court records are also examined. 

Nash examines the appellate court reports of nine states 
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while this study inquires into those of all the slave 

states and the District of Columbia. While this study 

deals only with the criminal law, Nash's articles also 

discuss manumission cases, a previously neglected and 

very important part of the law of slavery. 

Just as historians have ignored the criminal law of 

slavery, they have not paid a great deal of attention to 

slave crime. While insurrections have been intensely 

examined and discussed, more mundane but more frequent 

types of criminal activity have been neglected. An 

important exception to this generalization was Ulrich B. 

Phillips who devoted an entire chapter of American Negro 

Slavery to slave crime. Much of that chapter was taken 

from his article "Slave Crime in Virginia," American 

Historical Review, XX (Jan. 1915), 336-340. In addition 

the works of Flanders, Coleman, Sellers, and Johnston are 

instructive on matters of slave crime. Though he deals 

in the main only with runaways and the Gabriel Prosser 

insurrection scheme, Gerald W. Mullin, Flight and Rebellion: 

Slave Resistance in Eighteenth Century Virginia (New York, 

1972) occasionally discussed criminal activity on the 

part of slaves. While I do not always agree with him, I 

have been impressed by certain of his insights. 

Recently historians have become aware of the importance 

of the position of free blacks in the antebellum South as 

a measure of Southerners' general racial attitudes. 
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Winthrop D. Jordan» White Over Black; American Attitudes 

toward the Negro 1550-1812 (Chapel Hill» 1968); Carl Degler, 

Neither Black Nor White: Slavery and Race Relations in 

Brazil and the United States (New York, 1971)» Herbert S. 

Klein, Slavery in the Americas: A comparative Study of 

Cuba and Virginia (Chicago, 1967)» Arnold A. Sio, "The 

Slave Status in the Americas" in Laura Poner and Eugene 

D. Genovese ed., Slavery in the New World (Englewood 

Cliffs, N. J., 1969)* The most extensive analysis of 

free blacks' legal status is Theodore Brantner Wilson's 

in The Black Codes of the South (University of Alabama, 

1965)* While Wilson emphasizes that Southerners had 

institutionalized the free Negro class, I stress the 

steps Southerners were taking to check the growth or 

even destroy this "institution." John Hope Franklin's 

The Free Negro in North Carolina 1790-1860 (Repr. ed., 

New York, 1961) is an excellent study of developments in 

one state. Franklin pays careful attention to statutes 

and court decisions as well as other data. 

Historians' indifference to the law of slavery has 

meant that a large group of primary sources—statutes, 

appellate court reports, and the records of trial 

courts—have been largely unexplored. I have utilized 

this body of evidence as the basis for this study. 

Since the central emphasis of the study is on the law as 
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it had developed by i860, I used only the final ante¬ 

bellum codes or digests of statutes. The Code of Alabama 

(Montgomery, 1852); A Digest of the Statutes of Arkansas 

(I856) (Little Rock, 1858)} The Revised Statutes of Ken- 

tucky (2 vols., Cincinnati, 1852); Revised Statutes of 

Louisiana (New Orleans, 1856) (this penal code was declared 

unconstitutional because of a defect in its title, but it 

was reenacted the next year); The Maryland Code (2 vols., 

Baltimore, i860); The Revised Code of the Statute Laws of 

the State of Mississippi (Jackson, 1857); The Revised 

Statutes of the State of Missouri (2 vols., Jefferson City, 

1856); North Carolina Revised Code (1854) (Boston, 1855); 

The Code of Tennessee (1857-1858) (Nashville, I858); A Di¬ 

gest of the General Statute Laws of the State of Texas 

(Austin, 1859); The Code of Virginia (1848) (Richmond, 

1849); The Code of Virginia (Richmond, i860). When X 

was unable to obtain the code or revised statutes for a 

state, I relied heavily on contemporary legal treatises 

and the secondary literature. Appellate court decisions 

were also helpful since judges were frequently interpret¬ 

ing statutes. Court decisions, secondary literature, 

and legal treatises also gave an indication of how the 

law had developed over the nineteenth century. 

While statutes sketched the system in its broadest 

outlines, the decisions of appellate courts were invaluable 

because they provided extensive commentary on the policies 
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behind the laws and indicated to some extent whether and 

how the statutes were enforced. Catterall's Judicial 

Cases Concerning Slavery and the American Negro was indis¬ 

pensable. to the task of searching out court decisions. 

Her work was comprehensive and her abstracts of the cases 

for the most part adequately set out the issues in par¬ 

ticular cases. However, reliance on Catterall alone would 

have resulted in distortions, inaccuracies, and incom¬ 

pleteness. To understand fully the law of slavery one 

must go to the actual reports. I have cited her work 

only when I was unable to obtain the record of a case. 

With the exception of several South Carolina cases and a 

sprinkling from other states all of the appellate court 

decisions relating to the criminal law from the 1790's 

to 1865 have been examined. Though these decisions were 

very revealing, their importance should not be exaggerated. 

Most criminal cases involving slaves were not-appëaled. Hope¬ 

fully I have not overemphasized their significance, but 

as they are almost the only evidence of law enforcement 

that survives, I have made extensive use of them. 

Since only a minority of cases reached the appellate 

courts, an exhaustive examination of trial court records 

would be essential for a complete understanding of law 

enforcement. Unfortunately, such a study is impossible 

because such records simply*do not exist for most states. 

In only one state, Virginia, has a nearly comprehensive 
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set of records (for capital cases only) been preserved. 

In that state county courts were required to send to the 

governor a summary of the evidence offered at the trial 

when a slave was condemned to death. These records are 

located at the Virginia State Archives in Richmond. They 

are valuable not only for the summaries of the evidence, 

but accompanying petitions (either for or against trans¬ 

portation and sale rather than hanging of the slave) 

yield insights into the attitudes of contemporaries. I 

have examined these records for the years 1827 through 

1830 and 1833 through 1835* My original intention was 

to measure the effect of the Nat Turner insurrection on 

the administration of criminal justice in Virginia. My 

original feeling that punishment of slaves would be harsher 

after 1831 proved untrue. Thus I have used the evidence 

as a sample of Virginia law enforcement in the antebellum 

period. In addition, I have used it to supplement evidence 

taken from appellate court reports. 

The Civil War 

The only comprehensive study of Southern blacks during 

the war years is Bell I. Wiley*s Southern Negroes 1861-1865 

(New Haven, 1938). James M. McPherson ed., The Negro’s 

Civil War: How American Negroes Felt and Acted during 

the War for the Union (New York, 1965) also contains use¬ 

ful material. On free blacks I have relied on Bernard 

H. Nelson's articles. "Legislative Control of the 
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Southern Free Negro, 1861-1865," Catholic Historical 

Review, XXXII (April 1946), 28-46, "Confederate Slave Im¬ 

pressment* Legislation, 1861-1865»M Journal of Negro 

History, XXXI (1946), 392-410, and "Some Aspects of Negro 

Life in North Carolina during the Civil War," North 

Carolina Historical Review, XXV (April 1948), 143-166, 

W. E. B. DuBois, Black Reconstruction in America (New 

York, 1935) contains suggestive interpretations. Though 

I examined the statutes and court decisions of the Con¬ 

federate states during the war years, they were not 

especially useful. 

On federal military policy concerning blacks the best 

general discussions are those of Wiley in Southern Negroes 

and Allan Nevins, The War for the Union. The Organized 

War 1863-1864 (New York, 1971), These works should be 

supplemented with Willie Lee Rose, Rehearsal for Recon¬ 

struction t The Port Royal Experiment (New York, 1964)» 

John Eaton, Grant, Lincoln, and the Freedmen (New York, 

1907), Fred H. Harrington, Fighting Politician? Major 

General N, P, Banks (Philadelphia, 1947), DuBois, Black 

Reconstruction,and McPherson, The Negro's Civil War. 

The bulk of the chapter on the Civil War was based 

on research in the Congressional Globe, but several works 

contributed to my understanding of larger developments in 

Northern society and politics during the war. The chapters 

dealing with the evolution of emancipationist sentiment 
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in J. G. Randall and David Donald, The Civil War and Re¬ 

construction (Lexington, Mass., 1969), McPherson, The 

Negro's Civil War, and McPherson, The Struggle for Equality: 

Abolitionists and the Negro in the Civil War and Recon¬ 

struction (Princeton, 1964) are excellent. Other aspects 

of Northern opinion on racial issues are well covered in 

V. Jacque Voegli, Free But Not Equal: The Midwest and the 

Negro during the Civil War (Chicago, 1967)» Forrest G. Wood, 

Black Scare: The Racist Response to Emancipation and Recon¬ 

struction (Berkeley, 1968), George M. Fredrickson, The 

Black Image in the White Mind: The Debate on Afro-American 

Character and Destiny, 1817-1914 (New York, 1971)> and 

William Chomley Cochrane, “Freedom Without Equality: A 

Study of Northern Opinion and the Negro Issue, 1861-1870" 

(Ph.D. diss., University of Minnesota, 1957)» 

Useful in varying degrees for general events in 

Congress during the war years are George Selden Henry, Jr., 

"Radical Republican Policy toward the Negro during Recon¬ 

struction (1862-1872)“ (Ph.D. diss., Yale University, 1963), 

Hans L. Trefoussè, The Radical Republicans: Lincoln’s 

Vanguard for Racial Justice (New York, 1969)* and Herman 

Belz, Reconstructing the Union: Theory and Policy during 

the Civil War (Ithaca, N. Y., 1969). Most helpful for my 

purposes^however, was Michael L. Benedict, "The Right Way: 

Congressional Republicans and Reconstruction, 1863-1869“ 

(Ph.D. diss., Rice University, 1970). 
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My interpretation of developments in Congress 

clashes with that of Jacobus tenBroek in The Antislavery 

Origins of the Fourteenth Amendment (Berkeley, 1951)» 

While tenBroek's work on the antebellum period is generally 

excellent, X find it unreliable on the Civil War and Recon¬ 

struction. His use of the evidence recalls a legal brief 

rather than an unbiased historical study. Though he pre¬ 

sents a seemingly impressive amount of evidence to support 

his arguments, much of it is taken out of context, and he 

conveniently ignores evidence that would undermine his 

conclusions. On the Thirteenth Amendment debates 

Charles Fairman, Reconstruction and Reunion 1864-1888. Part 

One (New York, 1971) is more reliable. 

Reconstruction - After The Civil War 

The transformation of Reconstruction historiography 

that has occurred during the past fifteen years has been 

effected by a large number of historians including W. £• 

B. DuBois (whose work in 1935 anticipated much that has 

been done recently), Bernard L. Weisberger, Eric* L. 

McKitrick, John and Lawanda Cox, David Donald, William R. 

Brock, John Hope Franklin, and Hans L. Trefousse. As X 

see it, the central thrust of the revisionist interpretation 

has been the increasing realization that Congressional re¬ 

construction was not only moderate but in some respects 

even conservative. This view has received fullest expression 
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in Harold M. Hyman's A More Perfect Union: The Impact of 

the Civil War and Reconstruction on the Constitution 

(New York, 1973) and in the work of several of his students, 

most notably Benedict, "The Right Way," Phillip S. Paludan, 

"Law and Equal Rights: The Civil War Encounter—A Study of 

Legal Minds in the Civil War Era" (Ph.D. diss., University of 

Illinois, 1968), and Catherine M. Tarrant, "A Writ of Liberty 

or a Covenant with Hell: Habeas Corpus in the War Congresses, 

1861-1867” (Ph.D, diss., Rice University, 1972). For the 

most part my view of larger developments during Recon¬ 

struction is based on a reading of their work and exposure 

to their interpretations in Professor Hyman's seminar at 

Rice University. I would also agree with almost every 

point made by Allen W, Trelease in his introduction to 

White Terror: The Ku Klux Klan Conspiracy and Southern 

Reconstruction (New York, 1971)* Charles Fairman, Recon¬ 

struction and Reunion contains well reasoned and largely 

convincing discussions of major pieces of legislation and 

constitutional amendments. Hopefully Fairman's study will 

serve to correct the interpretations of the meaning of the 

Civil Rights Act of 1866 advanced by tenBroek, The Anti- 

slavery Origins of the Fourteenth Amendment, Robert L. Kohl, 

"The Civil Rights Act of 1866, Its Hour Come Round At Last," 

Virginia Law Review. LV (Mar. 1969), 272-300, and the U.S. 

Supreme Court in Jones v. Alfred H. Mayer Co., 392 U.S.409 

(1968). 
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While DuBois in Black Reconstruction in America sub¬ 

jected the black codes of 1865 to intense analysis, the 

most thorough study of the legislation is Theodore Brantner 

Wilson’s The Black Codes of the South. My treatment of'the 

codes differs from Wilson's in several ways. While Wilson's 

approach is chronological, mine is more analytical. For ex¬ 

ample» 1 include the Florida blaek code» framed in December» 1865 

and January 1866» in my discussion of the 1865 codes since 

it was enacted before the passage of the Civil Rights Act 

in March 1866. As I argue in the text and footnotes» March 

rather than January was the significant date that sepa¬ 

rated the first from the second group of black codes. My 

discussion of criminal law matters is more extensive and 

detailed than Wilson's» but he also examines the noncriminal 

provisions in the codes. There are also large differences 

in our interpretations which are readily apparent. In 

addition to Wilson's study» monographs on individual 

states should be examined. Three historians of recon¬ 

struction in Mississippi.discuss the framing of that 

state's code. James W. Garner, Reconstruction in Missis¬ 

sippi (New York, 1901); Vernon Lane Wharton, The Negro in 

Mississippi 1865-1890 (Repr. ed., New York, 1965)? 

William C. Harris, Presidential Reconstruction in Missis¬ 

sippi (Baton Rouge, 1967)» Also helpful is Joel Williamson, 

After Slavery: The Negro in South Carolina during Recon¬ 

struction. 1861-1877 (Chapel Hill, 1965). The codes can 
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be found in Acts of the Session of 1865-1866 of the 

General Assembly of Alabama (Montgomery, 1866). The 

Acts and Resolutions Adopted by the General Assembly of 

Florida at Its Fourteenth Session (Tallahassee, 1866), 

Acts Passed by the General Assembly of the State of Lou¬ 

isiana (New Orleans, 1866), Laws of the State of Missis¬ 

sippi (Jackson, 1866), and Acts Passed by the General 

Assembly of South Carolina (Columbia, 1866). 

The two most comprehensive studies of the Freedmen's 

Bureau, George R. Bentley, A History of the Freedmen's 

Bureau (Philadelphia, 1955) and William S. McFeely, 

Yankee Stepfather: General 0. 0. Howard and the Freed- 

men (New Haven, 1968) were instructive on the Bureau 

generally but for different reasons were not helpful on 

the specific aspects of Bureau operations treated in this 

study. Bentley is extremely distrustful of atrocity re¬ 

ports from Bureau officers and agents. McFeely writes 

as if the Bureau and not Congress or the President was 

primarily responsible for the failure of reconstruction 

policies to achieve their desired effects. John A. Carpenter, 

Sword and Olive Branch: Oliver Otis Howard (Pittsburgh, 

1964), a general biography of the Bureau's Commissioner, 

is more general than either Bentley's or McFeely's book 

but does contain material pertinent to this study. In 

Sword and Olive Branch and also his article "Atrocities 

in The Reconstruction Period," Journal of Negro History 
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(Oct. 1962), 234-247 Carpenter evaluates the reliability 

of Bureau agents' reports of violence against blacks. He 

argues convincingly that such reports are worthy of belief. 

Oliver Otis Howard's Autobiography (2 vols. New York, 1907)# 

XI presents the history of the Bureau from his point of 

view. Surprisinglyt studies of the Bureau at the state 

level were not especially valuable. However, I was able 

to draw upon the work of Martin Abbott, The Freedmen's 

Bureau in South Carolina 1865-1872 (Chapel Hill, 1967), 

Clifton L. Ganus, Jr., "The Freedmen's Bureau in Missis¬ 

sippi" (Ph.D. diss., Tulane University, 1953)# and 

William T. Alderson, "The Influence of Military Rule and 

the Freedmen's Bureau on Reconstruction in Virginia, 

1865-1870" (Ph.D. diss., Vanderbilt University, 1952). 

Also relevent were Howard C. Westwood, "Getting Justice 

for the Freedman*." Howard Law Review, XVI (1971)# 492-537 

and W. A. Low, "The Freedmen's Bureau and Civil Rights in 

Maryland," Journal of Negro History. XXVII (July 1952), 

221-247* James E. Sefton, The United States Army and 

Reconstruction (Baton Rouge, 1967), the only study of the 

subject, is not only hostile to the Bureau but also to 

much of the revisionist interpretation of Reconstruction. 

Where we have covered the same material, we have usually 

disagreed in our interpretations. 

The best work that has appeared on law enforcement 

during the Reconstruction period is Allen W. Trelease's 
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White Terror: The Ku Klux Klan Conspiracy and Southern 

Reconstruction. Though focused on the Klan, his work has 

far broader implications. Since Trelease concentrates 

primarily on events after 1867, this study might be seen 

as an introduction to his work; on the later period. 

But one difference between the two studies should be 

noted. While Trelease concentrates on the Klan ?conspiracy,M 

this study places more emphasis on random violence. Ex¬ 

clusive concentration on the Klan reveals only part of the 

problem that blacks faced during Reconstruction. Violence 

and intimidation did not have to be organized to be 

effective. 

Other excellent works that touch on law enforcement 

are Ross A. Webb, Benjamin Helm Bristow: Border State 

Politician (Lexington, Ky., 1969)» Otis A. Singletary, 

Negro Militia and Reconstruction (Austin, 1957)» Wharton, 

The Negro in Mississippi, and DuBois, Black Reconstruction 

in America. Interesting material can also be found in 

Richard 0. Curry, ed., Radicalism, Racism, and Party- 

Realignment: The Border States during Reconstruction 

(Baltimore, 1969) and Joe M. Richardson, The Negro in the 

Reconstruction of Florida# 1865-1877 (Tallahassee, 1965)i 

For the most part this study is based on material in 

the Freedmen's Bureau records. I have tried to take a 

broad approach and also to examine conditions on the local 

level. U.S. Bureau of Refugees, Freedmen, and Abandoned 
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Lands, "Selected Series of Records Issued by the Com¬ 

missioner, 1865-1872," microfilm and ibid., "Registers 

and Letters Received by the Commissioner of the Bureau, 

1865-1872," microfilm cover conditions in all of the 

Southern states. The "Letters Received" contains the 

reports of the Assistant Commissioners. These reports 

often consisted of quotations from the reports of sub¬ 

ordinates. I.have also examined the records for four 

individual states — Virginia, Georgia, Kentucky, and 

Alabama. The Georgia records are on microfilm (U*S. 

Bureau of Refugees, Freedmen and Abandoned Lands, "Records 

Relating to Georgia") while the records for the other 

states are in the National Archives, Record Group 105• 

The Virginia material was especially important. Virginia 

officers and agents were required to report monthly on 

the operations of local courts from March 1866 through 

December 1868. I now regret that I did not include one 

of the more western States — Louisiana, Arkansas, or 

Texas. But any distortions that occurred can be attributed 

to the fact that conditions were probably even worse for 

blacks in those states. 

In addition to the Bureau records I have made 

selective use of several other National Archives col¬ 

lections. National Archives, Record Group 153» Bureau 

of Military Justice Record Books; "Letters Sent by the 
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Department of Justice . . ., " microfilm; National 

Archives, Record Group 60, U.S. Attorney General, 

Letters, Papers Received; National Archives, Record 

Group 94 (Adjutant General); National Archives, Record 

Group 393 (First and Third Military Districts). 


