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ABSTRACT 

CRIME AND VIOLENCE IN FRONTIER HOUSTON: 
A STUDY OF THE CRIMINAL DISTRICT COURT OF HARRIS COUNTY, 

1872-1876 

Victoria Lynne Brooks 

Harris County in the 1870’s had a sophisticated 

system of criminal jurisprudence, but its people were 

unwilling to utilize its full capacities as an instrument 

of social control. The disparity between potentials 

offered by statutory provisions and the actual operation 

of judicial machineries was great, and remained so as 

long as the frontier exerted an influence on criminal and 

law-abiding elements of the population. 

This thesis relies on traditional historical methods 

of quantitative techniques. Statistical information 

gleaned from a four-year study of years 1872-1876 of the 

Harris County Criminal District Court facilitates analyses 

of the history and administrative structure of Harris 

County judicial departments, state penal codes and criminal 

procedures, and the personnel and machineries of the 

Criminal District Court itself. The picture which emerges 

is one of a burgeoning urban community's attempts to cope 

with crime through its primary legal institution, the 

Criminal District Court. Statistical information placed 



2 

in historiographical and bibliographical context, yields 

insight into the character and effectiveness of the 

entire range of criminal court procedures. Moreover, 

statistical information compiled from documents generated 

by and materials referring to the Criminal District 

Court provide foundation for more general conclusions 

about nineteenth-century urban frontier society. As 

example, only about 3% of the recorded population of Harris 

County received indictments during the period from 1872 

to 1876. Only 20% of those indicted appeared in census 

rolës, city directories, or newspapers. Only 8.7# of 

indictments were eventually dismissed for lack of sufficient 

evidence. Defendants before the Criminal District Court 

pleaded not guilty in two-thirds of the cases, but slightly 

more than two-thirds of pleaded cases were adjudged 

guilty. From the beginning of the judicial process only 

one-half of prosecuted cases received conviction. 
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CHAPTER I 

INTRODUCTION 

• 

The statistical method of dealing with social problems 
often cannot be relied on as a mathematical demon¬ 
stration leading to specific conclusions, but it may 
be used to indicate tendencies, to mark out the 
boundaries of a problem and to point out the direction 
which should be given to a particular investigation 
of a non-statistical character. 

Mr. Justice Harlan F. Stone* 

In the 1870's, Harris County, Texas, had a criminal 

judicial system comparable to those of more established 

urban communities in the East, yet a population possessed 

of frontier attitudes about the administration of justice 

familiar to those who lived further west. As in other 

frontier areas, citizens had simple attitudes towards the 

settlement of problems and often relied on their guns 

instead of court procedures for their solution. Outlaws 

were sometimes admired for their courage instead of con¬ 

demned for their crimes. Texas differed from many western 

states, however, in that its judicial structure was 
* 

developed at a much earlier date than in surrounding areas. 

By 1836 Texas was a republic, and by 1845 she was admitted 

as a state. Consequently, her citizens were much more 

sophisticated than other frontiersmen in their exposure to 
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a formal structure of law, although they still were often 
2 

reluctant to use it. The result was, at times, a sub¬ 

stantial disparity between the statutes and the actual 

operating system of criminal justice. 

Willard Hurst pointed out that the 1870's was a 
3 

crucial decade in the development of American legal systems. 

Houston was no exception to his rule. While still a frontier 

town recovering from the upset caused by the Civil War 

and Reconstruction, Houston's urbanization process was 

accelerated during the 1870's. A study of the Criminal 

District Court's response to these political developments, 

hopefully can contribute to a better understanding of an 

important decade which is too often neglected by historians. 

This thesis is based on the premise that from a 

quantified study of the cases which came before the Harris 

County Criminal District Court during a specific time 

period,^ limited conclusions may be drawn concerning what 

was happening in the community as a whole. More specifi¬ 

cally, the data give valuable information about the 

successive procedural steps of a criminal prosecution 

from indictment to dismissal or sentence. 

...'it is precisely the repetitious 
character of court activity that makes it 
such a promising source for social his¬ 
tory. '5...if court records are to be 
exploited...to reconstruct 'the anatomy of 
the society' in which the court functioned, 
it will not be enough to take note only of 
exemplary cases. One must also conceive 
of the litigation of any court as a quanti¬ 
tative whole...” 
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As in any quantitative study, however, great care must be 

used, both in gathering the data and in drawing con- 

elusions from it. As Sam Bass Warner cautioned, the 

number of prosecutions is a poor index of the total crimes 
7 

committed, for not only do many go unnoticed by the legal 
g 

system altogether, some who are arrested are never 

prosecuted. The criminal judicial system can best be 

visualized as a pyramid: while many have initial contacts 

with the policeman on the beat, only a small percentage 

of that number remain in the system from arrest to con¬ 

viction. Warner warned also that an increase in the 

number of prosecutions does not necessarily indicate a real 

change in the number of crimes committed but possibly a 
o 

variation in police or grand jury activities. What 

appears at first glance to be a crime wave could, in 

reality, be merely greater diligence on the part of the law 

towards an existing situation. And finally, he said, 

because social statistics are usually not complete, no 

attempt should be made to draw any conclusions as to the 

10 
socio-economic status of the defendants. 

What were the characteristics of the criminal popu¬ 

lation of Harris County in the 1870*s? This question, 

one of the major ones originally to be explored by this 

thesis, has to remain unanswered for lack of sufficient 

information. While over six hundred individuals came 

before the court during these four years, we can identify 
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only about twenty percent of them as to race* age, 

occupation, place of nativity. Only one characteristic, 

that of gender, is known about all of them. In a 

quantified study, generalizations can be made from the 

data only if it is reliable in terms of correct infor¬ 

mation and also a representative percentage of the total. 

While the existing information was carefully taken from 

11 the census material and court records, the percentage 

remains too low, and the sampling too unrepresentative 

for this data to be used to make many generalizations 

about the criminal population of Harris County in the 

1870*s. 

The data, coupled with other information, however, 

give a better, but by no means complet?, picture of the 

criminal sector. While criminals did not always appear 

in the census rolls, they invariable appeared in the 

newspaper if they were important citizens or if their crime 

were a sensational one. 

Taking heed of Warner's advice, the scope of the 

quantitative part of this thesis is intentionally narrow 

in order to try to avoid some of the pitfalls of using 

criminal court statistics. The study is limited to one 

court during a single period of time. No attempt is made 

to compare the findings of this court with other courts, 

or even of different time periods of the same court. 

Traditional historical techniques are used along with 
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quantitative methods. The statistical data gleaned from 

this four-year study if the Harris County Criminal 

District Court is first put into a much larger context of 

the history and structure of Harris County; of Texas 

penal codes and criminal procedures; of the Criminal 

District Court itself. The picture which emerges is one 

of a nineteenth century urban frontier society's attempt 

to cope with crime through its legal institution, the 

Criminal District Court* 
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CHAPTER IX 

HARRIS COUNTY 

Houston was still a frontier town in 1870 despite 

the existence of urban institutions such as the Criminal 

District Court. This decade was one of transition to a 

more urbanized society; it demonstrated this curious blend 

of frontier and more civilized life in areas such as the 

administration of criminal justice. The foundations of 

this Reconstruction judicial structure were laid several 

decades earlier when Houston was founded in I836. 

A. History of Harris County» 1836-1870. 

Houston began in the manner similar to many other 

towns of the 19th century: as the money-making scheme 

of two land speculators. Houston succeeded where others 

had failed, however, largely because of the timing of its 

founders and their choice of location for the city.^ 

Newly independent from Mexico, Texas chose Houston as 

temporary site for the new government only one year after 

the Allen brothers had begun promoting the "Bayou City". 

When the legislature met for the first time on May 1, 1837* 

it passed several bills to encourage immigration to the 
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new capital, as well as an anti-gambling law to dis¬ 

courage the gamblers who were already there. That 

summér it also authorized the incorporation of the city 

and the election of the town's first mayor. 

Houston was a rough town in those first years. 

John Herndon called it "the greatest sink of disipation 

[sic] and vice that modern times have known." According 

to another, "citizens frequently discharged firearms in 

the city, dueling was common, frequent brawling could be 

expected, and drunkenness was almost a way of life." In 

1839 the editor of the Morning Star complained that the 

town had a theater, courthouse, jail, and even a capital 

building, but not a single church.^ He could have also 

mentioned the difficulties the town promoters had had in 

building the two structures which held the judiciary"* and 

the state legislature, and their lack of concern in con¬ 

structing a sound jail. The first jailbreak was noted in 

the newspaper on January 18, I84O: 

While the usual Saturday night crowds 
were thronging the streets, five prisoners 
in the Harris County jail had been 
engaged in boring through the floor, 
removing the dirt from one.side of the 
building and crawling out.0 

The Allen brothers were methodical and enterprising, 

both in the physical laying out of the city and in their 

encouragement of the development of the bayous for trade. 

As was the custom of town surveyors, Houston was laid 
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out in a gridiron pattern with streets perpendicular and 

parallel to the bayou (at least as much as possible, given 

the winding bed of the bayou). By 1838, four steamboats 
o 

were plying their trade from Houston to Galveston. A 

canvass taken in 1839 showed Houston as the largest town 

in Texas with a population of 2,073 with 1,620 of those 

male, 453 female; and its property assessment at 

$2,405>865.^ The high ratio of men to women was charac¬ 

teristic of a frontier area.'*'0 

In spite of its rapid rate of growth over such a 

short period of time, the spring of 1839 brought a triple 

blow’which threatened to kill the new town. Yellow fever 

returned in epidemic strength that summer to kill 240 

residents.■*■■*■ Texas currency, always fluctuating in 

value, decreased to ten cents to the dollar and New Orleans 

12 merchants began to refuse credit to local merchants. 

And finally, the state legislature decided to move the 

13 capital to Austin. Yet, in spite of these three 

simultaneous blows to her polical and economic growth, 

Houston continued to grow, for the pattern of commerce had 

already been set.^ A Chamber of Commerce, the first in 

Texas, was created in I84O, and the«Port of Houston in 

1841. 

Joe Frantz pointed out that Houston's pattern of 

development was similar to other frontier towns except 

that it occurred at a later date. 
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The two major themes of Houston history 
from the days of the Republic to the 
Gilded Age reflect the intrusion of 
national politics - Texas statehood, 
war with Mexico, Civil War and Recon¬ 
struction - and transportation progress --- 
channel improvement andirailroad building. * 

The 1840*s and 1850's saw an improvement both in water 

and rail transportation. Richard Wade saw the transportation 

as the key to economic growth for frontier towns such as 

l6 Houston. Harrisburg and Galveston both competed fiercely 

for control of water and rail routes in order to profit 

from the major export, cotton. 

Cotton was now being hauled into town so 
rapidly that bales were stacked on side¬ 
walks, and land values rose, stimulated by 
the converging railroads.17 

Harrisburg, for example, encouraged the Buffalo Bayou, 

Brazos, and Colorado Railroad, a line to run between 

Harrisburg and Brazos Valley in 1853» Three years later, 

Houstonians sponsored the Houston Tap Railroad, so called 

because it"tapped" the Harrisburg line to divert trade to 

l8 
Houston. By 1861, the city had railroad connectins 

southeast to Galveston, southwèst to Columbia, west to 

19 
Alleyton, northeast to Millican, and east to Beaumont; 

and the beginnings of the present-day ship channel 

through Galveston Bay. 

As Frantz pointed out, political events also affected 

the growth of Harris County. The admission of Texas to 

the Union on December 29» 1845 meant an increase in the 
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number of settlers. The Mexican War had little negative 

effect on the city’s growth, for Houston was a point of 

20 departure for settlers headed north and west. During 

the 1849 California gold rush, Houston was in a strategic 

position as a stopping-off place on one of the major 

routes taken by those possessed with gold fever. The 

first census of Harris County taken in 1850 showed a 

population of 4>668 including 2,396 who lived in Houston. 

Of the total, 905 were black.^ 

Secession abruptly reversed Harris County’s economic 

growth. During the war the city was a distribution 

point for soldiers with a training camp near Harrisburg. 
%r 

An arsenal was set up in Houston, with the courthouse 

used as a cartridge factory. The blockade crippled 

Houston's activity as a port townj the scarcity of goods 

and rampant inflation forced prices to astronomical 

heights.^ 

The end of the Civil War in 1865 brought more strife 

and sorrow to Houston. On June 20th, the 34th Iowa 

Regiment and five companies of the 114th Ohio Regiment 

arrived and three days later they had formally taken 

possession of Texas. The U.S. officers in command told 

the mayor that they "had no intention of interfering 

with municipal government but would 'protect the rights 

23 
and property of its citizens..."' Soldiers, refugees, 
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freedmen, crowded into an already overburdened community 

whose city treasury was empty. Crime and violence 

increased a great deal in the days following the war. 

And finally, because of poor sanitation conditions and an 

unwillingness on the part of the local authorities to 

impose a quarantine for fear of crippling trade, an out¬ 

break of yellow fever turned into the worst epidemic the 

city had ever known. 

B. 1870*8. 

1. Impact of Reconstruction on Harris County. 

Reconstruction affected the political structure of 

both Texas and Houston, and state politics in turn 

influenced city politics. Texas was readmitted to the 

United States on March 30, 1870. Under the plan of 

Republican Reconstruction, the city only had 898 registered 

voters, 410 white and 488 black, who helped to elect 

E. J. Davis as governor of the state. When Houston was 

not able to pay the sàlary of its municipal employees,^ 

the military authorities appointed J. R. Morris to take 

25 
the place of the formerly elected mayor. On July 26, 

1870, the newly elected Governor Davis appointed Thomas 

H. Scanlan as mayor. Scanlan was reelected two years 

later, but the takeover of the Democratic majority in the 

state legislature wrecked the Davis machine and led to a 
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lessening of reconstruction in Houston. Radical recon¬ 

struction ended in 1874- when the Democratic governor, 

Richard Coke replaced Thomas Scanlan with Democrat James 

Wilson and Houston got a new city charter.^ 

The decade of the 1870’s was, therefore, a period of 

upheaval and transition for Houston. Political control 

went from Radical Republicans to Democrats; society 

struggled to absorb the freedmen, refugees, and ex¬ 

soldiers; and the economy haltingly began to regain ante¬ 

bellum prosperity. It was also a period of transition, 

for Houston was changing to a more urbanized community, 

although frontier elements were still very much in evi¬ 

dence . 

Indians kept the markets supplied with 
venison and turkeys. Cows were skinned in 
the city despite any law, civil or military, 
and droves of hogs passed through town on 
the way to Fatty Baldwin's sausage factory. 
Some streets were shelled and a few planked, 
but most were dust or mud dependent upon the 
weather. Flies buzzed around green buffalo 
hides in the Central Railroad siding.27 

It is impossible to determine the exact population 

of Harris County in the 1870’s. Methods of collecting 

census data in the 19th century were not very sophisticated, 

and they were especially haphazard in the census-taking 

of 1870. Due to the aftermath of the Ciidl War, the 

census underestimated the population in the southern 

2 S states. According bo this source, Harris County had 

a population of 17>375 (Appendix,' Tables 1-3). This 
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was almost double the census taken In i860; whereas 

the 1880 census y was a 61.1% Increase from 1870. 

Houston's population jumped from 9*382 in 1870 to 16,513 

in I88O. The 1870 census also showed that 62.5% of the 

population of Harris County was white,0 and that 83*7# 

31 were born in the United States. There is no breakdown 

at present of sexes for the 1870 census, but by 1880 

50.3^ were men. This last figure shows tremendous change 

from 1839 when 78.2% were men. 

While the political structure changed, the social 

strata remained largely similar to ihat of ante-bellum 

days in spite of scalawags, carpetbaggers, or freedmen. 

Richard Wade's observations on frontier cities apply to 

Houston as well. The merchants were the leaders of the 

community, followed closely by professionas such as 

doctors, lawyers, teachers. The majority of society were 

laborers, clerks, and shopkeepers. Next came the 

"transients and the rootless - wagoners, rivermen, 

hangers-on, and ne'er-do-wells - who had no stable 

connections with the community but whose activities formed 

an important part of its life. The Negroes, slave and 

free, occupied the bottom rung of the ladder, performing 

the most menial tasks and excluded from white society by 

32 
both custom and law." The statistical part of this 

paper supports the thesis that it was from these last 

groups that the majority of criminals came. 
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Houston's merchants and businessmen struggled 

throughout the decade to recoup the losses caused by the 

Civil War, while Galveston's economy bounced back almost 

immediately. All forms of Houston's transportation 

system - bayous, roads, railroads - had deteriorated. 

Finally, the bayou was dredged, snags removed, and a 

channel cut nine feet wide. The urbanization process was 

especially crippled, however, by the postponement of the 
“JO 

building of the railroads. ^ During the Civil War, most 

of the trackage had been destroyed or fell into disrepair 

and building afterwards was slowed down because of the 

Panic of 1873» By the end of the 1870's, however, 

Houston had rail connections with the rest of the nation 

and had gained recognition as the railroad center of the 

Southwest. 

2* CountY- as seen bY contemPoraries 

... at no previous time in her history, has 
tHoustonj been so immersed in crimes as at the 
present. The terrors of the blade of the 
assassin and the bullet of the murder have become 
a matter of almost daily occurrence... 4 

While Houston's society in the 1870*s was definitely 

more stable and law abiding than it had been at its outset 

thirty years earlier, crime, vice, and violence were still 

'daily occurrences'. City directories praised Houstonians 

for "their obedience to law", ^ but court records and 

newspaper articles criticized them for their lawlessness. 

Houston may have had the judicial structure of a nineteenth 
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century city, but many of its citizens retained frontier 

attitudes towards it and its treatment of crime. The 

statement that Houston of the 1870's was a lawless frontier 

town is based primarily on a statistical analysis of 

the types and frequencies of crimes prosecuted during a 

specific time period, and on a study of the attitudes 

Houstonians of the 1870's had towards crime and criminal 

jurisprudence. The following section explores Houstonians' 

explanations and solutions to crime in Harris County. 

Contemporaries gave a variety of explanations for 

the lawlessness in their city. In a community where the 

keynote was independence and where the population was of 

a rough, hardy, and self-reliant sort, neither government 

nor the administration of justice was easy. Men were 

reluctant to rely on the slow process of the law when a 

six-shooter could settle their disputes so much more 

quickly. Incidents such as the following appeared often 

in the newspapers and were usually substantiated in the 

court records. 

Tuesday forenoon one of these low 
fracases so common in the city for 
several months past {[occurred].. .A 
busman got insulted...and knocked down 
a hack driver named "French Charlie". 
Charles immediately went for his anta¬ 
gonist with a four-shooter.. 

Indeed, outbursts such as this one were so common that 

newspapers commented in surprised tones when they did 

not take place. "Not even a street fight occurred yes¬ 

terday to break the pleasing quietude. The dog days 
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37 appear to be unusually serene..." 

Judge Gustave Cook of the Harris County Criminal 

District Court was more specific in his criticisms of 

society's attitude towards law enforcement which, he 

felt, encouraged citizens to commit crimes. He said that 

the public made heroes of criminals, that it did not 

"sufficiently frown upon crime".0 He also stated that 

a major reason for gambling was people's "craving for 

speculation, a desire for money without labor..." 

The more law-abiding citizens blamed the transients 

in Houston for the city's high crime rate. 

But we do negative the idea that the 
permanent citizens of this place are 
in any way responsible. Like other new 
cities, and situated in an infant 
community, we have amongst us a class 
of reckless adventurers, disreputable 
characters, worthless vagabonds...who 
commit nine-tenths of all the mischief... 

While the statistical section which follows supports this 

thesis to a large degree, it does not explain away the 

generally lax attitude towards law enforcement which 

prevailed in Texas throughout the nineteenth century. 

Some blamed the Civil War for a rise in the crime 

rate, while others criticized the Republican government. 

Judge Cook felt that the war accustomed men to violence 

and, by taking property away from some, it made thieves 

out of otherwise law-abiding citizens.^ A newspaper 

editorial explained public apathy towards law enforcement 

in the following ways 
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During the war, and the occupation 
of the country by large armies, all 
moral tone is blunted, and crime of 
almost every grade is looked upon as 
innocence...It is not surprising that 
the war itself should be half forgotten 
before its evil2influences have all 
disappeared.., 

Democrats blamed Republicans and Republicans blamed 

Democrats. The Democratic newspaper was always ready to 

make a connection between negro criminals and Republicans. 

While thieves abounded at all times, some periods were 

worse than others as various gangs of horse thieves or 

burglars held the law in abeyance. Bands of . 

thieves were especially bold in the summer of 1874 and, 

although the Houston Daily Telegram exhorted its citizens 

to be more law-abiding, it took offense to an article 

in the St. Louis Republican which said that there was 

more crime under the Democrats than there had previously 

been under the Republicans. While not denying the out¬ 

break of lawlessness, the Houston paper said that it had 

now "been repressed by the strong arm of the law. It 

went on to blame much of the trouble the Democrats were 

having on the corruption left from the preceding Repub¬ 

lican government. 

Then, as today, people blamed different stages of 

the judicial system for not coping successfully with 

crime. In the late 1870's there was a demand for court 

reform, and especially for speedier trials.^ The editors 
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of the Galveston Daily News felt that the inefficiencies 

of the existing system encouraged criminals to break the 

law again and gave them "opportunities to escape* and to 

flee, evade and resist arrest".40 They also felt that 

criminals had too many civil rights, law-abiding citizens 

not enough. For those who had served their term at 

Huntsville, the State Penitentiary then released them in 

Houston where its warehouse and main office were located. 

According to state law, each man received twenty dollars 

and a suit of clothing, and was then released in Houston. 

A newspaper article criticized this practice, pointing 

out that eighteen convicts had been released in Houston 

within a three-day period.^ 

Solutions to crime which were proposed by Houstonians 

were varied. Some were concerned with discouraging the 

average citizen from being tempted to commit a crime, 

others with reforming the judicial system. One suggestion 

was to regulate the sale of liquor for there "...can 

hardly be a doubt that the highest proportion of criminal 

violence...is caused by tippling."4' Another was to 

limit the right to carry a deadly weapon, although as 

Judge Cook pointed out, because of the lax law enforcement, 
AO 

individuals needed to protect themselves.4 Judge Cook 

went on to say that the people themselves needed to edu¬ 

cate themselves to a law-abiding standard. He praised 

the Texas public schools for their role in helping to 
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raise public morality. Still others felt that heavy 

fines and long prison sentences were the only ways to 

••render the perpetrators a little tenderfooted”^ about 

committing a crime. 

There were various suggestions to reform aspects of 

the system of criminal jurisprudence. Whenever some 

spoke of abolishing either grand juries or jury trials, 

citizens jumped to their defense. After a particularly 

sensational case of murder, an editorial said, 

Let mankind condemn as they may, but 
jury trials are at least superior to 
trials by judges, and are indeed-the 
only paladimus of our liberties. 

A defense for the grand jury system echoed this sentiment. 

Thousands of crimes...would never see 
the light if they had to be ferreted 
out by one man...Twelve men charged 
upon their consciences to inquire 
secretly into violations will find out 
more crimes.. .than a hundred District 
Attorneys.5 

The Criminal District Court did not escape the turmoil 

of the 1870‘s. Many of the derogatory comments about 

the institution were really criticisms of the society as 

a whole. The court, as is true of any institution, 

worked only as efficiently and justly as Houstonians wanted 

it to. Frequently therefore, the disparity between the 

statutes and the operating system occurred not because of 

a fault in the system, but because of those who administered 

or supported it. 
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CHAPTER III 

HARRIS COUNTY CRIMINAL DISTRICT COURT 

A. Introduction 

...the good must be able to believe in it and 
stand firm and secure; the bad must be com¬ 
pelled to believe in it and shrink and tremble. 

Judge Gustave Cook‘d 

Such were the criteria that Judge Cook believed a 

system of criminal justice must meet in order to 

successfully cope with crime. As has been pointed out 

in earlier sections, the Criminal District Court of 

Harris County often fell short of both these goals: 

citizens did not always support the court's actions, and 

criminals too easily avoided prosecution. Only three 

percent of the population of Harris County were indicted 

over a four-year period, yet many more were involved in 
2 

illegal activities. The structure of the court was 

fairly efficient; what was lacking was the necessary 

attitudes of its citizens towards crime. Yet only when 

the impact of the frontier on urban life had lessened, 

would there be an opportunity for them to change. 

By 1870, the statutory framework for the administration 

of criminal justice was well established. The Texas penal 

code was praised by many jurists, and the criminal pro¬ 

cedure, much like other states, was clearly set forth in 

1856 and again in 1876. The Harris County Criminal 



21 

District Court, in turn, followed the guidelines of 

these state statutes. The structure of the court was 

altered somewhat due to Radical Reconstruction policies, 

but it continued to have original and exclusive juris¬ 

diction over both felonies and misdemeanors. 

As all crimes which were prosecuted in Harris County 

appear in the Criminal District Court records, a 

statistical analysis of these indictments is possible. 

As mentioned earlier, these statistics do not necessarily 

reflect accurately the actual crime rate because of the 

persence of so many variables. Rather, they suggest 

instead those acts which society prosecuted most frequently. 

Once the larger context of Texas criminal statutes and 

attitudes towards those laws is understood, a close study 

of the different steps, from indictment to sentencing, of 

the Criminal District Court will show how effectively a 

legal institution was able to cope with the illegal 

activities of its citizens. 

B. Development of Texas penal code and criminal procedure 

Texas criminal law from 1820-1880 reflected the 

political developments of that same period. Spanish 

law prevailed in colonial Texas until political inde¬ 

pendence from Mexico allowed Texans to establish their 

own laws. From 1836 until the adoption of a penal code 

in 1857, criminal law was based on the common law and a 
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statute which defined and set punishments for about 

thirty offenses. The penal code of 1856 was revised 

four times over the next century but substantive changes 
3 

were avoided each time. 

Before Americans migrated to Texas, Spanish law 

was administered in the few major settlements. Diffi¬ 

culties arose, however, once Americans began to settle, 

for most did not speak Spanish, let alone understand the 

Spanish law. The administration of criminal justice 

was further hindered because the colonists, mostly farmers 

and stockraisers, were spxe&d over wide areas.^ In 3824, 

Stephen F. Austin observed: 

...we have no jail, no troops to guard 
prisoners*. an^L a ^condemnation to hard 
labor without ‘Adequate'guard to enforce 
the decree is only to exasperate a 
criminal, make him laugh at the laws... 
nothing has a more disorganizing effect 
than a weak and inefficient administration 
of the laws, because it discourages and 
disgusts the good and well disposed and 
emboldens evil men and renders them 
arrogant and audacious.'’ 

To remedy matters, Aüstin appointed judges for the American 

communities, issued a brief civil and criminal code, and 

urged Mexico to establish a workable judicial system 

with judges who were knowledgeable in Mexican law. The 

constitution adopted in 1827 made some changes, but trial 

by jury was not sanctioned, and all important criminal 

cases had to go to the capital at Saltillo. 

One year before the constitution of 1836 was ratified, 
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Texans adopted trial by jury and the common law of 
7 

crime. As Charles Potts said, "We get some idea of the 

eagerness of these patriots to be rid of the existing 

chaos in criminal matters when we reflect that in the 

midst of the turmoil of war and revolution they took 

8 time to adopt trial by jury and the common law of crime." 

On January 22, 1836, the General Council of the Pro¬ 

visional Government of Texas set up courts in the colony’s 

municipalities. When the ^constitution was ratified on 

September 1, 1836, Article IV, Sec. 13 dealt with 

criminal law. 

...congress shall, as early as practicable, 
introduce;, by statute, the common law of 
England, with such modifications as our 
circumstances in their judgment, may 
requirej and in criminal cases, the common 
law shall be the rule of decision.y 

Less than four months later,the legislative put the 

common law of crimes in force in Texas.^ "An Act 

Punishing Crimes and Misdemeanors” established penalties 

for the most common offenses and a blanket provision for 

12 all other crimes. 

The first penal code of the«.^Rppublic was severe 

compared to later ones. Thirteen of the most common 

13 offenses were punishable by death and about the same 

number called for corporal punishment^ for all or part 

of the "..penalty. Horse stealing carried one of the 

heaviest penalties, short of death, of all the statutory 
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offenses. If convicted, a defendant had to return the 

animal or money equal to its value, pay a fine up to 

$1000, receive 39 lashes and be branded with a "T." 

In addition he was liable to be imprisoned up to one 

15 
year. A study of the ^penalties reveals that imprison¬ 

ment was seldom used, probably because of the scarcity 

of local jails and lack of any penitentiary. Finally, 

defendants convicted twice of the same offense were given 

double the sentence of their first conviction. 

The 1854 session of the state legislature appointed 

commissioners to "prepare a Code, amending, revising, 

digesting, supplying and arranging the laws, civil and 

criminal, of the State.The civil and criminal codes 

were submitted at the following legislative session. 

The Code of Civil Laws was adopted immediately, but the 

Penal Code and Code of Criminal Procedure were first 

amended and then not put into effect until February 1, 

1857* After another series of amendments in 1868, the 

Penal Code remained essentially intact until the 1876 

legislature appointed another group of commissioners to 

17 
"revise, digest, and publish" civil and criminal laws 

of Texas. In 1879 the commissioners presented their 

report and the reised criminal codes were adopted. They 

remained, however, basically the same as die ones proposed 

over two decades earlier. 

The Code of Criminal Procedure adopted in 1857 set 
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forth a system for the administration of criminal 

justice. It soughtI 

(1) to adopt measures for preventing 
the commission of crime; (2) to exclude 
the offender from all hope of escape; 
(3) to insure a trial with as little 
delay as shall be consistent with the 
ends of justice; (4) to bring to the 
investigation of each offense, the trial, 
all the evidence tending to produce 
conviction or acquittal; (5) to insure a 
fair and impartial trial; and (6) the 
certain execution of the sentence of the 
law when declared. 

As has already been pointed out, these goals were often 

19 far from attained in Harris County. 

The era of common law crimes came to an end with 

the establishment of the Penal Code of 1856, for now 

only statutory offenses could be punished by the state. 

The new Code was much less severe than the one established 

in 1836. It was based on Edward Livingston's code for 

Louisiana which, although not adopted by overly-cautious 

Louisiana legislators, was hailed by many jurists as a 

more humanitarian approach to crime. While Texas rejected 

many of Livingston's ideas, they did enact "what was 

generally recognized as one of the finest codifications 

of its day. 

The Penal Code of 1856 specified which individuals 

were exempt from punishments outlined in the Code and 

which would receive stricter punishments than those set 

21 forth. Indians in the uninhabited portion of Texas, 

insane people, and children up to the age of nine were 



26 

exempt. Those from nine to thirteen years old were 

punished according to the Code if there were proof of 

"discretion sufficient to understand the nature and 

illegality of the act constituting the offense." Up to 

seventeen years an adolescent was not subject to capital 

punishment, but was liable to other punishments as out¬ 

lined in the Penal Code. If a married woman committed 

a crime because of her husband, she could receive life 

imprisonment but never by punished capitally. For all 

other offenses she would receive one-half the usual 

sentence. Onthe other hand, if a man influenced his 

wife or a minor in committing a crime, he would receive 

22 
either the 'death sentence or double any other sentence. 

The objective of the Penal Code was "to define in 

plain language every offense against the laws of the 

23 state, and affix to each offense its proper punishment." 

It stated that the reason for punishment was "to suppress 

crime and reform the offender," * yet there is little 

evidence to show that it did either. The existence of a 

penal code and criminal procedure obviously was more of 

a deterrent to crime than none at all, but the judicial 

system which was to carry out the laws was less than 

efficient in many respects. There were no programs of 

rehabilitation in the penitentiaries or jails and the 

focus of the penal code was towards offenses already 

committed, rather than toward the prevention of them. The 
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one exception was the judge's power to "enter an accused 

into bond" if he felt that the defendant had intended to 

commit a crime. The defendant then had to "keep the 

peace toward theperson threatened...and towards all 

25 others, for one year from the date of such bond." 

C. Criminal District Court 

1. Constitutional and statutory framework 

The constitution of 1836 set forth the guidelines 

for the establishment of the Criminal Court structure for 

the Republic of Texas.^ The judicial power was vested 

in the Supreme Court and the inferior courts which Con¬ 

gress was to set up. The Republic was to be divided into 

not less than three, nor more than eight districts with 

a judge for each one. Each county was to have a county 

court and justice courts. The Chief Justice of the 

Supreme Court and the district judges were to be elected 

for four-year terms by a joint ballot of both houses of 

the legislature. 

On December 22, 1836, Texas lawmakers passed a bill 

which carried out the guidelines set forth in the consti¬ 

tution. They divided thé-Republic into four districts. 

Each district judge traveled from county to county 

within his district to hold court. The District Court 

of Harrisburg met on third Mondays in March and September 

27 
and continued for no longer than six days. The 

District Court had jurisdiction in civil suits in which 
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28 
the "matter in controversy" was valued at $100 or more, 

and in criminal cases, for both felonies and misdemeanors 

(unless specifically under the jurisdiction of a justice 

of the peace). Appeals were made to the Supreme Court. 

Minor changes were made in 1838, when the Republic was 

redistricted into five sections, with Harrisburg in the 

second judicial district. 7 In 1840, a change to seven 

*?0 districts put Harris County in the first judicial 

district.^ 

When Texas was admitted to the Union, its new consti¬ 

tution specified judicial powers, as before, to be in 

the Supreme Court, district courts, and other inferior 

courts to be established if necessary by the legislature. 

It went on to say that the governor would appoint three 

judges to the Supreme Court as well as district judges, 

all for six-year terms in their respective courts. The 

Attorney General was appointed for a two-year term and 

district attorneys were to be selected by the legislature 

for two-year terms. An amendment in 1850 made all of 

32 
these offices elective. Several months later the 

legislature set out to carry out the constitution by 

33 setting up the judicial structure* The jurisdiction of 

the District Court of Harris County was expanded to 

include appellate jurisdiction over the other courts in 

the county. 

The 1861 constitution was not concerned with court 
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reform but with the more pressing problem of the /Impending 

civil war* Once the war was over, bringing the defeat 

of the South Texas had to write a new constitution in 

i860 to regain admittance to the Union. The Supreme 

Court was increased from three to five judges, each with 

a ten-year tenure.04 Attorney General, district judges, 

and district attorneys and clerks were to be elected to 

terms of four, eight, and two years respectively. This 

was the first constitution to create specialized criminal 

courts. It stated that the'legislature could establish 

criminal courts in principal cities with "criminal juris¬ 

diction co-extensive with the county in which the city 

is situated."^ 

Consequently, on October 20, 1866, the legislature 

created the Criminal Court of Harris and Galveston 

counties.0 This court was given "original and exclusive 

jurisdiction in all cases of felony...and appellate 

jurisdiction...over inferior tribunals...in criminal 

37 cases as [was then] exercised by [the] District Court." 

Appeals could be made directly to the Texas Supreme 

Court. Criminal cases pending in the District Court were 

to be transferred to the Criminal Court. On November 12, 

1866, James Love was elected the first judge and J. G. 

Walker the first District Attorney of the Criminal Court. 

Other elective offices were Court Clerk anti Sheriff. 

Regular elections were then to be held on the first Monday 
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in August, 1870, and every four years thereafter. The 

Court's first session was in December, i860. There were 

six sessions a year, each beginning on the second Monday 

of every other month. During alternative months, the 

Court would sit in Galveston, at which time it would be 

called the Criminal Court of Galveston. The County Court 

would meet twice a year, in October and April, to select 

a Grand Jury. Each session it chose forty-five to sixty 

jurors who were then divided into three groups, one for 

each term.0 Out of sixteen Grand Jurors, usually three 

39 or four were Negroes. 7 

By 1869, the Radical Republicans had gained control, 

elected E. J. Davis governor, and demanded that .a new 

constitution be written. The judicial structure remained 

largely the same, although the number of Supreme Court 

justices was again reduced to three and all judicial 

officers were appointed by Governor Davis. 

A question as to the legality of the Criminal Court 

was answered in the affirmative by the Supreme Court in 

1870. Jake Johnson^ appealed his conviction on the 

grounds that the Criminal Court of Harris County no 

longer had jurisdiction over criminal matters because of 

the martial law which supposedly existed since the 

military division of the South into five districts. The 

Supreme Court denied his appeal, saying that the military 

commanders "uniformly allowed such tribunals to continue 
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in the exercise of their powers, 

The Criminal Court of Harris County lasted for only 

four years, when the Criminal District Court was created 

to take its place. As this is the court in existence 

throughout the period of study of this paper, it is 

especially important to note its jurisdictions and structure. 

Except for a few but important differences, the structure 

remained the same as that of the Criminal Court. Now, 

however, the Court had original and exclusive jurisdiction 
A 0 

over both felonies and misdemeanors. The other major 

difference was that the judge was to be appointed by the 

Governor for a four-year term instead of elected, while 

the District Attorney was still to be elected. The 

Criminal District Court now also had appellate jurisdiction 

over the misdemeanor cases from the justices of the peace 

which had previously gone to the District Court.^ 

While this thesis focuses on the first half of the 

decade of the 1870’s, in order to understand the unique 

position which this court held, it is necessary to under¬ 

stand how the constitutional and statutory developments 

affect the Harris County Criminal District Court. With 

the end of Reconstruction Texans began to overturn the 

work of the Radical Republicans. The constitution of 1876 

vested the judicial power in the Supreme Court, the Court 

of Appeals, district courts, commissioners courts, 

44 justice courts, and others to be established if need be. 
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The most distinctive feature of this plan was the creation 

of the first appellate criminal court ever to be 

established. Critics of the former system pointed out 

that at times there were 1,600 undecided cases before 

the Supreme Court.4** It was one of only three appellate 

courts in the world with final Jurisdiction, and is older 

than the others in England and Oklahoma.4** It handled 

both civil and criminal appeals at first and in 1891 

split into two courts of appeal. The constitution also 

stated that the legislature was to establish criminal 

district courts in districts including a city of at least 

30,000 population, provided that city funds supported 

the court. All districts were to have a district court 

which handled civil and criminal (felonies) matters with 

the county court handling misdemeanors. 

Harris and Galveston counties were the one exception 

to district courts whose jurisdiction included both civil 

and criminal matters. There apparently was a good deal 

of debate, in both cities,47 at the constitutional 
.0 

convention, and in the courts,4 as to the special criminal 

judicial structure to be given to Harris and Galveston 

counties. It was decided that special circumstances 

warranted a continuation of the Criminal District Court 

for these two counties. 

A greater criminal problem existed 
along the coast due to the coming ashore 
of ships’ crews. Therefore, it was 
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specifically provided that such 
specialized courts should continue 
in that area 'to free the jails and 
make justice more prompt.'49 

The Harris County Criminal Court of the 1880's was 

basically the same one of the preceding decade. Changes 

were made to keep the criminal procedure of this court 

in line with that of the district courts in the state. 

The judge was now to be appointed for a two-year term 

by the governor with senate approval. The salary of the 

judge was to be the same as thfc of district judges, as 

was the way in which grand juries were chosen to be 

similar to the procedure of district courts.^ Other 

revisions were made, but the court structure aad juris¬ 

diction remained by and large the same as it had been. 

In summary, even the Criminal District Court of 

Harris County did not escape the turmoil of the 1870's. 

Many of the derogatory comments about the institution 

were really criticisms of the society as a whole. The 

court, as is true of any institution, worked only as 

efficiently or justly as the people over whom it had 

jurisdiction wanted it to. Time and again, therefore, 

the disparity between the statutes and the operating 

system occurred not only because of a fault in the system, 

but more likely, in those who administered it. 

2. History and personnel 

Political disputes and accusations of financial 
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scandals marred the ;f irst term of the Harris County- 

Criminal District Court. While Judge Sam Dodge appeared 

to be a fair man, he was disliked by Texas Democrats 

because he had been appointed by Governor Edmund J. 

Davis. The only comments, either negative or positive, 

which could be found about him by his contemporaries 

was a statement in the Daily Houston Telegraph which 

said "His Hon. Sam Dodge, as usual, presided with that 

*suaviter in modo fortiter in re1 for which he is dis- 

51 tinguished." Of the five men elected in 1870 to various 

positions connected with the Court, three of them were 

later indicted on various criminal charges after the 

Democrats ousted the Republicans in the election of 

1872. Judge Dodge and Edward Collier, the District 

Attorney, escaped the wrath of the Grand Jury, but Charles 

Schmidt (Court Clerk), and A. B. Hall (Sheriff and Tax 

5 2 Collector), and R. Van Patten (Deputy), did not. 

Democrats filled the elected positions in the 

Criminal District Court in November 1872, and a new judge 

Gustave Cook, was appointed by the Democratic governor 

in October 1874* Schmidt was succeeded by Henry Brashear; 

Edward Collier by Major Frank Spencer. The new District 

Attorney was diligent in his efforts to bring criminals 

and scalawags to justice. One newspaper article praised 

him by pointing out that he had gotten convictions in six 

out of seven cases prosecuted before the Court during 
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53 that specific session. From reading the following 

account, it is easy to see why the editor felt that 

Spencer's closing argument was one of "the most eloquent 

and impressive speeches (he) had ever heard. 

...he cited the fact that the law for 
punishment of murder was made by the 
Almighty himself, who had said, 
"Whosoever sheddeth man Vs blood, by man 
shall his blood be shed." The doctrine 
of the Bible was "blood for blood; a life 
for a life." Both the imagery and the 
language, as well as rhetoric of Major 
Spencer's speech to the jury, in behalf, 
he said, of the woman "whose form lay 
mouldering in the grave, whose spirit 
had winged itself beyond the eternal 
stars," were elegant and magnificent... ^ 

Spencer was still in office in 1879 when the newspaper 

noted that "his earnest efforts in prosecuting criminals 

(\ 

have made him a terror to that class of the community. 

Judge Gustave Cook presided over his first session 

of the Criminal District Court in October 1874• The 

abundance of praise about the Judge was especially 

noticeable in contrast to the lack of comments about his 

predecessor, Sam Dodge. Judge Cook was lauded for his 

57 "gentle modesty" and "good humor", respected for his 

policy of law and order, and admired for his political 

beliefs. 

The Criminal Court under the present 
honest Democratic regime will prove 
a terror to evil-doers, and will 
purge our community of the lawless 
who have heretofore infested it. 
Burglars, robbers and thieves will ^ 
be brought to grief, and a moral 
tone given to our city that it has 
so long needed...5 8 



36 

Judge Cook spoke often about his concerns for a 

society which lacked respect for law enforcement, and 

for a court which needed to be more responsive to the 

59 crime in the community. Apparently, he also felt that 

the legal system had a responsibility to those indicted 

who could not afford counsel, ^ for he was "determined 

to make all the lawyers do a little of the charity work 

in his Court. 

Cook was judge of the Criminal District Court 

throughout the rest of the decade. Although it appeared 

that he was well respected, Cook apparently did not feel 

that he had received adequate financial remuneration for 

his duties, for he sued for back wages. Cook had been 

appointed for a four-year term in 1874> and reappointed 

in 1878 when the constitutional revision (1876) changed 

his term to two years and decreased his salary so that it 

would be equal to thfc of a district court judge. A 

lower court supported him, but in Texas v. Cook^ the 

Texas Supreme Court reversed the decision in favor of 

the county. Cook's actions must not have put him in 

disfavor with the governor, however, for he was reappointed 

in I88O for another two-year term. 

3. Operation 

There's a hellùva lot of difference 
between them legislators writin' an 
act and passin' hit, and gettin* enybody 
from the sheriff on down to enforcin' en 
obeying hit.63 
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The actual administration of criminal justice in 

Harris County in the 1870's often fell far short of the 

goals prescribed for it in the state statutes. As out¬ 

lined in the preceding sections, the judicial system 

appeared to have much in common with those of the more 

established Eastern cities. In reality, however, the 

actual operating system was closer to those in the 

Western states, for the impact of the frontier was still 

quite strong in Harris County in the latter part of the 

nineteenth century. Consequently, the statutes of the 

Criminal District Court were often not carried out in 

the daily operation of the criminal judicial system. 

As stated in the Introduction, one of the goals of this 

thesis is to compare these two systems - the one set 

forth in the statutes, and the one carried out in the 

courtroom - and to see how great the disparity was between 

them. 

By studying Houstonians' opinions of the level of 

crime in Harris County,^ and by analyzing statistically 

the cases which came before the Criminal District Court, 

a realistic picture of the level of crime during this 

period should emerge. Critics might say this method is 

not valid because only a small percentage of the total 

population of Harris County ever came into contact with 

the criminal judicial system, and of that group, an 

even smaller amount stayed with it from beginning to end. 
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The number of prosecutions may indeed be a poor index of 

crimes committed, ** especially in a town such as Houston 

where the influence of the frontier was still felt. 

A study such as this one is valid at least for a rough 

indication, both of "the number of people coming into 

collision with the law, and of the magnitude of the task 

being performed by police, prosecutors, and courts." 

As with any quantified study, if care and restraint are 

exercised in data-gathering and analysis, the con¬ 

clusions, however modest or incomplete, give valuable 

insights to previously unexplored areas. 

This section, in both the statutes and the actual 

operation, traces the administration of justice in the 

Harris County Criminal District Court from June, 1872 

to April, 1876. It also looks briefly at the three 

parts of the criminal judicial system with which the 

greatest number of people had daily contact: the peace 

officers, the county jail, the Recorder's Court. 

a. First contacts with the criminal judicial system 

During the entire four-year period under study 

only about three percent of the population of Harris 

County received indictments from the grand jury of the 

Criminal District Court. Many, many more must have had 

direct contact with other parts of the system, such as 

arrest (or rescue) by a policeman; and, indeed, the 

entire population had indirect contact with the system 
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whose purpose it was to enforce society's laws. While 

the focus of this paper is on the Criminal District 

Court, it is necessary first to put it into perspective 

in relationship to some of the other institutions in the 

criminal legal structure. 

Peace Officers.^ 

...to be a peace officer in ... 
CTexas] is about as dangerous 
as to be a soldier in active 
service...68 

According to the Texas Code of Criminal Procedure, 

the peace officers of a county should include: "the 

sheriff and his deputies, constable, the marshal, constable 

or policeman...and any private person specially appointed 

69 
to execute criminal process." In the 1870's, the peace 

officers for Harris County were a sheriff and his deputies, 

and for the city of Houston, a marshal and some policemen. 

The major duty of all these men was the obvious one: 

70 
"to preserve the peace," but they performed as well a 

variety of services for the community. 

.-.in addition to providing«lamps, 
for city councils, Cthey] collected 
taxes, chased hogs from thestreet, 
tended to the local lock-up, and 
supervised elections.71 

In order for an officer to carry out his duties, the Code 

of Criminal Procedure specified: 

. . .he- shall •‘use all lawful means. 
He shall...interfere without warrant 
to prevent or suppress crime. He 
shall execute all lawful process 
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issued to him by any magistrate or 
court. He shall give notice to some 
magistrate of all offenses committed... 

Any attempts at law enforcement were difficult, how¬ 

ever, given the lawlessness of Houston's frontier society. 

The small size and questionable calibre of her police 

force did little to bring law and order to town. Houston 

did not even have a city marshal until 1861, ° nor a 

police force until 1863• 

The Marshal shall have no less than 
three men in each ward between 9 p.m. 
and 4 a.m. The Marshal shall have 
thirty rattles, and give one to each 
of the police, and under regulation 
to concentrate his force at a given 
signal.74 

The force was increased from sixteen to twenty-four officers 

75 
by 1873, although as soon as it was, critics demanded 

a return to a smaller force because of the increased 

7 6 
cost to the city. Subsequently, the City Council soon 

77 reduced the size of the force to twelve officers and 

78 
one deputy marshal.7 It remained this size throughout 

the decade, but by the middle of the 1880's, it had been 

79 increased to eighteen men. The small size of the 

force was obviously neither a very strong deterrent to 

80 
crime, nor a very effective aid in law enforcement. 

The calibre as well as the size of the force left 

much to be desired. Newspaper articles gave the 

impression (as they do today) that it was always difficult 

to find a policeman when one needed him, especially as 
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the officers were not uniformed. After the beating of 

a white woman by two Negroes, the editor of the daily 

newspaper criticized the police force: 

...The lady screamed of course, but 
the police were utterly deaf or asleep - 
nobody knows which - and the black 
villain did not desist till another 
lady came up...It is certainly strange 
that a police force of twenty-three 
able-bodied officers can't at least 
render one of our principals safe to 
walk in°2 

Escapes from the county jail were frequent, and too often 

they were aided by a policeman. The Penal Code of 1856 

set a sentence from two to ten years for any officer who 

permitted a prisoner to escape, yet it seemed to have 

little effect as a deterrent to officers aiding or abetting 

pscaped prisoners, fixr incidents of this kind continued to 

appear in the newspaper throughout the 1870's. 

County Jail. 

Woe to those who had to spend time in the Harris 

County jail. Oppressively hot in summer, freezing in 

winter, and usually overcrowded in all seasons, the 

county jail was the focus of much criticism from the 

public. 

In the six small 10 x 12 cells of the 
present jail, upon the ground floor, 
and surrounded by a high fence, over 
or through which a breeze cannot blow, 
are confined 37 prisoners, being six in 
each of five cells and seven in the 
other. There, naked and reeking with 
vile odors, steaming with heat and 
unable to catch a breath of air, they o- 
lie in a condition conducive to disease. J 
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In January 1873* an article noted: 

Tuesday night the police had the 
humanity enough to let all the pri¬ 
soners confined in the calaboose 
free, it being impossible for any 
human being to have stood the severe 
cold without blankets and fire.°4 

The writer was quick to note, however, that the prisoners 

released were in jail for only charges of drunk and 

disorderliness. Escapes were attempted with great fre¬ 

quency and were often successful. There was little talk 

of rehabilitation; men, women, and minors were put in 

8 Ç 
the same jail while awaiting trial or serving a sentence. 3 

The jailor, John Williams, was accused once of beating 

Caroline Riley, a prisoner, but he said thfc he merely 

"tugged at her" to get her to go into her cell. An 

editorial commented: 

From J's previous reputation we are pre¬ 
pared to believe that he tugged at her 
very gently indeed - about like a drove 
of oxen hitched to a stump extractor.®” 

In spite of much talk for decades about its deplorable 

condition, a new county jail was not built until the 

middle of the 1890's. 

Recorder*s Court. 

More citizens probably had direct contact with this 

87 
court than with the Criminal District Court, ' for it 

enforced the ordinances and by-laws of the city. Punish¬ 

ments were considerably lower than those of the higher 

court: a fine could not exceed one hundred dollars, 
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88 nor imprisonment be longer than thirty days. Almost 

half of the cases were usually for drunk and disorderly 

. 89 charges. 

b. Criminal District Court. 

A much smaller pecentage of the population probably 

came into direct contact with the Criminal District Court 

90 than with the police, county jail, or lower courts. 

It was, however, the only court in Harris County with 

original and exclusive jurisdiction over both felonies 

and misdemeanors and consequently, an important insti¬ 

tution wh£h touched all citizens. A quantified study of 

all the cases which came before the court over a certain 

time period yielded valuable information as to society's 

attitudes toward and treatment of criminal behavior in 

Harris County. 

This section analyzes the various steps of criminal 

procedure, from indictment to dismissal or sentencing, 

and also presents a quantified study of the cases which 

came before the Criminal District Court between June, 1872 

and April, 1876. 

Grand Jury. 

The operation of the Criminal District Court began 

when the grand jury handed down an indictment which 

charged thatan individual had committed an offense against 

society's laws. All felonies had to be presented by 

92 -93 
indictment, and misdemeanors by information or 

indictment 
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The powers and duties of the grand jury were sub¬ 

stantial; 

to inquire into all offenses liable to 
indictment, of which any of the members 
may have knowledge, or of which they 
shall be informed by the attorney 
representing the state, or any other 
creditable person.94 

If witnesses refused to testify, the court had the power 

to fine them up to one hundred dollars and to put them in 

jail until they were willing to talk. There was, how¬ 

ever, a statute of limitations for prosecuting crimes. 

For instance, murder could be prosecuted anytime, forgery 

and treason up to ten years after commission of the 

offense; rape within one year, theft within five years. 

The period of limitations for all other felonies was three 

95 years, for misdemeanors two years. 

The method of selecting the grand jurors for the 

Criminal District Court changed once during the 1870’s. 

At first, the County Court met twice a year, in October 

and April, to choose the members of the grand jury from 

the assessment rolls. Each time it selected forty-five 

to sixty citizens who were then divided into three groups, 

96 one for each term of the Criminal District Court. After 

1876, the judge of this court chose three individuals 

each term to be the jury commissioners. They, in turn, 

97 then chose sixteen citizens, twelve of whom finally 

98 
made up the grand jury for that term. 
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Members of the grand jury had to be selected from 
go 

different parts of the county. They had to be citizens 

of both Harris County and Texas, freeholders or house¬ 

holders, and of "sound mind and good moral character". 

They also had to be able to read and write, and not have 

been indicted or convicted of a felony. And, once chosen, 

they had to serve unless they had a reasonable excuse. 

After making certain that the jurors were qualified, the 

Criminal District Court then impanelled them as a grand 

jury and instructed them as to their duties.Their 

meetings were to be secret and if violated by a jury 

member, he was to be fined up to one hundred dollars and 

102 
five days in jail. After studying the evidence before 

them, nine grand jury members had to concur before the 

103 
State could issue an indictment. 

During the period under study (June, 1872 to April, 

1876), it was found that many times the grand jury simply 

approved prospective cases presented to it by the Dis¬ 

trict Attorney. It also, however, initiated charges of 

its own, whether from public or judicial pressure, or 

its own members' desire to prosecute a specific offense 

or group of individuals. For example, after the Demo¬ 

crats regained power in 1874> the grand jury investigated 

many of the Republicans who previously held office and 

consequently, the Minutes of the Criminal District Court 

showed a dramatic increase within a two-year period of 
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indictments against politicians. The grand jury pur¬ 

sued gambling offenses due to pressure from Judge Cook 

when he first took office. He asked the grand jury 

not to pass over misdemeanors in its search for felonies 

and, subsequently, the number of indictments against 

gambling offenses showed a significant increase10^ over 

those issued during the previous session under Judge 

Dodge. The public also pressured the grand jury to take 

action on certain issues. At one time, when the latter 

failed to be vigilant enough, concerned citizens collected 

evidence about prostitutes and pimps and presented it to 

the grand jury.105 

Indictments. 

The grand jury of the Harris County Criminal District 

Court delivered 737 indictments to a total of 622 indi¬ 

viduals during the period June 1872 to April 1876. Given 

the problem mentioned earlier about inaccurate population 

statistics for Harris County, only a rough correlation can 

be made between the known criminal population105 and the 

total population. It appears, however, that no more than 

three percent of the occupants of Harris County came 

107 
before the Criminal District Court during this period. 

Some crimes were committed with a greater frequency than 

others, and-some> were prosecuted more diligently than 

others. As Sam Bass Warner points out, it is difficult 

to conclude from crime statistics whether people are 
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committing a rash of crimes, or whether the grand jury 

is merely cracking down on certain offenses. For the 

purpose of determining which ones the grand jury pro¬ 

secuted the most* they have been organized into the 

following crime groups: offenses vs. persons, offenses 

vs. property (with cattle rustling figured separately), 

sex offenses, gambling, offenses vs. trade, and those 

vs. public peace or justice (Appendix, Table 5)* 

Misdemeanors (56.04#) and felonies (43*96#) were not 

tabulated within each crime group, but only in general 

for the total number of indictments delivered. 

Indictments for physical violence done to indivi¬ 

duals accounted for 19*13# of the t<£al number of 

indictments (Appendix, Table 4)* Assault, from simple 

to assault with intent to murder, was about 75# of this 

group, while manslaughter and murder comprised about 20#. 

10 8 
Most of the individuals receiving indictments in 

this category did not receive any other charge during this 

period. These statistics underline the fact th£t Harris 

County was part of a frontier society in which its citizens 

were more apt to settle disputes quickly with their own 

guns, knives, or fists rather than to wait for slow 

109 
justice to be rendered by the courts. 

Cases of various kinds of theft, from stealing hogs 

to embezzlement of city funds, comprised 36.9# of the 

total number of indictments, with cattle rustling as 8.41#, 
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burglary"*"^ as 4.49#* and embezzlement as 4.21# of 

112 
the total. Most of those indicted for theft were 

first-time offenders (at least during this limited period 

of study) as were those who were indicted for crimes of 

physical violence. The former group had a slightly 

larger percentage of two-time offenders than did the 

113 latter. Aside from a few people who repeatedly came 

before the Criminal District Court* most individuals came 

to the attention of the grand jury only once during this 

period of study. 

While thieves abounded at all times* some months 

were worse than others when various gangs of horse thieves 

or burglars came to town.To support this statement 

are both newspaper articles and monthly tabulations of 

the number of indictments for theft.For example, 

one article told of the sheriff sending a posse after 

cattle rustlers because the grand jury had just delivered 
^ *i / 

indictments against them. In another area of theft* 

most of the indictments for embezzlement were delivered 

in 1874 after the-Democrats took office and started to 

prosecute Republicans. 

Serious sex offenses came before the court very 

117 infrequently, and when they did they received a lot of 

publicity. During this entire period of study, there 

was only one case each of abortion* bigamy, seduction* 

H8 
incest* adultery, unlawful marriage, and rape. The 
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same man, a black named Cornelius Anderson, was charged 

with incest and abortion. He had obviously gotten some 

female relative, other than his wife, pregnant. Prosti¬ 

tution, or "keeping a disorderly house" as the Penal Code 

quaintly called it, flourished in Harris County according 

to contemporary accounts, although only 57 cases came 

to court during these four years. The number of repeat 

offenders was higher than in other crime groups, which 

underscores the fact that a few professional prostitutes 

were prosecuted more than thieves. 

Gambling offenses comprised 19*67# of thecases 

brought before the Criminal District Court. This group 

had the largest number of one-time offenders than did the 

other groups. Gambling was always present in Harris 

120 
County just as it was in other western communities, 

although the number of indictments varied *as the grand 

jury prosecuted it more severely from time to time. As 

mentioned earlier, when Gustave Cook became judge, he 

instructed the grand jurors not to pass over misdemeanors 

in their search for felonies. As a consequence, a 

number of indictments were brought during that session 

against "cardslingers and the frail ones who (pliecfy their 

121 
avocations in the face of the law." Statistics support 

the newspaper's enthusiastic comments about Judge Cook 

in this instance, for there were more indictments for 

gambling delivered during his first year than during 
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122 
Judge Dodge's last year. The business of the "frail 

ones", however, was not adversely affected by the change 

123 
of judges. In spite of periodic efforts by men such 

as Judge Cook, "a dozen, at least, of faro and keno rooms 

were in full blast in Houston sixteen hours out of the 

twenty-four. 

And finally, 11.43» of the indictments were brought 

against merchants and a few doctors for various minor 

infractions of the law. For that group, most charges were 

for failing to pay an occupation tax or for selling liquor 

without a license. The last group entitled "offenses 

against public peace and justice" was 4» 34# of the total 

number of indictments. This group consisted of such 

diverse offenses as riot, perjury, malicious mischief, 

aiding the escape of prisoners, impersonating a deputy. 

Bail. 

After being indicted by the grand jury, a defendant 

125 faced a sojourn in the county jail while awaiting 

trial unless he was allowed to post bail. 

A bail bond is entered into either before 
a magistrate upon an examination of a 
criminal accusation against a defendant, 
or before a judge upon an application 
under habeas corpus; or it is taken from 
a defendant by a peace officer who has a 
warrant for arrest or commitment...126 

Bail varied considerably for defendants in the 

Criminal District Court, but in general it ranged from 

127 
$200 to $500 for each count. The highest bail noted 
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In this study was that of a man who had been indicted 

for rape. It was set at $5,000 but later reduced to 

128 $2,500. This sum was considerably more than any 

others due to society's abhorence of rape. Men who were 

indicted for crimes such as murder were, of course, held 

without bail. 

Trial. 

Once indicted, the defendant then entered his plea. 

If he pleaded guilty to a felonious offense, a jury of 

twelve was next impanelled to set a punishment. If he 

pleaded guilty to a misdemeanor charge he had the option 

of waiving a jury to let the judge set the sentence 

instead. If, however, the defendant pleaded not guilty 

to a charge, whether felony or misdemeanor, a jury was 

129 
impaneled and a trial followed. Again, he had the 

option of waiving a jury trial for a misdemeanor charge, 

but had to have one if he were charged with a felonious 

offense. 

In Harris County Criminal District Court during this 

130 
four-year period almost one-fourth of the indictments 

were dismissed for lack of sufficient evidence. According 

to Jack K. Williams who studied crime in ante-bellum 

South Carolina, proportionately fewer people were con¬ 

victed than indicted in the 19th century. In contrast, 

indictments delivered in the 20th century usually lead 

to conviction, for the police and prosecutors filter out 
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the weakest cases. Also; most of those indicted plead 

131 guilty. Williams felt that the judge and jury played 

more of a role in the screening process in the 19th 

century, partly because police and prosecutor staffs 

132 
were weak. His thesis certainly seemed to hold true 

for Harris County in the 1870*s. Of the remaining 

indictments, defendants pleaded not guilty in almost two- 

133 thirds of thecases. The rest pleaded guilty, with 

about three percent pleading guilty to a reduced charge. 

Only one defendant, A. B. Hall, former sheriff and tax 

collector in the early 1870's, very wisely asked for, 

and was granted, a change of venue to the District 

Court of Ft. Bend after he had been indicted on several 

counts of embezzlement for taxes collected in 1872 and 

1873.135 

Most defendants placed their faith in a twelve-man 

jury rather than in a single judge. Giventhe option, 

defendants chose to have a trial by jury in 87*6# of the 

cases tried before the Criminal District Court. Those 

who gave up their constitutional right were mostly from 

two groups: gamblers and merchants who had not paid 

occupation taxes. 

Verdict. 

If the indictment were for a felonious offense, all 

twelve jurors had to be unanimous in their verdict. In 

misdemeanor cases, nine out of twelve sufficed for a 
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*| AZ 

decision of guilty or not guilty. In cases where the 

defendant waived a jury trial, thejudge delivered the 

verdict. 

Of the cases which came to trial in the Criminal 

137 
District Court, 67«7# received verdicts of guilty, 

1 

30.2# not guilty. Twelve cases were declared mistrials. 0 

This distribution was just the opposite of the defendants1 

pleas, for about two-thirds pleaded not guilty and one- 

third guilty. All of those who pleaded guilty received 

verdicts of guilty; for those who pleaded not guilty, 

48.4# were found the same, 48.2# were found guilty to the 

original charge, and 1.7# guilty to a reduced charge. Of 

the entire number of indictments delivered, 52.1# received 

verdicts of guilty. Of those, a few were found guilty, 

but to a reduced charge. From the beginning to the end of 

the judicial process, therefore, only half of the cases 

prosecuted received convctions. This finding supports 

139 Williams’ thesis that thepercentage of convictions in 

the 19th century was considerably smaller than that of the 

20th century. 

Sentencing. 

In giving the sentence, the Criminal District Court 

followed the guidelines set by the Texas Penal Code.*^ 

The Code usually set a given range for a penalty and left 

it up to the court to decide, within that range, how 

severe the punishment should be. Capital offenses were 
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those for which the highest penalty was death and they 

included treason, murder (1st degree), rape,'*'4'*' and 

perjury committed in a capital case. A felony was an 

offense punishable by death or by imprisonment in the 

state penitentiary; every other offense was a misdemeanor 

for which the penalty was usually a fine and/or a prison 

sentence in the county jail. 4 In a misdemeanor case, 

the punishment was doubled, then tripled for each 

succeeding conviction of the same offense. Excluding 

capital offenses, the second conviction of a felony for 

the same offense brought the highest penalty possible, 

the third conviction brought life imprisonment. In a 

capital offense the second conviction brought a punishment 

of no less than life imprisonment. 

Table 8 shows what die penalty was for each of the 

kinds of offenses which came before the court between 

June 1872 and April 1876. With one exception,*4^ prison 

terms were given for’félonies and a fine and/or prison 

term was given for misdemeanors. 

The sentences delivered by the Criminal District 

Court consisted of 237 fines and 154 prison terms.'*'44 As 

seen in Table 9, the largest number of fines were in the 

group $1-25.145 The only other group of any size was 

thirty-four cases which had fines of $100 each. The 

total amount set by the court for fines was $7>531» 

Almost ninety percent of the prison sentences were 
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from one to five years in length (Appendix, . Table 10)V 

All the other cases, excluding the three life sentences, 

were from five to twenty years. Those sentenced to less 

than a year imprisonment were sent to the Harris County 

jail.^6 The rest were sent to the state penitentiary 

in Huntsville. 

The most interesting finding in this body of 

statistics, however, concerned the severity of sentencing 

of the court (Appendix A, Table 11). For each crime 

listed, the Penal Code gave a range from minimum to maximum 

sentencing suggested. In 85*5# of the~cases, the court 

gave the minimum sentence possible. 7,1% received 

average sentences and 7*4# received maximum sentences 

allowed by the Penal Code. 

Court costs. 

Expenses were shared by the state, county, and/or 
1 j O 

the defendant (depending upon the outcome of his trial). 4 

The following are only some examples of the more 

important costs incurred throughout the judicial process 

of the Criminal District Court. 

To the District Attorney, the state paid fifty 

dollars for all convictions of felonious homicide (all, 

that is, except for those when the defendant did not 

appeal, or die, or escape). For all other convictions of 

1AQ 
felonies it paid him thirty dollars. ^ It is interesting 

to note that the District Attorney was only paid by the 
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state for convictions, while the sheriff was paid for 

arrests, no matter what the outcome of the trial. The 

sheriff received one dollar for each arrest, fifty 

dollars for executing the death warrant. He also received 

traveling expenses: for "removing a£prisoner", 150/mile 

by railroad, 250/mile by other means of travel; for 

"executing the criminal process", 50/mile»^° The court 

clerk received ten dollars from the state for each 

felony tried in court, five dollars for each disposed of 

without trial. ^ If a defendant were convicted, these 

costs were charged to him by the state. If not, the 

state paid them from funds in the state treasury. 

The county paid for food and lodging for jurors. 

It also gave each juror (whether a member of the petit 

or grand jury) two dollars/day. The sheriff received 

450/day per prisoner up to four, and then 300/day for 

each one over that number. He was also given funds for 

151 medical and funeral expenses of the prisoners. 

If convicted, the defendant had a variety of fees 

to pay. The District Attorney received fifteen dollars 

for each conviction against gaming^^ and ten dollars for 

other misdemeanor convictions. He had to pay a jury fee 

of $5 and a witness fee of $1.50/day and 60/mile 

155 traveling expenses. 

Unfortunately, other than jury costs, no financial 

record of the Harris County Criminal District Court has 
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been found to date. At the end of each session of court, 

the clerk usually recorded jury costs the figures for 

which may be found in Table 13 in Appendix A. 

4» Criminal Profile 

Social mobility. 

When only twenty percent of those indicted appeared 

in census rolls, city directories or newspapers, the 

immediate problem was to try to find out why this was 

so. Were census-gathering methods so poor? Were criminals 

the 'invisible' part of the population? Or was the whole 

society so mobile that census records were not valid 

indications of the population even two years after their 

157 completion? The affirmative answer to the first two 

questions has already been presented in earlier sections 

of this paper. Census records, especially those of 

1870, did not give accurate information regarding the 

aggregate population of Harris County, let alone of its 

less prosperous and more transient members* In answer 

to the 3rd question, Mobile Americans, by Howard 
If O 

Chudacoff, 3 explores the question of mobility of the 

entire population of a city. 

Chudacoff gave a dramatic reply to the question of 

159 urban mobility which can be applied, in part, to Houston. 

Many urban studies on the mobility of Americans preceded 

Chudacoff's, but most of them investigated eastern cities 

which were older and more established. In general, 
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their thesis was that mobility within a city decreased 

as the country became more and more settled. 

Chudacoff disagreed with them on this point, especially 

when this thesis was applied to cities in the western 

part of the United States. He saw the major reasons for 

migration as three-fold: immigration, the transportation 

revolution, and the rise of the city; he also felt that 

it was a process which did not diminish as time passed. 

The accelerating growth of cities and 
the revolution in transportation which 
accompanied it were uprooting Americans 
at an increasing rate...cities were the 
vanguards of the frontier in the American 
West...contributions of canals and the 
development of railroads made migration 
much easier. The feverish and diversified 
activity which characterized urban life 
also offered new opportunities for move¬ 
ment. The appearance of the omnibus and 
horse railroad hastened the movement of 
people within the city and spread them 
to outlying areas. Moreover, waves of 
immigrants from abroad began to move out 
from the eastern ports... 

In Omaha only three percent lived in the same place 

for as long as two decades. He learned, as others had, 

that the higher the occupational status, the higher the 

rate of permanency. In spite of differences of the 

permanence rates of laborers and those higher on the 

occupational scale, however, he found that both were still 

low. Excluding those who died, 68.8$ of those sampled 

in 1880 were gone by 1900, 72.9$ of those sampled in 

1900 had emigrated by 1920.*^ "If Omaha lost nearly 
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one-half of its productive, adult male population within 

a five-year span,... an extraordinary amount of immigration 

must have occurred in order to account for the rapid 

increase in Omaha's population before 18Ç0 and after 

1900.Chudacoff estimated that Omaha's population 

growth of 160,000 between I880 and 1920 involved a 

"gross in-migration of around one million people and a 

gross in-and out-migration of well above two million..." 5 

Enough parallels can be drawn between Omaha's and 

Houston's growth patterns to make Chudacoff's thesis of 

high overall mobility a valid one for Houston as well. 

As seen in the table below, between the 1870 census 

of Harris County and the City Directory of 1870 only . 

l66 
149X of the 622 names brought before the Court during 

this period of study were accounted for. The City 

Directory of 1877 listed 104> 64 of whom were previously 

listed either in the 1870 census or the city directory 

of that year; and 40 more new names. The 1866 City 

Directory listed 103 names of the 619* 46 listed in 

1870 and 1877> 23 listed in 1877» and 33 new names. 

About one-third of those listed in 1870 were still 

living in Houston in 1886. 

Xn summary, the answer is a complex one as to why 

more individual names did not appear in city or county 

records when they did appear in court records. Chudacoff's 

thesis that the entire urban society was a mobile one 
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seems to hold true for Houston of thel870's. Also, 

the criminal population was probably more transient 

than other groups. And finally, city, county, and 

federal records did not accurately account for the lower 

members of society but rather concentated on the more 

affluent ones (and even then were not always reliable). 

The statistics in the following section concerning status 

(except that of gender) are probably not representative 

of the criminal population as a whole, but more so of 

the more respectable sector of the defendant population. 

Statistics. * 

In spite of insufficient material about personal 

data, that concerning the sex of the defendants is com¬ 

plete. The criminal stratum was no exception to the 

19th century society which was dominated by men rather 

than by women. Of the indictments delivered during this 

period under study, 91*335 were for men and only 8.7# 

for women (Appendix, Table 14)» Most of the charges 

brought against women (68.8#) were for "keeping a 

disorderly house" (i.e., prostitution). The next largest 

crime group of women was for theft (21.8#). There was 

one indictment against a woman for disturbing the peace, 

and five for assorted assault offenses. In only a very 

small percentage of these cases, however, were women 

found guilty, and it was usually those who had come before 

the court previously. 
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All other data is based on an examination of only 

about twenty percent of the total number of indictments. 

For example, marital status is known for only 20.4$ 

(Appendix, Table 15). Of that group, 52$ were single, 

47*2$ married, and .8$ divorced. For those whose marital 

status is known, about twice as many indictments for 

offenses vs. people were given to married individuals, 

while one and one-half times as many indictments for 

offenses vs. property were given to those who were single. 

Cattle rustling was about the same for both. Indictments 

for gambling were given to twice as many married as 

single ones. 

Too many unknowns make it impossible to either defend 

or refute the view which Houstonians of the 1870's held 

that crimes were usually committed by single, transient 

men. The data base is too small and unrepresentative for 

those not counted by census-takers were more likely to 

be transients who were also unmarried. Also, as the 

marital status of the entire population of Harris County 

is not known for this time period, no comparison can be 

made between that of the whole and that of the criminal 

population. 

No ages were mentioned in the grand jury indictments, 
167 

the Minutes of the Court, or in the verdicts delivered 

by the jury. This data was gathered from census rolls 

and from newspapers. Table 16, based on the known ages 



62 

of 20,6% of the defendants shows that the highest number 

of indictments was delivered to those in the 23-27 

bracket. 

Nor is there enough information to make generalizations 

about juvenile offenders. Articles in the newspapers 

would infrequently mention specific cases concerning 

children. Once during this period a youth of fifteen 

was pardoned by the Governor for the theft of a horse, 

but the circumstances were exceptional. Gilbert 

Crawford, a white boy of 13 years and 3'11" tall, was 

convicted of theft from a house and sentenced to two 

169 years in the State Penitentiary. A Negro boy, aged 

nine, was in the County jail for several weeks before he 

170 
was released without any charges brought against him. 

171 When Dick Austin was accused of burglary, Judge Dodge, 

in his instructions to the jury, was careful to explain 

the Texas law as it applied to adolescents, aged nine 

172 through thirteen. The boy was convicted on a charge 

of simple theft and sentenced to nine months in the 

County jail. 

Race was often pointed out as a factor in the 

criminal population, although statistical information 

does not offer much support for this hypothesis (Appendix, 

Table 17)* . • Although articles often mentioned whether 

173 
a man was white or black, many times they did not. 

Newspaper writers definitely colored their approach, as 
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to the issue of race. 

About noon Monday a cutting affray occurred 
in a negro gambling and drinking saloon... 
which will probably result in one less vote 
for Grant. Ed Allen, colored, it appears, 
cut Ben Franklin, also colored, from ear to 
ear, while gambling. Franklin’s throat 
was sewed up, but it is thought his voting - 
capacity in November is in imminent danger. ^ 

Definite identification as to race was made for 

22*9% of all cases. Of this group, 59» 1/S were white, 

40.2# were Negro, and .8# were Indian. In comparison, 

the population of Harris County according to the 1870 

census was 62.5# white, 37*4 Negro. The difference, 

although not as great as was expected, showed a higher 

percentage of blacks indicted than whites. Had the census- 

takers accurately recorded the Negro population, this 

difference probably would have been greater. The one 

Indian listed in the census was also indicted for theft. 

About one-fifth of the defendants' occupations 

were identified, again too small a percentage to make 

generalizations about the group as a whole. Only the 

following observations could be drawn from this limited 

data: (1) that unskilled laborers received more indict¬ 

ments than any< afeher« occupation group; (2) that they 

received more indictments per person than did those in 

other occupation groups; (3) that city employees 

comprised the group which received the smallest number 

of indictments, and was the only one in which all the 

members received only one indictment apiece; (4) that 
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most of the indictments against both merchants and white 

collar workers were for trade offenses. 

The defendants' occupations were classified into 

eight groups: at home or unemployed, domestic, un¬ 

skilled, white collar, craftsman, city employees, farmers, 

merchants (Appendix, , Table 18). Based on information 

about 20.6^ of all defendants, Table 20 tells how many 

indictments were received by individuals of a specific 
j7 r 

occupation group. It shows that only 17*2^ received 

more than one indictment apiece and of that group, half 

were unskilled laborers. 

Merchants, one of the highest economic brackets, 

were 25% of the total group of known occupations, but 

only one of them received more than one indictment. Nor 

were merchants usually pursued by the law, or frequent 

habitual offenders. The city employees group was small, 

but not one received more than one indictment. Again, 

there are several possible reasons for this, the most 

evident one being that if they were convicted for some 

crime concerning the office which they held (and most of 

them were), they were dealt with severely by the judi¬ 

cial system. 

Table 21 gives a cross tabulation of occupation 

and crime groups. As indicated in the preceding table, 

the unskilled laborers received by far the most indict¬ 

ments of any group.About half of the charges were 
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for various types of thefts and one quarter for assault 

charges. They also had the largest number of indict- 

177 ments for cattle rustling. Most of the indictments 

against both merchants and white collar workers were 

for trade offenses or, specifically, for not paying an 

occupation tax. Most of the offenses vs. public morals 

presented by the Court were by those who were either 

domestics or unemployed - at least according to the 

census records. This was probably a polite way for 

census-takers to record the occupation of a prostitute! 

The last group of statistics divides the data into 

two groups: those who were listed in the 1870 census, 

and those who were not. This was done in order to test 

two hypotheses, one believed by the Houstonians of 1870 

and one by the author of this paper. The first one was 

that Houstonians continually blamed most criminal 

activities on what they felt was a large population of 

transient, single males. The second one was to see if 

the criminal judicial system treated Houstonians with 

greater leniency than those who had moved to town at a 

later date. No conclusions can be definitive, again 

because of the low percentage of known data on those not 

listed in the census, and, because of the possibility 

of the validity of Chudacoff’s thesis on the great 

mobility of the entire society. In this last case, how¬ 

ever, both could possibly hold true, for the entire 
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society could be very mobile and at thesame time the 

judicial system could have prosecuted only those of 

that group who warranted it. In spite of these warnings, 

however, the statistics do support both of the above 

hypotheses while adding a new aspect as well. 

Table 21 is a cross tabulation of crime groups to 

census groups. The information which it yields quickly 

is the obvious: the greatest percentage of indictments 

delivered for all crime groups was always for those not 

178 
listed in the census. ' The value of this table, how¬ 

ever, is a factor of insight into the percentage of each 

crime group. Table 22 compares the«breakdown of the two 

groups for each crime group. For those listed in the 

census, they had greater percentage of their group 

indicted both for offenses vs. people and property than 

179 did the second group. About the same proportion of 

each group received indictments for cattle rustling and 

public morals offenses. Gambling, however, was largely 

in the hands of those not listed in the census, while 

the reverse was true for offenses against trade. These 

last two figures especially seem logical, for transients 

were more interested in making some quick money by 

gambling, and established merchants in evading their 

taxes 
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The rest of the data supports but by no means 

proves that the judicial system was more severe towards 

those who had not yet established themselves in the 

community. Of those not listed in the census, 69.6% 

of the indictments delivered got verdicts of guilty, 

28$ not guilty, and 2.4$ ended in mistrial (Appendix A, 

Table 23). Of those listed in the census, 60'.7 of those 

indictments got returns of guilty verdicts, 38.5$ not 

guilty, and one case ended in mistrial. Table 24 deals 

with the severity of the sentence. Of those listed 

in the census, 87*3$ of those indicted got minimum sen¬ 

tences as compared with 84.5$ for those not listed. 

The other sentences for the former group was 11.3$ 

average and 1.4$ maximum while for the latter group it 

was 3*6$ average and 8.8$ maximum. From this data it 

appears that the court was more severe with transients 

than with those who had established themselves in the 

l80 
community. Again, many factors were not considered, 

so that this may not be a valid conclusion, given 

insufficient data. 

Examples. 

So far, this section has relied only on statistics 

to present a criminal profile for Harris County of the 

1870's. But accounts of individual cases bring these 19th 

century people to life more than statistics are able 

to do. Keep in mind, however, that the ones who appeared 
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in the newspaper were there either because of their 

political or social prominence (or notoriety), or because 

of the severity of the offense. 

Some of the more colorful criminals included Gold 
IQ -l 

Hensley and Bird Fisher, arrested on more than ten 

l8 2 counts apiece; a Negro, Charles Williams, who referred 

to himself as the "Grand Secretary of the horse thieves 
1 O -1 

of Texas;" J and a hack driver nicknamed "Yankee Bill" 
1 O J 

who was "twenty-six years old, six feet tall, 4 ruddy 

looking with a scar on his upper lip." 3 Tom Madden 

and his wife, Lucy, were continually in the newspaper 

for various charges. As usual, the Democratic paper 

delighted in making a connection between a Negro and the 

Republicans. 

Yesterday our eyes dialeted when reading 
the flaming account in a contemporary 
(newspaper) of the capture of (Tom 
Madden), the notorious negro thief and 
penitentiary bird...So much for a drowned 
nigger coming to life, with a reasonable 
prospect of voting the Radical ticket ajg^ 
some uncertain time in the near future. 

Judge Dodge wrote eleven pages of instruction to the 

jury (as opposed to his usual four) on the various 

subtleties and degrees of murder for the case of one 

John Green, a Negro aged eighteen, who was accused of 

stabbing a man to death.He received a prison 

sentence of twenty-five years. The only time either 

Judge Dodge or Cook went against the jury's verdict was 

in the case of James Simcock,^® found sane by a jury 
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on a murder charge. On the last day of the December 

session, 1875, Judge Cook ordered Simcock to be taken 

to the Insane Asylum in Austin because he was causing 

such a disturbance in the jail and also, because his 

mental condition warranted it. 

In State v. Dictte, the latter was charged with 

shooting his wife after a domestic quarrel. 

Short and stumpy in figure, his razor 
handle nose, dogged eyes, thick neck 
and heavy features indicate...to a 
phrenologist a preponderance of the 
animal propensities, as well as strength 
of will, either for good or evil.*-°9 

Dictte was acquitted by the jury in spite of the Dis- 

trict Attorney's moving remarks. Several months later, 

however, his body was found floating in Buffalo Bayou: 

was it foul play or divine justice? 

Only one death penalty was delivered from 1872 to 

1876 and that was changed to a sentence of life imprison¬ 

ment after a new trial had been granted to the defendant. 

Calvin Bannister, "a well known negro who (had) two 

190 wives," 7 was accused of the murder of an elderly white 

man. 

(Bannister) is a tall specimen of 
the African race, black as the ace 
of spades, rather inclined to stoop 
and in his eyes appears that hangdog 
expression, which we have observed 
to attach to most criminals.^91 

Mien it came to light that not only hadtheijury consumed 

several bottles of whiskey while reaching its verdict, 
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but that one member became so ill from drink that a 

doctor had to be summoned, Bannister was granted a new 

trial.192 

Crimes of a sexual nature received as much publicity 

as the murder trials. A. P. Schuford, a white lawyer 

visiting Houston on business, was charged with the rape 

101 
of an eight-year-old girl, yo the "affair alleged to 

have occurred in a barroom on Market Square.” * If, 

indeed, Schuford violated the girl, he at least had good 

taste as to her looks, although questionable judgment as 

to her age. 

Little Miss Billing is one of the most 
beautiful little girls we have seen. 
She was attended in the Court by her 
father, and stated in reply to the 
questioning of counsel, that she attended 
Sunday school, went to another school, and 
had got as far as the Third Reader...195 

A. P. Schuford was found not guilty of the charge. 

When Sam Noland did not come through with his promise 

of marriage, Lizzie Roper brought a charge of seduction 

196 against him for leading her ”away from the paths of 

197 virtue and purity." Noland had a change of heart, 

however, when the jury sentenced him to two years 

imprisonment, for he then proposed to Lizzie and the 

charges were dropped. One might wonder at the prospects 

of such a marriage begun in this way, but apparently 

Lizzie did not, for she "unhesitatingly accepted". By 

198 
noon of that same day they were married. 
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Crime and vice were not the exclusive activities of 

private citizens; law enforcement individuals broke the 

law as well, In the four-year period under study, cases 

arose which included charges against the Chief Justice 

of the County Court, the Clerk of the Criminal District 

Court, the Sheriff, the deputy Sheriff, an Alderman, and 

members of the police force. Even recognizing that a 

Grand Jury, predominantly Democratic, was eager to find 

fault with the previous government, many of their indict¬ 

ments held up in court. 

In 1874» the Chief Justice of the County Court, 

John W. McDonald, was charged with forgery and falsifying 

the assessment rolls. As in previous cases an allusion 

was made about the corruption of the Republican govern¬ 

ment by the Democratic paper. 

The complaints of citizens upon this sub¬ 
ject have heretofore, under the old regime, 
been passed by unnoticed, but now we are 
to know something about the matter, provided 
that the aforesaid Chief Justice McDonald, 
who has not been seen in Texas since the 
middle of December last, can be found and 
brought to the bar of the court.^99 

It is interesting to note that, in spite of the zeal of 

the editor, Judge McDonald was tried and acquitted of 

the charges of forgery and swindling on February 25, 

1876.200 

On June 4, 1873» Charles Sçhmidt, Clerk of the 

Criminal District Court disappeared. An article in the 

Age alleged that Schmidt had left for Belgium because 



72 

District Attorney Spencer was going to ask the Grand 

Jury to investigate Schmidt's activities. The article 

went on to say that the Clerk had.issued forged scrip 

and had offered to destroy criminal indictments for a 

201 price. Nothing more was heard of Schmidt until 

September 1874> when the Houston Daily Telegram announced 

the imminent capture of the former Clerk by Sheriff 

Ashe in Missisippi. The article said that no steps were 

taken at the time of the discovery of this crime to 

apprehend Schmidt because the state was in the hands of 

the Radicals but that swift justice would be meted out 

202 now that the Democrats were again in power. He was 

found guilty on two out of four counts, and sentenced 

to four years imprisonment. The editor mused that 

Schmidt did not turn state's evidence as he had threatened 

to do because he had been paid $2,000 by unknown parties 

to remain silent. 

The Grand Jury, obviously out for former Republican 

sympathizers, indicted R. Van Patten in 1874* previously 

City Marshall for bribery of $20 in 1872. The jury 

acquitted him.^^ 

Several times members of the police force went 

afoul of the law they were supposed to enforce. John 

Clerk, a Negro policeman, let "a couple of negro women, 

confined in the City Calaboose...to escape through a side 

205 window." Apparently officers frequented the barrooms 
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with the same regularity as did private citizens. "It 

appears that some officers of this city have been in the 

habit of imbibing too much whiskey...A policeman who 

allows himself to get under the influence of ardent spirits 

should be promptly dismissed from the force."^^ 
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CHAPTER IV 

CONCLUSION 

...The safest conclusion is none at all. 

Sam Bass Warner'*' 

If one looks only to the statistical data of this 

thesis, Mr. Warner's statement does indeed apply. Too 

many undefined variables leave the findings open to 

question. Yet, taken in the larger context presented in 

this paper, the quantified material becomes extremely 

important. In Justice Harlan Stone's words, it "Cannot 

be relied on as mathematical demonstration leading to 

specific conclusions, but it may be used to indicate 
2 

tendencies, to mark out the boundaries of a problem." 

Harris County in 1870 had a sophisticated system of 

criminal jurisprudence, and a population unwilling to 

use it. The disparity between the statutes and the 

operating system was great therefore and remained so as 
✓ 

long as the frontier continued to influence law-abiding 

citizens and criminals alike. This study of the Criminal 

District Court of Harris County is an episode of the 

urbanization process which occurred throughout the United 

States in the latter part of the nineteenth century. 
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Yet hopefully it has contributed to a better under¬ 

standing of this institution during this period, and a 

basis for similar studies in the future. 



APPENDIX 

Tables 1-24 concerning cases brought before the 

Criminal District Court of Harris County, June, 1872- 

April, 1876. 
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TABLE 1: Harris County Census: 1850-18801 

Date ■Aggregate White Free Blacks Slaves Indian 

1850 4,668 3,756 7 905 

1860 9,070 7,008 9 2,053 

1870 17,375 10,865 6,509 1 

1880 27,985 17,169 10,816 

TABLE 2: Harris County Census, 1870: Civil Divisions4 

Total Native Foreign White Negro 

Harrisburg 571 513 58 275 298 

Houston 9,382 7,811 1,571 5,691 3,691 

1st ward 738 590 148 488 250 

2nd ward 1,638 1,297 341 1,164 474 

3rd ward 2,812 2,393 419 1,737 1,075 

4th ward 3,055 2,516 539 1,741 1,314 

5th ward 1,139 1,015 124 561 578 

Lynchburg 79 75 4 60 19 

San Jacinto 172 148 24 103 69 

A ï 1 f 

"winth 
* .4 f 

Census ofwthe U 

t 
^ *1 * i . 

.S. Statistics of Pop' 
(Washington, D.C.: Government Printing Office, 1872), 
p. 64; Statistics of the Population of the U. S. at the 
10th Census (Washington, D•C•: Government Printing 
Office, 1Ô83), p. 666. 

‘Ninth Census, p. 272. 
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1 
TADLE 3: Harris County Census, 1870: Place of Nativity 

Native 
• Foreign 

Total 14,550 . Total 2,825 

Texas 7,719 Br. America . 39 

Alabama 789 England and Wales 206 

Tennessee 369 Ireland * q) 344 

Mississippi 656 Scotland •35 

Georgia 482. Germany 1,834 

Louisiana 1,309 , France 151 

Other states 3,226 Sweden and Norway 18 

Mexico 15. 

Austria 23 

Bohemia 23 

Switzerland 29 

^Ninth Census, p. 372. 
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TABLE 5: Frequencies and percentages for indictments 
delivered by Grand Jury of Harris County 
Criminal District Court: June, 1872-April, 1876. 

Crime Group freq. I 
I. Offenses vs. Persons 

administering poison 2 .27 
threatened life 5 .68 
assault 1 .14 
aggravated assault 29 3.93 
assault and battery 7 .95 
agg. assault and battery 5 .68 
assault w/intent to murder 63 8.55 
manslaughter 2 .27 
murder 27 3.66 
frroup total 141 19.13 

II. Offenses vs. Property 
A. arson 2 .27 

cutting timber 1 .14 
embezzlement 11 1.49 
forgery 10 1.36 
give false certificate 2 .27 
swindling 8 1.09 
burglary 24 3.26 
burglary and theft 8 1.09 
burg, w/intent commit felony 1 .14 
receiving stolen goods^ 1 .14 
receiving stolen goods^ 4 .54 
rdbbery t ^ 19 2.58 
theft corporal pers. prop.2 8 1.09 
theft corporal pers. prop. 12 1.63 
personal property2 3 .41 
personal^property 2 .27 
property£ 16 2.17 
property 26 3.53 
property from house 50 6.78 
produce from farm 1 .14 
corn from crib 1 » 14 
partial total 210 28.49 

■^f or goods valued at less than $20. 

^for goods valued at more than $20. 
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TABLE 5: (continued) 

Crime Group 

B. 

III. 

IV. 

V. 

freq. 

theft of cattle 31 4.21 
theft of gelding 11 1.49 
theft of mule 5 .68 
theft of mare 3 .41 
theft of gelding and mare 1 .14 
theft of mule and mare 1 .14 
theft of hog 5 .68 
illegally branding cattle 5 .68 
partial total 62 8.41 
group total 272 3MÔ 

Sex Offenses 

abortion,. 1 .14 
adultery"* 1 • 14 
incest 1 .14 
keeping disorderly house 57 7.73 
rape 1 .14 
seduction 2 .27 
unlawful marriage 1 .14 
group total M 8.70 

Gambling 
betting 6 .81 
establishing lottery 5 .68 
exhibiting gaming table 15 2.04 
keeping gaming table 9 1.22 
gaming 105 14.25 
permit cards to be played 5 .68 
group total Ml 18.86 

Offenses vs. Trade 
obstruct navigable streams 2 .27 
obstruct railroad 1 .14 
pursue occupation/not pay tax 65 8.82 
violate Sunday laws 2 .27 
selling liquor, no license 13 1.76 
group total M 11.12 

3 case not coded due to keypunch error. 
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TABLE 5: (continued) 

Crime Group freq. % 

Offenses vs public peace/Justice 
carry deadly weapon 7 .95 
carry slingshot 1 .14 
cruelty to animals 1 .14 
disturbing graves and dead bodies 2 .27 
malicious mischief 2 .27 
nuisance 5 .68 
riot 4 .54 
aid escaped prisoner cg./fei* 2 .27 
impersonation of officer 1 .14 
false imprisonment 2 .27 
perjury 5 .68 
group total 32 
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TABLE 6: Crosstab^ number of indictments per 
individual crime group 

' ■' NUMBER OF INDICTMENTS 
% 

i 2 3 4 5 TOTAL 
« . I • ■ 

I l 7 #3% I 23.5% I* 23*6% I 26.33 I i * 

VS.PERSONS . x I I I I _’_I 
1 r I I I I I 19.13 

i 95 I 27 JL  13L J . _ 5 I I .14 0 
* , i. 

h i 26 • 0 % I 38 • 3% i 34 .53 I 21.13 I 20.03 I. ( 

VS PROPERTY i I i t I I 
2 ‘  i I L I I ,    .1 J28.33_ 

i 1.3$ 1 44 i 19 i 4 2 I 208 
* , • i 

i 6.7? 1 14.3% i 9.1% i 21.13 I I 
RUSTLING i I . i_ i. I. ... . .x. 

3 i I i i I i 8.43 
i 36 I   17 i_ ... ■ , ..'.5 i  4^ I.  _ r.  ..62  

i i 
i 6 ♦ 7% I 11.33 I 18.23 i 15# 8% I io.c% I 

1 VS PUB MORAL. i I i i 1 i 
1 4 i l i_ X. I„  i .. _8.63... 

i CRMGRP , i 36 1 13 i ~"T6: 
I ~~ 3 I i i 63 1 

ORIGINAL INDICTMENT i 
* i 24.33 I 5.2% I 9.13 I I 40.CX I 

GAMBLING1 . i I \ I 1 I • 
•i 5 i I i I I I 19.83 

t  1 3.0. I  6. i. _ 5 I .1.   4 I. __ 145  
i 
i . .13.8 3.. .1. ... 5.23... ..I.. _ X*8%.. I 30. CX„ I 

1 ‘ * •VS TRADE ETC i I t I I I 
1 6 i I i I I I 11.43 • 

i 74 I 6 I t I I 3 I 84 
i •I: I- 

t . ' 4*7% I 1 mlX i 3 *6% I IS* 8% I i 
1 
L ’ .    VS PEACE i J i I _ .1... ■  'i 1; 

7 i i I I i 4.4% 
•i i 25 i  2 i 2 I 3 I r 32 

A. * ' i •I; I- I- — —i 

PERCENT 72.93 15® 7% 7.53 2 #6% 1.43 100.03 

' 1- :  . . .TOTAL.  
• 

  5.3.S_ J15  55. 19 -1 i 0  .™_7 3-4 . 

UPPER CELL ENTRIES ARE PERCENT OF COLUMN TOTALS 

TABLE SUMMARY , 

TOTAL NUMBER OF UNITS IN TABLE . 734 
NUMBER OF UNITS OMITTED DUE TO BLANKS  ‘ 3 
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TABLE 7i ' Crosstab, plea vs. verdict 
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TABLE 8: Punishments for offenses as given in Texas 
Penal Code, 1856> rev* 1876. 

• A 
CO «P 
U CO 
>> 0) 

*0 
in 

u 
a o 

• 0 0 0 0 
u M M MJd « 

• >» >> >> >>+> 0 • • 
a 0 * *H 0 0 • 
0 M H CM M 0 in 0 M £4 u 0 
0 Ï» 1 1 u 0 a >> >> u 

O • • >% 0 0\ >> 
£4 O -P Q O +>H 0 O 0 
a H â SN CM CM H N 

1 a I a 0 n | 1 I 
CM d H H CM d CH in CM CM 

b {4 
►*••>*••>*•>* >% >% • 

0 0 09 09 (0 * 0 
HÇ-itiHS-itiHtiHcOHHti 

^ £4 >> 
O O O O >> O O 

4> O CM 4> O O 4> O «P 4^4> *n 
H H r4 «H H N H 

at 1 a 1 1 a 1 a 1 a a 1 
s in 

0 
a 

•H 
CM 

•o 
CO 

<D 
CM 

0 
CO 
C 
0 

CM 
CM 
O 

u u 

■d ££ u M M M £4 £4 
a *d *d 0 O O O 0 0 
0 da N \ \ \ 

0 0 *d •d TJ *d ^d ^d 
0 a d d d d d 
0 00 0 0 0 0 0 0 
0 00 
CM OO 

O 
O 

0 
0 0 0 0 0 0 0 

| try in H H tn ino 0 0 0 0 0 
O CM CM 1 1 1 1 in in m in in in 
0 t 1 inin 0 0 1 1 1 1 1 1 
H in in CM CM H in H H H H H H f/V 1A, f.A ,f/V r/v TFT TFT TFT TFT TFT W Maw W W W WW 

S B S B B «M «M CM CM f
 

m
 

f
 

f
 

m
 

m
 

f
 

f
 

gCM CM g f
 

m
 

f
 

m
 

m
 

0 0 
O O M N 
CM CM 
WW 

0 O to 4) 
0 0 NN o (4 a 

►> t* «P 0 £1 4) O (4 
0 h 4) £4 0OO 0 O H B *0 
d 4) TJ 0 4) CM CM H g CO 4)WWCM P 
0 P (j P 0 WW ww t0 (4 O4 ft P 
0 p d 0 O 4) O O O B *4 
u d ^ «0 S £4 •H d d 0 0 H a *4 M 0 O 
0 0 >>P \ 4) 4> p CM 0 0 *d »d CU CU (4 
0 0 M p p 4) 4) •H tD (0 CM a 

•H 0 4H M h • •P -P4> >> rM O • 0 P dP bO ho 0 £4 d d P p c0 CO 4> M 
0 Pi P • co C 4) 4) > 0 0 0 0 0 (4 U fi C O CM 
> co (0 CO 4) TJO £4 U 0 £4 H H 4) 4> O O d 

fco 0 P CO CO P 0 0 0 O O O o. a co to -a c 
0 d CM «0 co fl b "d p 0 A *P 0 H g -P 4> O O U t4 O t4 
0 •H *H TJ _ iH 4) C W 0 6 d 0 ww 0 0 *4 U 4) 4) (4 0 
0 £4 H C 13 •d\p M iH d *H 0 «H ft ft ft ft ft 0 
d 0 C0 4) 4> i P 0 «P g 0 fcfl bfl uo to 
0 4* d P P h0 1 1 CM 0 CM d d d d CM CM CM <M <M <M 

EM 0 0 4)p 0 04> d CM fcOH >> *r?*H P -H >>000000 
CM 
O 

H 4> 
d CO 

0 
U 
A 

0 4> 

H 
I 

d d 
«a «8 .. 
W M ho 
(Q CO ho 
(0 CO 

► ... - 
<8 C8 a H 
M M cO (0 

ho co a 
ho <0 CO 

CO ce C9 S 

(4 (4 
4) <0 •a 
(4 *4 

d d a a H 
H 

_ G N U hOrj H 
d-H N 0 cdd 
O -P 4> hfl-H C C 
C0 P P ► •HP 
«•aao-Hij 
CO O 4> CM hO <0 W 

<0 ► > M 
H *rl -H 4) p p p 
h0 <D 4) P CM CM CM 
U O O p 4) 4) 4) 
d 4) 4) O P P P 
p u u P p P 

4) 
(0 
It 
O 

P P P P 
CM <M <M CM 
4) 4) 4) 4) 
P 45 p P 
P P P P H 



O
f
f
e
n

s
e
 
f
e
l
/
m

i
s
d

. 
f
i
n

e
 
p

r
i
s
o
n

 

85 

TABLE 8 (continued) 
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TABLE 11» Severity of Sentence 

SEVERITY OF SENTENCE M 3 HO < 

MINIMUM AVERAGE   MAXIMUM 

VALUE 1.000 2 .000 3.000 BLANK 
FREOUENCY   “325" 

. - - . 27- _ 
28 • 357 

PERCENT AGE 85.53 % 7 • 11X 7.37% • ‘ 
CUMULA fI VE 85.53% 92•63X 100.00% ? 

TABLE 12: Crosstab, plea vs. severity of sentence 

!. - 

SEVERITY OF SENTENCE 
• F 

MI NI MU' A VER A G MAXI MU 
M. E M 

NOT GUILTY 

I- 
I 
I 

i ■ 

46.1% ^ 

2 

I 63.0% 
l 

3 

I 39.3% 
I ' 

I 
r 
i 

TOTAL 

1 I 
! 148 

I 
1 17 

I / ' 

I ' 11 
i 
i 

46. 6% 
176 

i- 
i 53 «9% I 37.0%/ I 60*7% 

•I 
I 

1 . GUILTY ORIG i 1 V i i ' . 

! : • 2 i I i i 53.2% 
PLEA i 173 I ./ 10 I 17 i 200 

• - i-    —— I   I 

*1 I I I i 
GUILTY REOUC Ï i i\ .. • • u- ‘ 

i 
3 i l i \ i 0.0% 

i i t \ . i 0 
i- i | -mr TrnrVr- imrmrr I . * 

PERCENT 85 *4X 7*2% \7.4% 100. OX 
TOTAL 321 27 ' 28 376 

UPPER CELL ENTRIES ARE PERCENT OF COLUMN TOTALS 
\ 

TABLE SUMMARY \ 
V 

"~TÔ T AL” NUMB Ê R OF 0 NIÎFs IN T ABLE~ ~~ ' T~r 376 
NUMBER QF UNITS OMITTED DUE TO BLANKS 361 
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TABLE 13ï Jury costs, 1873-18761 

August, 1873 * February, 1875 817 

October $1122 April 963 

December 1247 June. ** 

February, 1874 1202 August 
1 9k & 

April 1471 October ** 

June 1006 December* f * » 872 

August ** February, 1876 814 

October 817 April 1015 

December 1032 

"'’Taken from Minutes of Harris County Criminal District 
Court• 

Court not in session. 
-iHf- 
Jury costs not recorded. 
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TABLE 14« Crosstab, sex to crime group* 
Total units in table: 737 
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TADLE 15» Crosstab, marital status to crime 
(based on 164 cases, 22.2# total) 
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TABLE 17$ Crosstab, race to crime group 
(based on 169 cases, or 22«9/g total) 
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TABLE 18: List of occupation groups 

Craftsmen/skilled workers at home/school 
not work 
in school 
at home 

domestic 
keeping house 
servant 
cook in boarding house 
boarding house 

Cnskilled laborers 
laborer 
drayman 
woodchopper/lumberer 
stockdriver 
sailor 
machinist 
mill worker 
seedman 
sawmill hand 
farm laborer 
packer 
gardner 
waiter/cook 
coalburner 
bartender 
RR hand 
wagoner 
cutting RR ties 
boathand 
bridgetender 

white collar/profs, 
clerk in store 
school teacher 
RR secretary 
bookkeeper 
newspaper agent 
life insusnce agent 
lawyer 
doctor 
newspaper agent 

carpenter 
butcher 
shoemaker 
saddler 
blacksmith 
printer 
brickmaker 
RR engineer 
brakeman 
apprentice to tinner 
fireman 
seamstress 

City employees 
jailer 
clerk - criminal court 
constable 
hide inspector 
mail contractor 

f armers 

merchants/owners 
landlord 
saloon owner 
grocer 
merchant - hardware 
merchant - retail 
owner of restaurant 
brick manufacturer 
real estate 
captain of schooner 
lumber yard owner 
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TABLE 19: 
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Crosstab, number of indictments to occu¬ 
pation group (based on 128 individuals. 
20.6/S total) ** 
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TABLE 20: Crosstab, occupation and crime group 
(Base: 158 cases, 21.4# total) 
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TADLE 21* Crosstab> individuals listed in 1870 census 
and crime groups (Based on 732 or 99*5# tofcl) 
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TABLE 23i Crosstab, census and verdict (for 562 cases) 

‘ VERDICT 

NOT GU GUILTY ÛUtLTY MI STRI 
■ - 

ILTY GRIG REDUC AL 
* ' • * ** 1 “2’*~  ~3  4  ***’ TOTAL-" 

t- I 
• I 74.6% I 82.1% I 83.3% 1 91 .7% I 

NO I 1 * I I 1 

I I  I 
. .j. 

1 t ‘80. i%' 

Llsvfu I 126 I 308 I 5 I 1 1 I 450 

"'1W"CEN5US~ 
-j- I 

I 25.4% I 17.0% I 16.7% I 8.3% I ' 

YES I I ■ i I I 

2 I I 1 I I 19.9% 
■* ^ • ' - 

? 43 I " 67 I 
 j t 

  ' 1 ' I 112 
* . f ..     * _ , r I " * m A 

1 

PERCENT 

'
a

 • 
O

 
n

 

* 

66# 7% 1. 1% 2. 1% 1 00. 0% 
* TOTAL tfc.9 375 

. -6 12 $62 ' 

TABLE 24» Crosstab, census and severity of.sentences 
(base, 562 cases) 

SEVERITY OF SENTENCE"' 
• * 

MlNÎMU AV ERAG MAXÎMÜ 
• • M E M 

1 2 3 TOTAL 
1—“——i- 

t 1 00.7% i 70 #4 % I 96 .4 % I 
NO 1 i I I 

1 1 i i I 81.2% 
LISTED 1 260 1 19 1 27 I 306 
LISTED IN CENSUS | — —— J     I  1 

1 19.3% 1 29.6% 1 3.6% I 
■*~YE$ r"\ 1  I 1 i 

2  1 I 1 1 1 8 • 8% 
• 1 62 I • • R 1 1 i 71 

i - — 

PERCENT 85.4% 7.2% 7.4% y>0.0% 
TOT AL 322 " ~27 ’ jjlT • ' 377' 
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FOOTNOTES 

CHAPTER I 

*35 Harvard Law Review 968. 
2 
Joe Frantz, "The Frontier Traditions An Invitation 

to Violence," in Hugh Graham and Ted Gurr, eds., The 
History of Violence in America (New York: Praeger, 1969)* 
p • 14 2• 

JWillard Hurst, The Growth of American Law (Boston: 
Little Brown, 1950), p. 4* 

^June 1872 to August 1876. These were the earliest 
records found for the Criminal District Court. 

e 
G. Haskins, "Court Records and History," William and 

Mary Quarterly, IV (October, 1948), 550, as quoted in 
Thomas Haskell, "Litigation and social status: profile of 
plaintiffs and defendants appearing before the court of 
New Haven, 1640-1672," p. 28. 

^Haskell, op. cit., p. 28. 
7 
Sam Bass Warner, Crime and Criminal Statistics in 

Boston (Cambridge: Harvard University Press, 1934), P« 9* 
o 
Especially true for frontier towns like Houston in 

the 1870’s when crime rate was high and few peace officers 
were employed to enforce the law. 

^Warner, op. cit., p. 26. This is true for the Harris 
County Criminal District Court. It is especially noticeable 
in indictments such as gambling or political indictments 
after the Democrats took office. 

■^Warner, op. cit.. p. 75» Heeding his warning, I 
have nevertheless included the information in the section, 
"Criminal Profile". 
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The court records themselves usually gave little 
personal information about the defendants. Census records^ 
especially the first census taken after the Civil War 
(1870J, often overlooked the transients, the Negroes, 
the unskilled: i.e., the lower rungs of society. 



CHAPTER TWO 

The advertisement which August and John Allen put 
in the Telegraph and Texas Register on August 30, 1836 
read as follows: "The town of Houston is located at a 
point on the river [Buffalo Bayou] which must ever command 
the trade of the largest and richest portion of Texas... 
[It] will at this time warrant the employment of at least 
one million dollars of capital, and when the rich lands 
of this country shall be settled, a trade will flow to it, 
making it, beyond all doubt, the great interior commercial 
emporium of Texas." 

2 
Joe B. Frantz and David G. McComb, Houston: A 

Students* Guide to Localized History (New York: Teachers' 
College Press, 1971)> p. 7» 

3Ibid. 

^Writers' program of the Works Program Administration 
Houston: A History and Guide (Houston: Anson Jones Press 
1942), p. 51. 

3Adele Looscan, "Harris County 1822-45Southwest 
Quarterly Review, 19 (1914)* 40» "...[The courthouse] was 
scarcely more than begun, so the branches from some pine 
trees which had been cut down served as an assembly room 
for the first grand Jury." 

^January 18, I84O of Houston's daily newspaper, as 
quoted in Houston: A History and a Guide, p. 53* 

^Richard Wade, "The Urban Frontier: The Rise of 
Western Cities, 1790-1830 (Cambridge: Harvard University 
Press, 1959), p. 27. 

o 
Marilyn Sibley, The Port of Houston: A History 

(Austin: University of Texas Press, 1968), p. 40. The 
Journey took hours and rates were five dollars for cabin 
passengers and five cents per barrel for freight. 

^Looscan, op. cit., p. 46. 
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°For a discussion of sex ratios of frontier areas, 
see George M. Blackburn and Sherman L. Richards, "A 
Demographic History of the West: Nueces County, Texas, 
1850," Prologue IV (Spring, 1972), 9. 

^Houston: A History and a Guide, p. 49* 

12Ibid. 

13 '’Frantz, op» cit.. p. 8. "Apparently the climate, 
the mud, the lack of accommodations, the annual threat 
of yellow fever, and perhaps the desire for fresh land 
speculation conspired to prompt the transfer." 

14Ibid., p. 10. 

15Ibid. 

^Wade, op. cit., p. 39• 

17 Houston: A History and a Guide, p. 68. 

18 
Frantz, op. cit.. p. 11. 

20 Richard Mathis, "The Process of Urbanization in 
Texas," in Harley Browning and Larry Long, eds., Population 
Mobility: Focus on Texas. Population Series §2 (Austin: 
Bureau of Business Research, University of Texas, 1968), 
p. 120. 

21 Looscan, op. cit.» p. 55» 

22 Frantz, op. cit., p. 12. 

2 3 ̂Houston: A History and a Guide, p. 80. 

24The city treasury operated at a deficit for most of 
the decade. The city debt as of August 1872 was $836,033* 
And when A. J. Burke was inaugurated as mayor in January 
1879, he said "we commence a new administration under 
embarrassing circumstances, burthened with a heavy debt... 
an empty treasury and much that ought to be done for the 
improvement of the city but must remain undone until we 
are in possession of funds to accomplish these ends." 

2 Ç JHouston: A History and a Guide, p. 84* 

26 
Ibid., p. 85* The Radical Republicans had previously 

written a city charter when they had come to power. 
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27 Cochran Insurance Agency, One Hundred Years in 
Houston (Houston: Kemp, Hazelrigg 1956), p. 4. 

ty O 

William Katz, ed., Negro Population in the U.S. 
1790-1915 (New York: Arno, 1968), p. 26. 

29 According to the federal census of 1880, the population 
of Harris County was 27,985. 

30 According to the federal census of 1870, the white 
population of Harris County was 10,865, the Negro population 
was 6,509. 

'll 
In 1870, over one-half of those born in the U.S. 

were from Texas (7,719). See Appendix, Table 1-3 for 
other comparisons. 

Wade, op. cit., p. 106. 

33Mathis, op. cit.» p. 120. 

3^Paily Houston Telegraph, February 8, 1873* 

^Houston City Directory, 1886 (Galveston: Clark and 
Cts., 1886), p. 5. 

^Daily Houston Telegraph. February 20, 1873» 

17 0'Daily Telegraph. September 7, 1872. 

18 0
 Galveston Daily News, January 24, 1879* 

39Ibid. 

^Daily Houston Telegraph, February 20, 1873» 

^Galveston Daily News. January 24, 1879» 

^Houston Daily Telegram, October 27, 1874» 

^Houston Daily Telegram. Augat 20, 1874» 

^Galveston Daily News, January 25, 1879» 

^3Ibid. » March 2, 1879. 

^^Houston Daily Telegram, June 28, 1874* 

^Galveston Daily News, February 22, 1878. 
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48 Ibid. 

^Daily Houston Telegraph, February 8, 1873» 

^Daily Houston Telegraph, June 2Ç, 1873* 

51Ibid.. January 17, 1873. 



CHAPTER III 

^Galveston Daily News, February 22, 1878. 

2 
Newspaper articles often told of unsolved crimes or 

of criminals still at large* In 1877 Texas had 5,000 men 
on its wanted list. Frantz as quoted in Graham and Curr, 
op. cit., p. 138. 

^1879* 1895* 1911* 1925 were the years of revision of 
the Penal Code. 

^Charles S. Potts, "Early Criminal Law in Texas: from 
Civil Law to Common Law, to code, " Texas Law Review. 21 
(April 1943), 395. 

5Ihid. 

6Ibid., p. 396. 
7 
'1 Gammel 540* 
o 
Potts, op. cit., p. 399» 

^1 Gammel 1074* 

^December 21, 1836. 

^The use of the common law in Texas colonial law was 
not unique to Texas, but on the contrary, widespread among 
the other states. W. Page Keeton andWilliam Reid, "Pro¬ 
posed Revision of the Texas Penal Code," Texas Law Review, 
45 (February 1967). 

12 
Potts, OJ3j*^J3lt. > p* 401. 

"^Capital offenses in Act of 1836 were treason, murder 
rape, arson, robbery, burglary, stealing or enticing away 
a slave, selling a free person into slavery, counterfeiting 
forgery, killing in a duel, liberating a prisoner con¬ 
victed of a capital offense, and bearing false witness in a 
trial where the testimony led to the execution of the 
defendant. 
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^"Thirty-nine lashes (50 in a few cases) on a bare 
back; branding was also used as a punishment. 

15Potts, op. cit., p. 403* 

^^The Penal Code of the State of Texas (Galveston: 
News Office, 1&57)> preface. 

17Ibid. 

l8 The Code of Criminal Procedure (Galveston: News 
Office, liJ57)> p. 5. 

IQ 
Criminal procedure will be discussed in much greater 

detail in the section, •'Operation". 

20 Keeton and Reid, op. cit.. p. 401. 

21 If an Indian were in theinhabited section, however, 
he could be prosecuted. 

OO 

Penal Code, 1856, p. 26. 

23Ibid., p. 2. 

24 Ibid. 

23Code of Criminal Procedure, 1856, p. 45» 

26 
The material for this section was drawn from Byron 

Fullerton, "A Brief History of Texas Judiciary," in 
Fred Gant, ed., Governing Texas: Documents and Readings 
(New York: Crowell, i960), pp. 195-97J Frank M. Stewart and 
Joseph L. Clark, The Constitution and Government of Texas 
(Boston: Heath, 1933)» pp. 5-155 Seth Shephard McKay, 
Making theTexas Constitution of 1876 (Philadelphia, 1924) 
gave excellent insights into the constitutional convention 
of 1876. An analysis of the laws was drawn from Gammel1s 
Laws of Texas, and the cases mentioned below which came 
before the Texas Supreme Court and the Court of Appeals. 

271 Gammel 1258. 

28 
Ibid. 

29 2 Gammel 352. 

30 Harrisburg became Harris County at this time. 

312 Gamel 352. 
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“Î2 Frank Stewart, op. cit., p. 7» 

332 Gammel 1506 

34Stewart, op. cit., p. 10. Three Judges, however, 
constituted a quorum. 

•JC 
Fred Gantt, op. cit., p. 196. 

36V Gammel 951. 

37Ibid. 

38Ibid., 952. 

3^Daily Houston Telegraph, December 20, 1872, 
February 14, 1873» 

Johnson v. State (1870) 33 Tex 570. 

41Ibid. 

42VI Gammel 211 

43Ibid.. p. 997. 

44Gant, op. cit., p. 197* 

45 
*D. E. Ogletree, "Establishing the Texas Court of 

Appeals, 1875-1876," Southwest Quarterly Review, XLVII, 9» 

46Ibid., p. 194. 

47Galveston Daily News, March 7> 1879» 

48 4 Statistics which established other Criminal District 
Courts in 1869 were abrogated by the adoption of the state 
constitution of 1876 with only Harris and Galveston Criminal 
District Court left (Long v. State, 1 App. 709); Criminal 
Court established in i860 still legal criminal court for 
Harris County in 1870 in spite of military occupation 
(Johnson V. State 33 Tex 570); State Courts recognized 
Harris and Galveston Criminal District Court (Watson v. 
State 5 Appll); Criminal District Court takes all criminal 
jurisdiction from district court (Stubbs V. State, 39 Texas 564). 

JOO 
^Gant, op. cit., p. 197» McKay, op. cit., p. 92. 
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■^^See following section, "Operation”. 
51Paily Houston Telegraph, July 2, 1873. 

52 Charles Schmidt was accused of issuing forged script 
and destroying criminal indictments. He was convicted and 
sentenced to a four-year prison term. A. B. Hall was accused 
of embezzlement, and R. Van Patten was acquitted of a 
bribery charge. For greater detail, see section, "Criminal 
Profile". 

^Daily Houston Telegraph, January 17* 1873» 

^Daily Houston Telegraph, June 27* 1873» 

55Ibid. 

**^Houston Daily Telegram, February 15* 1879. 

**^Ibid., July 4* 1874* 

58Ibid., October 9, 1874* 

~*^Galveston Daily News, February 22, 1878. 

^Code of Criminal Procedure, p. 145* "When the 
defendant is brought into court...for the purpose of being 
arraigned, if it appear that he has no counsel and is too 
poor to employ counsel the court shall appoint one or more 
practicing attorneys to defend him, and the counsel so 
appointed shall have at least one day to prepare for trial." 
Pennington v. State 13 App 44s It is only in capital cases 
that the court is required to appoint counsel. 

ZL 1 
xHouston Daily Telegram, August 7* 1874» 

6257 Tex 205. 

^Jordan, op. cit., p. 7* 

^See preceding section, "Crime in Harris County in 
the 1870's as seen by contemporaries of that decade." 

65 
See Introduction of paper. 

66 °Warner, op. cit., p. 14» 

^As George Baab pointed out (45 Texas Law Review 1967 
474) the operation of a criminal system begins with the 
apprehension of one suspected of commiting an offense. 
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Although the decision to arrest is extremely crucial) even 
today there is still no method available in Texas to measure 
this decision. Given the lack of statistical material in 
police records, the information for this section was taken 
from state statutes, city ordinances, and newspapers. 

^H. V. Redfield, Homicide, North and South (Phila¬ 
delphia: Lippincott, 1880), p. 74* He went on to say, 
"...During [18783 sixteen town marshals, sheriffs and 
deputy-sheriffs were killed in thedischarge of their duties." 

6Q 
^Revised Penal Code and Code of- Criminal Procedure 

and Penal Laws 1876 (St. Louis: Gilbert, 1888), part 2, 
p. 32. 

7°Ibid., p. 33. 

71 Jordan, op. cit., p. ix. 

72 
Tietvlsftd Penal Code..., Part 2, p. 33. 

71 '°Houston City Directory, 1866 (Galveston: Clark and 
cts., iMzrr~w-  

7^Ibid., p. 69. 

7**Paily Houston Telegraph, February 23, 1873. 

76 
Ibid. "The cost of the police force to thecity since 

its augmentation to 24 officers, is $2400 per month, or at 
the rate of $25000 per year. As fomerly constituted, the 
force of 10 regulars was some $800 hard money." 

77 One of thetwelve men was black. 

7^Paily Houston Telegraph, March 1, 1873* 

Houston City Directory. 1886-87 (Galveston: Clark & 
Cts., 1887), p. 47. 

80 
One of Philip Jordan*s main theses is that "the 

American people never wanted law and order badly enough to 
support any pay for effectivement enforcement." (Frontier 
Law and Order), p. ix. 

81 xDaily Houston Telegraph, February 8, 1873; Houston 
Daily Telegram, October 14, 1^74• 

O ^ 

Daily Houston Telegraph, February 8, 1873* 
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^Houston Daily Telegram, July 4> 1874» 
Oi 
4Paily Houston Telegraph, January 31> 1873» 

O r 
0Prison sentences of one year or less were served 

in the county jail; of longer periods in the state peni¬ 
tentiary in Huntsville. 

86 °Houston Daily Telegram, June 9» 1874» 
87 
'Sixty-eight cases came before the Recorder's Court in 

April, 1874» 

88 
°Houston City Directory, 1886-7, p. 7» 

89 The cases which came before the Recorder's Court in 
April, 1874» were as follows: vagrancy (3), sleeping in 
theatre (1), leaving meat in market after hours (1), drunk 
and disorderly (15), drunk and down (9), disorderly 
conduct (14), common nuisance (2), hitching horses to market 
pillars (4), driving without license (2), using insulting 
and abusive language (9), violating market ordinances (4)» 
selling liquor without license (1), obstructing sidewalks 
(2), taking down smallpox flag (1). 

90 Less than three percent of thepopulation of Harris 
County was indicted between June 1872 and April 1876. 

91 See previous sections for history and statutory 
framework of Harris County Criminal District Court. 

^^According to the Code of Criminal Procedure (Revised 
Penal Code..., Part 2), an indictment was "a written 
statement of a grand jury accusing a person therein named of 
some act or omission, which, by law> is declared to be an 
offense. 

9 3 
According to the same source, information was "a 

written statement filed and presented on behalf of the 
state by thedistrict or county attorney, accusing the 
defendant* .of an offense. 

^Revised Penal Code...Part 2, p. 104. 

^Ibid., p. 65. 

^Gammel, ed., The Laws of Texas, vol. V (Galveston: 
Gammel* 1898)* p* 952* 

97 y This number was previously from fifteen to twenty. 
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Q8 
According to the Minutes of the Harris County 

Criminal District Court, the first week of each term was 
usually used to organize the grand jury. The August 1873 
session, though, was never held because the County Court 
was "derelict in duty in not...preparing a jury list from 
the registration list." 

go 
By studying the jury rolls published in the news¬ 

paper, it appeared that about one-fourth of the jury was 
usually composed of Negro citizens. Daily Houston Telegraph, 
August 21, 1873.   

A person was fined from $10 to $100 dollars if he 
refused to serve but did not have a reasonable excuse. 
Revised Penal Code..., Part 2, p. 104» 

101 
Revised Penal Code..., Part 2, p. 103. 

102 I was not able to locate the minutes of the grand 
jury proceedings for the Criminal District Court. 

10*? 
Revised Penal Code..., Part 2, p. 104. 

^^See Appendix, monthly and yearly compilations of 
indictments. 

Houston Daily Telegram, May 28, 1874» 
1 A A 

°The 'known criminal population1 is defined here as 
those receiving indictments for infractions of the law. 
There were obviously many who broke the law but were never 
prosecuted. 

107 'This is a very rough estimate. Based on theil870 
census of Harris County, it is 3-6%, and on the 1880 census, 
2.2%, 

108 
84.I# of the defendants only received one indictment. 

This figure is deceptive, given the limited time period, 
for they may have received more indictments at other times, 
or been convicted of the first charge. 

■^^In 1880, H. V. Redfield, op. cit., did a study of 
the number of homicides committed in several states during 
the year 1878 and concluded that Texas had far more than 
any other state during that year. The only city for which 
he gave details was Galveston (population approximately 
13,000): 5 arrests for murder, 54 for assault with intent 
to murder. 

■^^This percentage includes several different degrees 
of burglaries. 
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^■^This is a composite figure for embezzlement, 
forgery, swindling, and giving false certificate. 

112 
80.3/5 of those indicted for theft only received one 

indictment during these four years. As stated earlier, 
it is difficult to determine the habitual offenders, for 
the worst ones would go to jail if convicted. 

■*■^15.1/5 as opposed to 10.6^. 

^■^See Jordan, op. cit., p. 81, for a survey and biblio 
graphy of horse-stealing in the other states during the 
19th century. 

lie 
See Appendix, i 

^^Houston Daily Telegram, May 9, 1874» 

117 This does not necessarily mean that sex offenses 
were infrequent, but only that they were seldom prosecuted. 

!l8 
Due to keypunch error, the single case of bigamy 

and that of adultery were not coded. 

119 
State v. Anderson, Criminal District Court of Harris 

County, 1213, 1214 (January 6, 1873)» 

120 See Jordan op. cit.» p. 43, for general information 
and bibliography regarding gambling on the frontier. 

121 
Houston Daily Telegram. October 9, 1874» 

122 
For various gambling offenses October 1873-June 1874 

31 indictments; October 1874-June 1875* 56 indictments. 

12 ? 
°For keeping a disorderly house, October 1873-June 

1874: 9 indictments; October 1874-June 1875* 7 indictments 

^^Houston Daily Telegram, May 16, 1874 • 

12 c 
According to critics of the^judicial system, a 

defendant did not usually receive a speedy trial. 

^^Revised penal Code...Part 2, p. 83» 

127 
No quantitative analysis was done in this area for 

this paper. 

1 28 
State v. A. P. Schuford, Criminal District Court 

of Harris County (December 14, 1873•) 
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120 Revised Penal Code»»» Part 2, p. 144» 

■^°23«07# of all cases were dismissed. 
131 J According to a one-year study (June 1965-July 1966) 

done of selected District courts in Texas, less than ten 
percent of the cases examined had full trial proceedings. 
By the 20th century the bargaining system had developed 
to bring greater efficiency to the judicial system. If a 
defendant waived jury trial and pleaded guilty, thereby 
saving the state the time and expense of a trial, he would 
receive a reduced sentence. Baab, op. cit., p. 476. 

1^2 
Friedman, op. cit., p. 252. 

^^62-, 2% of the pleas were not guilty. 
T 
^This happened most often in assault charges, 

13c 
State v. Hall, Criminal District Court of Harris 

County, lbl9, 1620, 1676, 1677, 1683, 1686, 1740, 1766 
(January, 1875)• 

X3 6 Revised Penal Code...Part 1, p. 26. 
137 

38O-84 cases: coding error of 4* 
138 15 This study did not follow up on mistrials to find 

out the verdicts. 

■^^Friedman, op. cit., p. 252. 
1 J A 
4 See section, "Texas penal code and criminal Judicial 

system.” 

^^Before the penal code revision of 1876, the penalty 
for rape was 5-15 years. It, therefoe, did not become a 
capital crime until that date. 

^Revised Penal Code... Part 1, p. 32. 

143ihe penalty for seduction was $1-5000 or 2-5 years 
imprisonment. 

*^0f those, twenty-one cases had combined sentences 
of prison terms and fines. 

^**194 cases. 

■^^See earlier section which describes the deplorable 
conditions of the county.Jail. 
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-j j fj 
4/While little research was done for this paper on 

state prisons, an interesting report was found in the 
Texas Almanac of i860, p. 201, which gave statistics on the 
penitentiary for the preceding decade. A total of 412 
people had been inmates from 1849 to 1859* with 180 in 
prison in September 1859» 22 had died in prison; twenty 
had escaped. The majority had sentences under five years 
with the largest group of convicts in the 20-30 age 
bracket., i.e., age of those in the State Penitentiary, 
1849-1859J under 20 years (50), between 20 and 30 years 
(217), between 30 and 40 years (91), between 40 and 50 
years (43), between 50 and 60 (7)* between 60 and 70 (3)» 
over 70 (1); Natives (242), foreigners (170); Sentences: 
1 year (91), 2 years (80), 3 (57), 4 (29), 5 (68), 7 (22), 
10 (15), 15 (11), 20 (1), 21 (1), life (4). 

1 JO 
4 No quantitative analysis was done either of the 

cases appealed to the Criminal District Court from lower 
courts, nor of those appealed from that court to a higher 
court of appeals. 

149 Revised Penal Code 

150 Ibid. 

Part 2, p. 308. 

151Ibid., p. 309. 

152 The state paid thecost, however, when the sentence 
was life imprisonment or death penalty. 

ici 
Revised Penal Code..., Part 2, p. 313» 

154ihis underlines the fact that gambling was prevalent 
and that the court was trying to do something about it. 
This is also substantiated by the large numbers of indictments 
for gambling during the four years under study. 

^^Revised Penal Code..., Part 2, p. 318. 

^^This study began with thel872 Criminal District Court 
records, the earliest ones available. The census information 
was taken from 1870 census returns on the entire county 
and from selected city directories from 1870-1886 (they . 
were not published annually at the start). The problems 
are evident: the body of data from court records, census 
rolls, and city directories do not cover the same scope. 
They are different both in time periods and in populations. 
Defendants should be a complete subset of the county census 
records except for the two year lapse, but not a complete 
subset of the city directories because of time differences 
and because of city/county differences. 
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^^Howard Chudacoff, Mobile Americans (New York: 
Oxford University Press, 1972). 

158Ibid., p. vi. 

159 Ibid. See bibliographical essay for other associated 
works. His thesis is based upon a quantified study of the 
population of Omaha, Nebraska, from 1880 to 1920. Richard 
Wade said tht Chudacoff offered a "new perspective in the 
growth of the urban neighborhood. Far from being stable 
and cohesive, he finds great mobility, constant change, 
and little cohesion." 

~^^Ibid. f p. 4, 
l6lIbid., p. 149. 

^^2Ibid.. p. 86. 

l63Ibid., p. 40. 

l64Ibid, p. 43. 

l65Ibid. 
«1 4 4 

°The 1870 census gave 127 names, the City Directory 
47 names of which 25 were in census as well. 

I67 
'For the last few months in 1872 a description of those 

who received sentences in the State Penitentiary was entered 
in the Minutes of theCriminal District Court of Harris County. 
This practice was discontinued, however, by February, 1873* 

^^Houston Daily Telegram, May 14, 1874* 

160 
State v. Crawford, Criminal District Court of Harris 

County, 1274 (January 6, 1873). 
170 

* Houston Daily Telegram, August 7> 1874» 

171 
' State v. Austin, Criminal District Court of Harris 

County, ll88 (October 17, 1872). 

172 "No person shall be convicted of any offense 
committed between the years of nine and thirteen unless it 
shall appear by proof that he had discretion sufficient 
to understand the nature and illegality of the act consti- 
tuting the offence - The jury are to decide from the 
testimony whether the accused had sufficient sense and 
discretion to know right from wrong and consequently the 
illegality of the act he is charged to have committed - to 
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determine the question, the Jury should take into considera¬ 
tion not only the age but the moral*intelligence, general 
information of the Defendant and his capacity..." 

173 According to H. V. Redfield's study on homicide in 
Texas for the year 1878, there were 269 whites killed by 
whites, 27 blacks killed by blacks, 6 whites by blacks, 53 
blacks by whites. 

^^Daily Houston Telegraph, September 17* 1872. 

175 This refers to total indictments delivered to indi¬ 
viduals, from June 1872 to April 1876. Multiple charges 
in single cases were counted separately. 

176 
'31 percent; next highest was 22.8# (merchants); 

most other groups were much lower. 

177 'A count of total arrests in St. Louis for the year 
1872 supports the thesis that arrests were against lower 
class people: laborers (5*371)* prostitutes (2,684)* loafers 
(515)* servants (493)* rivermen (401), gamblers (374)* 
saloonkeepers (329)» Jordan, op. cit.« p. 137» 

1 78 
'Obvious conclusion, as the total numbers of the 

groups were 591 as opposed to 141* 

^■^24«1# vs. 17.8# for offenses vs. persons; 41*8# 
vs. 25.6# for offenses vs. property. 

18n 
As Professor Haskell pointed out ("Litigation and 

social status: a profile of plaintiffs and defendants 
appearing before the court of New Haven, 1640-1672") this 
conclusion is not warranted. In New Haven, likelihood 
of a favorable verdict was (as here) correlated with status; 
but likelihood of favorable verdict was also correlated 
with type of charge and type of charge was also correlated 
with status (not done here). In other words, the figures 
in this study on Harris County probably reflect, wholly 
or in part, the tendency of gambling charges to almost 
always produce a guilty verdict (hence the reason why so 
many men waived jury trial when indicted for gambling) 
and trade offenses to also often result in verdict of 
guilty (Haskell's study showed the opposite: many not guilty 
verdicts). Type of charge rather than litigant status per 
se may indeed be the operative factor, but this was not 
quantitatively studied in this paper. 

l8l State v. Hensley and Fisher, Criminal District 
Court of Harris County,, 1780 (March 4* 1873)» 
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XS 2 In the program, numerous indictments were coded 
per person only up to five. 

l87 
^State v. Williams. Criminal District Court of 

Harris County, 1165 (September 4> 1872). 
|0 i 

4This was a great deal taller than the other 
prisoners. 

i Of 
3State v. Burton. Criminal District Court of Harris 

County, 1246 (October 25* 1872). 

186 

187* 

Daily Houston Telegraph, June 20, 1873» 

State v. Green, Criminal District Court of Harris 
County, 1269 (March 14, 1873). 

18 8 State v. Simcock, Criminal District Court of Harris 
County, 2006 (December 17, 1875). 

189 

190 

Daily Houston Telegraph, June 27> 1873* 

Ibid. 

191Ibid.. June 24» 1873. 

192 ' State v. Bannister, Criminal District Court of 
Harris County, 1363 (January 10, 1874). 

101 7JState Y. Schuford, Criminal District Court of Harris 
County, 1367 (December 14> 1873) 

^^Daily Houston Telegraph, June 20, 1873* 

195Ibid. 

*9^State v. Noland, Criminal District Court of Harris 
County, 1640, 1641 (August 21, 1874). 

~^9^Houston Daily Telegram, May 17> 1874* 

198 Ibid., August 21, 1874* 

^"Houston Daily Telegram, May 9» 1874* 

^^State v. McDonald, Criminal District Court of Harris 
County, 1617> l6l8 (February 25> 1876). 

201 

1873. 
As quoted in the Daily Houston Telegraph, June 4> 
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202 

203 

204 

Houston Daily Telegram, September 24» 1874» 

Ibid. 

State v. Van Patten, Criminal District Court of 
Harris County, 1626 (August 20, 1874)» 

Houston Daily Telegram, June 24, 1874» 

^^Daily Houston Telegraph, March 1, 1873• 
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CHAPTER IV 

^Warner, op. cit., p. 130. 
o 
35 Harvard Law Review 968. 
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from Richard Wade, The Urban Frontier: the Rise of 
Western Cities, 1790-1&30 (1959) to quantified studies 
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of setting up a program and analyzing the data. 
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not been used very much. The most tedious part of the 
research came in tabulating court cases and checking names 
in the census. In spite of the excitement that quantifi¬ 
cation is creating among historians, themany hours a 
researcher spends coding cases takes some of that excite¬ 
ment away. Had I some exposure to computer programming 
or statistics before I began, my work would probably have 
gone more quickly. Edward Shorter, The Historian and 
the Computer (1971) provided much practical information 
information as well as encouragement to a historian new 
to the mysteries of quantification. 

Few of the secondary sources on Houston are out¬ 
standing. When put together, however, they do give a 
general history of the city. David McComb, Houston: 
The Bayou City (1969) covers the city's history from its 
beginnings well into the 20th century, not found elsewhere; 
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Joe Frantz and David McComb, Houston* A Student * s 
Guide to Localized History (197l) while quite elementary, 
offers a good outline of the city's history. Adele 
Looscan, "Harris County, 1822-45»" Southwestern Quarterly 
Review 37 (1916) 37-64 was used for information about the 
earlier years. 

As Lawrence Friedman said, "historians, legal and 
nonlegal, have paid surprising little heed to the history 
of criminal law and criminal Justice. His new book, 
A History of American Law (1973)# and James Willard Hurst's 
older, but still valuable work, The Growth of American 
Law (1950) were used for background information on the 
development of criminal law throughout the United States 
in the 19th century. Hugh Graham and Ted Gurr, eds., 
The History and Violence in America (1969) had several 
pertinent essays, including Roger Lane "Urbanization and 
criminal violence in the 19th century* Massachusetts as 
a test case." Several quantified studies on crime were 
helpful in structuring my own model* H. V. Redfield, 
Homicide, North and'South (1880), the least scientific but, 
given the year it was written, definitely the earliest 
work on quantification ttet X used; Sam Bass Warner, 
Crime and Criminal Statistics in Boston (1934)» Jack 
Williams, Vogues in Villainy* Crime and Retribution in 
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Reid, "Proposed revision of the Texas Penal Code," Texas 
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a Texas Court of Appeals, 1875-1876," Southwestern 
Quarterly Review 47 (1944) 5-18; Charles Potts, "Early 
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to Code," Texas Law Review 21 (1943) 394-406. Gammel, 
ed., The Laws of Texas (X898) and Revised Penal Code and 
Code of Criminal Procedure (1888) supplied statutory 
information about the Criminal District Court, criminal 
procedure, and penal code. 

Works on urban history were varied both in their sub¬ 
jects and their methodology. Using more traditional 
historical methods, Richard Wade, The Urban Frontier* The 
Rise of Western Cities 1790-1830 (1959); and Kenneth 
Wheeler, To Wear a City's Crown: the beginnings of 
Growth in Texas 1836-1865 (1968) provided valuable in¬ 
sights into growth patterns of frontier cities. Philip 
Jordan, Frontier Law and Order (1970) gave many details 
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(often amusing) about frontier life as well as a good 
bibliography. Quantified studies on more specific 
aspects of urban growth included: George Blackburn and 
Sherman Richards, "A Demographic History of the West: 
Nueces County, Texas, 1850," Prologue IV (1972) 2-20$ 
Howard Chudacoff, Mobile Americans (1972) a. fascinating 
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Sennett, eds,, 19th Century Cities (1969). 
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